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ADVERTISEMENT. 


The  present  edition  of  the  first  two  voIOMies  of  the  Laws  of  Maine  is  designed  for  the 
use  of  all  classes  of  citiiens,  and  not  for  those  exclusively  who  are  engaged  in  llie  practice 
of  Law.  And  it  is  confidently  believed,  that  in  all  ordinary  cases  of  inquiry  into  the  pro- 
visions and  meaning  of  tlie  Statute  Laws  which  it  contain?,  it  will  be  found  upon  exper- 
iment to  senre  as  a  oscful  substitute  for  the  thirty-four  volumes  of  Law  Reports,  from  which 
its  notes  liave  been  carefully  extracted. 

An  examination  iuto  the  plan  of  the  work  will  exliibit — 

let.  Marginal  references  to  the  original  statutes  of  Massachusetts  from  which  each  chap- 
ter of  the  aforesaid  Laws  of  Ais  State  were  copied,  or  compiled: 

2(lly .  Abstracts  of  all  tlie  material  decisions  and  constructions  made  by  both  tlic  Supreme 
Judicial  Court  of  3fa5£achusctti,  and  the  corresponding  Court  of  this  State,  relating  to 
■aid  Statutes,  or  to  Tracticn  under  them,  as  embraced  imeventeen  volumes  of  Mussachu- 
setts  Reports,  ten  volumes  of  Pickcring^s  Rc})orts,  and  seven  volumes  of  Cireenlcaf's  Rc- 
|K>rl<,  and  covering  a  period  of  more  than  twenty-seven  years  of  judicial  history: 

Siliv.  Notes  and  references  to  all  additions,  and  alterations  which  have  bccu  made  to 
them  by  the  Legislature  of  this  State,  tincc  1821  and  up  to  tlic  present  time. 

This  plan  has  elicited  tlie  comniendntioiu  of  several  of  the  most  eminent  jurists  in  the 
Suite,  to  whoiie  mnffidcration  it  was  submitted.  And  although  I  um  sensible  tliat  there 
may  be  imperfections  in  the  execution  of  it,  1  feel  conscious  of  having  spared  no  pains  of 
which  my  other  avocatious  would  permit,  to  render  it  accurate,  and  alike  useful  to  members 
of  the  Bar,  to  Legislators,  public  officers  and  every  private  citizen  who  may  have  occa- 
sion to  eoosiilt  the  Statute  laws  of  this  State. 

I  have  been  often  asked,  why  I  have  not  embraced  in  this  edition  the  third  volume  of 
the  LawB.  And  it  may  be  well,  perhaps,  that  my  rejuons  for  omitting  to  do  so  be  stated 
here. 

lat.  The  «t:itutes  comprised  in  the  tliird  volume  have  been  recently^ compiled  under  the 
divfrction  of  the  State,  ufMu  a  plan  conforming  to  that  of  thc^  present  volumes  nearly  to 
the  full  extent  tliat  was  practicable. 

2diy.  Tkost-  statutes  are  in  their  character  unlike  tliose  comprised  in  the  present  vol- 
OBcfl,  in  tliat  tliey  are  mostly  of  recent  and  adveutiiious  origin,  and  comparatively  of 
■atriid  operation:  and,  tliercfore,  of  uuccrtnin  utility  and  duration. 

Sdly.  Very  few  of  than  have  been  made  the  basis  of  any  judicial  decision  or  construc- 
tion ;  and  such  of  tliem  as  have  been  so,  are  not  of  sufficient  general  interest  and  magni- 
tude to  warrant  the  increased  expense  of  a  republication,  at  this  time,  of  the  whole  vol- 
ume, for  the  mere  adi'antago  of  consectiug  therewith  abstracts  of  such  (bw  adjudications 
upon  thcni. 

4thly.  The  original  paging  of  the  former  edition  of  the  first  two  volumes  befiig  referred 
to  in  the  edition  of  the  third  Tolumo  mentioned,  and  also  reCained  in  these  voluuMi;  luid 
the  paging  of  tlie  third  vohime  being  likewise  made  one  class  of  the  refcreDces  coatainad 


ADTERTISEM^XTT. 

herein,  the  connectiim  of  tbe  leriei  is  made  as  complete  and  entire  ai  It  oonld  kare  been 
made>  had  tho  third  Tohune  been  wholly  republished. 

Tho  whole  of  these  Tolumcs  hare  been  carefully  compared  with  the  original  masuacript 
laws  in  tho  oflico  of  tho  Siecretury  of  State.  And  not  only  the  variations  of  the  present 
editiun  from  tho  original^  have  been  noted,  bot  tho  **crrora  in  the  origloaild"  are  also 
pointed  out  in  ilctail,  as  will  be  seen  by  reference  to  the  certificates  of  the  Secretary  of 
Suite,  at  t!in  cad  of  the  rcspcctire  volumes.  The  careful  comparison  which  has  Ham 
been  iii^tinuod  renders  this  copy  of  the  Statutes  far  more  perfect  than  hai  ever  before 
been  pnljii::hod  in  the  State. 

Widi  tlic.-c  cKplanationji,  I  spread  tlic  work  before  the  pnbKc,  in  the  hope  that  it 
mny  i.rive  d'  sozno  s^rfice  in  rendering  the  laws  and  jurisprudence  of  the  State  mora 
ea!<y  t  f  coinpnrheiMiou,  and  of  more  practical  convenience,  than  they  otherwise  might 
he,  to  all  who  are  or  may  be  interested  therein ; — and  not  doubting  that  the  seal  of  public 
approbation  upon  it  will  be  justly  graduated  tP  itfl  actual  merits. 

FBA19CIS  0.  J.  SMITH. 

PoBTLAKP,  January,  1834. 
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OK    THE 


UNITED    STATES. 


WE,  the  people  of  the  United  States,  in  order  to  form  a  mor^  perfect 
union,  establish  jostice,  insure  domestic  tranquillity,  provide  for  the  common 
defence,  promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America. 

ARTICLE    I. 

Section    I« 

1.  All  legislative  powers  herein  granted  shall  be  vested  in  Legislative 
a  Congress  of  the  United  States,  which  shall  consist  of  a  m^^i^g^. 
Senate  and  House  of  Representatives. 

Section    II. 

1.  The  House  of  Representatives  shall  be  composed  of  House  of  Rep- 
members  chosen  every  second   year  by  the  people  of  tlie  J^^^Ssrs- 

several  States,  and  the  Electors  in  each  State  shall  have  the  *v  whom  cho- 
sen; qualifica- 

qualifications   requisite   for  Electors  of  the  most  numerous  tions  of  Efec- 
branch  of  the  State  Legislature. 

...  A  Representa- 

2.  No  person  shall  be  a  Representative  who  shall  not  have  tivetobeagcd 
attained  to  tlie  age  of  twenty-five  years,  and  been  seven  years  ye^  a  citiscn 
a  citizen  of  the  United  States,  and  who  shall  not,  when  elect-  states,  and  an 
ed,  be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen.  |j^J^JJS°whOT 

3.  Representatives  and  direct  taxes  shall  be  apportioned  elected, 
among   tlie   several  States,   which  may  be  included  within  Rgprejgnta- 
this  Union,  according  to  their  respective  numbers,  which  ^,j^tj|jg 
shall  be  determined  by  adding;  to  tlie  whole  number  of  firee  apportioned 

^  ,  g,  according     to 

persons,  including  those  bound  to  service  for  a  term  of  years,  numbers, 
and  excluding  Indians  not  taxed,  three  fifths  of  all  other  per- 
VoL.   I.  1 


2  CONSTITUTION    OF   THE    UNITED   STATES. 

Actual     era-  sons.    The  actual  enuineralion  shall  be  made  within  three  years 
merationerery  after  the  first  meeting  of  the  Congress  of  the  United  States, 
and  within  every  subsequent  term  of  ten  years,  in  such  man- 
Limitation  of  ner  as  they  shall  by  law  direct.     The  number  of  Represen- 
ReprcBwita-  ^^  tatives  shall  not  exceed  one  for  every  thirty  thousand,  but 
tivea,  &c.        ^^^j^  State   shall  have   at  least  one   Representative  ;    and, 
until   such   enumeration  shall  be   made,  the  State  of  JV(Jto 
Hampshire  shall  be  entitled  to  choose  three ;  MassachweUs 

Pint     appor«  ^^ 

tiomnent  of    eight ;  Rhodc- Island  and  Providence  plantations  one  ;  Con- 

M^rcsonta-     ^g^^^^^  gyg .  ^etc-Forfc  six  ;  ^ew- Jersey  four  ;  Pennsylvania 

eight ;  Delaware  one  ;  Maryland  six  ;   Virginia  ten  ;  ^orth 

Carolina  five  ;    SotUh  Carolina  five  ;   and   Georgia  three. 

Writs  of  elec-      4.  When  vacancies  happen  in  the  representation  from  any 

•  *  4a  #111* 

▼fMMiiiclesr*^  State,  the  Executive  Authority  thereof  shaD  issue  writs  of 

election  to  fill  such  vacancies. 
HoMeof  Rqp-      6.    The   House    of  Representatives    shall   choose    their 
chooae    tbeir  Speaker  and  other  ofiicers  ;  and  shall  have  tlie  sole  power  of 
'**^*^'     '    impeachment. 

BeoUon    III* 

Two  Senator! 

chom  by  the  1 .  The  Senate  of  the  United  States  shall  be  composed  of 
^1  State  for  two  Senators  from  each  State,  chosen  by  the  Legislature 
8  vSa"'  thereof,  for  six  years  ;  and  each  Senator  shall  have  one  vote.* 

[j^Art.  5,  2.  Immediately  after  they  shall  be  assembled  in  conse- 
T|i6  Senate  di-  <ltience  of  the  first  election,  they  shall  be  divided  as  equaUy 
qI^J!^-  as  may  be  into  three  classes.  The  seats  of  the  Senators  of 
the  first  class  shall  be  vacated  at  the  expiration  of  the  second 
One  third  of  year,  of  the  second  class  at  tlie  expiration  of  the  fourth  year, 
seats  vacated  ^^^^  ^f  ^^  ^^^^  cl^s  at  the  expiration  of  the  sixth  year,  so 
two  vwrtT*^  that  one  third  may  be  chosen  every  second  year  ;  and  if 
EzecntivM  of  ^^^^^^^^  happen  by  resignation  or  otherwise,  during  the 
States  to   fill  recess  of  the  Legislature  of  any  State,  the  executive  thereof 

Tacancies     in  .  . 

die  recess  of  may  make  temporary  appomtments  until  the  next  meeting  of 
"ll^fifumnos,  ^^  Legislature,  which  shall  then  fill  such  vacancies. 
Senator  to  be  3.  No  person  shaU  be  a  Senator  who  shall  not  have  attain- 
nuM  jem'l  ^^  ^^  ^®  ^®  ^f  thirty  years,  and  been  nine  years  a  citizen  of 
uSted^iftHT  ^®  United  States,  and  who  shall  not,  when  elected,  be  an 
aad  an  iih^  inhabitant  of  that  State  for  wliich  he  shall  be  chosen. 

ifant   of    his 

State,    when      4.  The  Vice-President  of  the  United  States  shall  be  Pres- 

choeen. 
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idem  of  the  Senate,  but  shall  have  no  vote,  unless  they  be  J^*beP^idS 
equally  divided.  of  the  Senate, 

to  vote  on  an 

5.  The  Senate  shall  choose  their  otlier  officers,  and  also  a  equal  diTiskm 
President  pro-tempore,  in  tlie  absence  of  the  Vice-President,  Tte'seMte  to 
or  when  he  shall  exercise  the  office  of  President  of  the  Uni-  fvegident*^ 
ted  Slates.  '^P^'*'  *^«- 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeach- 
ments.    When  silting  for  that  purpose,  they  shall  be  on  oath  Theaole  pow- 
or  affirmation.     When  the  President  of  the  United  States  is  peachmentt  in 
tried,  the  Chief  Justice  shall  preside  :  and  no  person  shall 

be  convicted  without  tlie  concurrence  of  two  thirds  of  the 
members  present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend  Extentofjudg- 
further  than  to  removal  from  office,  and  disqualification  to  hold  of  impeach- 
and  enjoy  any  office  of  honour,  trust,  or  profit  under  the  pSy  liable  al- 
United  States  ;  but  the  party  convicted  shaD  nevertheless  be  ^^1^^^ 
liable  and  subject  to  indictment,  trial,  judgment,  and  punish-  ^  **^- 
ment,  according  to  law. 

Seeiion    IV. 

1.  The  times,  places,  and  manner  of  holding  elections  for  Timee,  &o»  of 
Senators  and  Representatives,  shall  be  prescribed  in  each  ^"^"^g^I 
State  by  the  Legislature  thereof ;  but  the  Congress  may,  at  to«*«MlR«pre- 
any  time,  by  law,  make  or  alter  such  regulations,  except  as  uiated  by  the 
to  the  places  of  choosing  Senators.  Congras. 

2.  The  Congress  shall  assemble  at  least  once  in  every  aemi^^anmial- 
year ;  and  such  meeting  shall  be  on  the  first  Monday  in  jio^^Dc^ 
December,  unless  they  shall  by  law  appoint  a  difierent  day.  cenAo"*  *c. 

Seetlon    V. 

1.  Each  House  shall  be  the  judge  of  the  elections,  returns, 

and  qualifications  of  its  own  members;  and  a  majority  of  EachHouaeto 
each  shall  constitute  a  quorum  to  do  business  ;  but  a  smaller  jJ^on**of  IS 
number  may  adjourn  from  day  to  day,  and  may  be  author  bed  g^  manben. 
to  compel  the  attendance  of  absent  members,  in  such  manner 
and  under  such  penalties  as  each  House  may  provide. 

2.  Each  House  may  determine  the  rules  of  its  proceed-  Eadi  Hounio 
ings ;  punish  its  members  for  disorderly  behaviour ;  and,  J^J^  g^. 
with  tlie  concurrence  of  two  thirds,  expel  a  member. 
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3.  Each  House  shall  keep  a  journal  of  its  proceedings  ; 
journali  to  be  *"*^>  ^^^  ^"^®  ^^  UmBy  publish  tlie  same,  excepting  such 
H^e^aS**  P^"^  ^  ^^y  *°  ^^^^  judgment,  require  secrecy  :  and  the  yeas 
publiihedy  &«.  and  nays  of  the  members  of  either  House,  on  any  question, 

shall,  at  the  desire  of  one  fifth  of  those  present,  be  entered 
on  tlie  journal. 

4.  Neither  House,  during  the  session  of  Congress,  sliall, 
^^^J^Jg™"*    witliout  the  consent  of  the  other,  adjourn  for  more  than  three 

days,  nor  to  any  other  place   than  that  in   which  the  two 
Houses  shall  be  sitting. 

Section    VI. 

1 .  The  Senators  and  Representatives  shall  receive  a  coni- 
Senaton  and  pensation  for  their  services,  to  be  ascertained  by  law,  and 
u^ItoSlJ^id  P^^  ^"^  ^f  ^^®  treasury  of  tlie  United  Slates.  They  shall 
^'  in  all  cases,  except  treason,  felony,  and  breach  of  tlie  peace, 

Privikged        ^e  privileged  from  arrest,  during  their  attendance  at  tlie  ses- 
from     arrert,  gj^j^  ^f  ^j^^jj.  respective  Houses,  and  in  going  to,  or  returning 
from  tlie  same  ;  and  for  any  speech  or  debate  in  either  House, 
tliey  shall  not  be  questioned  in  any  other  place. 

2.  No  Senator  or  Representative  shall,  during  tlie  time 
.         for  which  he  was  elected,  be  appointed  to  any  civil  office. 

Concerning  ,  /»    i       tt   •  c% 

the  boidiiw  of  under  tlie  authority  of  the  United  States,  which  shall  have 
atoraandRep.  been  Created,  or  tlie  emoluments  whereof  shall  have  been 
"*"***^^^*'     increased,  during  such  time  ;  and  no  person  holding  any  office 

under  tlie  United  States,  shall  be  a  member  of  either  House, 

during  his  continuance  in  office. 

Seoilon    VII. 

Rcvenno  bills  1-  All  bills,  for  raising  revenue,  shall  originate  in  the 
the^'ifiJISJ^  if  House  of  Representatives  ;  but  the  Senate  may  propose  or 
Repreflenta-      coucur  with  amendments,  as  on  other  bills. 

2.  Every  bill,  which  shall  have  passed  tlie  House  of  Rep- 
Powew  of  the  resentatives  and  the  Senate,  shall,  before  it  become  a  law, 
Jfc!?**"*  ^  ^^  presented  to  the  President  of  the  United  States.  If  he 
the  enacting  of  approve,  he  shall  sign  it  :  but  if  not  he  shall  return  it,  with 
fomu  of  pro.  his  objections,  to  that  House  in  which  it  shall  have  originated, 
Intbatreqiect.  who  shall  enter  the  objections  at  laige  on  their  journal,  and 
proceed  to  re-consider  it.  If,  after  such  re-considcralion, 
two  thirds  of  that  House  shall  agree  to  pass  the  bill,  it  shall 


-     •    > 
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be  sent,  together  with  the  objections,  to  the  other  House,  by 
which  it  shall  likewise  be  re-considered  ;  and  if  approved  by 
two  thirds  of  that  House,  it  shall  become  a  law.  But,  in  all 
such  cases,  the  votes  of  botli  Houses  shall  be  determined  by 
yeas  and  nays  ;  and  the  names  of  the  persons  voting  for  and 
against  the  bill,  shall  be  entered  on  the  journal  of  each  house 
respectively.  If  any  bill  shall  not  be  returned  by  the  Presi- 
dent, within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like  manner 
as  if  he  liad  signed  it,  unless  the  Congress,  by  their  adjourn- 
ment, prevent  its  return  ;  in  which  case  it  shall  not  be  a  law. 
3.  Every  order,  resolution,  or  vote,  to  which  the  concur- 
rence of  the  Senate  and  House  of  Representatives  may  be  Jo>n*  B««>fci- 

tioot,     exocpt 

necessary  (except  on  a  question  of  adjournment)    shall  be  for     adjoum- 
presented  to  tlie  President  of  the  United  States  ;  and,  before  ceive  the  eame 
the  same  shall  take  effect,  shall  be  approved  by  him  ;  or  being  buu.'**"  ** 
disapproved  by  liim,  shall  be  re-passed  by  two  thirds  of  the 
Senate  and  House  of  Representatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case  of  a  bill. 

The  Congress  shall  have  power — 

1 .  To  lay  and  collect  taxes,  duties,  imposts  and  excises  ; 
to  pay  the  debts,  and  provide  for  the  conunon  defence  and  power  to  lay 
general  welfare  of  the  United  States  ;  but  all  duties,  imposts      **' 


To  borrow 


and  excises  shall  be  uniform  throughout  the  United  States  : 

2.  To  borrow  money  on  the  credit  of  the  United  States  :  ^^^ 

3.  To  refiiilate  commerce  widi  foreign  nations,  and  among  To     regulate 

"  .  •!_  commerce. 

the  several  States,  and  with  the  Indian  tribes  : 

4.  To  establish  an  uniform  rule  of  naturalization,  and  uni-  '^°    establish 

'  rules  of  uatu- 

form  laws  on  the  subject  of  bankruptcies,  throughout  the  raiization. 
United  States  : 

5.  To  com  money;    regulate  the  value  thereof,  and  of  Tocoinmon- 
foreicm  coin  ;  and  fix  the  standard  of  weights  and  measures  :  To  provide  for 

6.  To  provide  for  the  punishment  of  counterfeiting  the  couuterfeitcra. 
securities  and  current  coin  of  the  United  States  : 

7.  To  establish  post  offices  and  post  roads  :  V^o^!^. 

8.  To  promote  the  progress  of  science  and  useful  arts,  by 
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To     promote  securing,  for  limited  times,  to  autliors  and  inventors,  tlie  ex- 

science  y  sc* 

elusive  right  to  their  respective  writings  and  discoveries  : 
Scriw"*2JiS^       ^'  ^^  constitute  tribunals  inferior  to  the  supreme  court : 
nab;  to  define  To  define  and  punish  piracies  and  felonies  conmiitted  on  the 

and  puniBh  pi-      .  . 

racies/eionies,  high  seas  and  ofTenccs  against  the  law  of  nations  : 

To   declare  10/  To  declare  war  ;  grant  letters  of  marque  and  reprisal ; 

''^*    ^'         and  make  rules  concerning  captures  on  land  and  water  : 

To  raise  ar-  ^  ^  *  ^^  ^^®  ^^  support  armies  ;  but  no  appropriation  of 
mica,  &c.  money  to  that  use  shall  be  for  a  longer  term  than  two  years  : 
To  provide  a       12.  To  provide  and  maintain  a  navy  : 

Navy,  &c. 

To  make  rules  13.  To  make  rules  for  the  government  and  regulation  of 
uiny^^nav^  the  land  and  naval  forces : 

To  provide  for  14.  To  provide  for  calling  forth  the  miUtia,  to  execute  the 
Sem&tia.       ^^^  ^^  ^he  Union,  suppress  insurrections  and  repel  invasions  : 

15.  To  provide  for  organizing,  arming  and  disciplining  the 
m^!^the  ™litia,  and  for  governing  such  part  of  them  as  may  be  em- 
mflitia,  &c.      ployed  in  the  service  of  the  United  States  ;  reserving  to  the 

States  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  miUtia  according  to  the  discipline 
prescribed  by  Congress  : 

16.  To  exercise  exclusive  legislation,  in  all  cases  whatso- 
^  w'^uBiik  ®^^^5  ^^^^  ^"^^  distfict  (not  exceeding  ten  miles  square)  as 
diction  over  a  may,  by  cession  of  particular  States,  and  the  acceptance  of 

territorial  dis-         ''        ^  *.  r  ^ 

trict  not  ex-  Congress,  become  the  seat  of  the  Government  of  the  United 
miles^i^oare.     States ;  and  to  exercise  like  authority  over  all  places  pur- 
chased by  the  consent  of  the  Legislature  of  the  State  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings  :  and 
To  make  all       17.  To  make  all  laws,  which  shall  be  necessary  and  proper 
xo^^^TauB^  for  carrymg mto  execution  the  foregoing  powers,  and  all  other 
^f^  *■*"■  powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

Section    IX. 

-  tation  f  ^'  ''^^  migration  or  importation  of  such  persons,  as  any 
oertaiapenoDs  of  the  States  now  existing,  shall  think  proper  to  admit,  shall 

not  to  be  ppo* 

hibited    ontil  not  be  prohibited  by  the  Congress,  prior  to  the  year  one 
[•See  Art.  5,  thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
^^^  ^'^        imposed  on  such  importation,  not  exceeding  ten  dollars  for 
each  person.* 
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2.  The  privileee  of  the  writ  of  habeas  corpus  shall  not  be  Writofhab«i» 

*  "  ...  corpus    recog- 

suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  nixed,  itc. 
public  safety  may  require  it. 

3.  No  biD  of  attidnder,  or  ex  post  facto  law,  shall  be  Nobiiiaof  at- 

^  tsunder,  or  ex 

passed.  po«t  facto  laws. 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  dj,^^    ^^^^^ 
in  proportion  to  the  census  or  enumeration  herein  before  according    to 

*      *  census. 

directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  No  export  du* 

ty»  nor  preftr" 

any  State.     No  preference  shall  be  given  by  any  regulation  ence  of  one 
of  commerce  or  revenue,  to  the  ports  of  one  State  over  those  «>    in    comi 
of  another  :  nor  shall  vessels,  bound  to  or  from  one  State  ™*"^' 
be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

6.  No  money  shall  be  drawn  from  the  Treasury,  but  in 
consequence  of  appropriations  made  by  law  :  and   a  regular  exjpimded    hy 
statement  and  account  of  the  receipts  and  expenditures  of  all  iSon^^/ 
public  money  shall  be  published  from  lime  to  time. 

7.  No  title   of  nobility  shall  be  granted  by  the   United  No  titke  of  no- 
States.  ^  And  no  person,  holding  any  office  of  profit  or  trust  oo^md    by 
under  them,  shall,  without  the  consent  of  the  Congress,  accept  nor  can  itsoffil 
of  any  present,  emolument,  office,  or  title,  of  any  kind  what-  JJ2en^TC 
ever,  from  any  king,  prince  or  foreign  State. 

Section  X« 

1 .  No  State  shall  enter  into   any  treaty,  alliance,  or  con- 
federation ;  grant  letters  of  marque  and  reprisal ;  coin  money  ;  powen  with- 
emit  bills  of  credit  ;  make  any  thing  but  gold  and  silver  coin  g^^SindWiS 
a  tender  in  payment  of  debts  ;  pass   any  bill  of  attainder  ;  "^y- 

ex  post  facto  law,  or  law  impairing  the  obligation  of  contract ; 
or  grant  any  title  of  nobility. 

2.  No  state  shall,  without  the  consent  of  the  Congress,  lay 

any  imposts  or  duties  on  imports  or  exports,  except  what  may  Powen  which 
be  absolutely  necessary  for   executing  its   inspection  laws  ;  Sj^2e"«»w 
and  the  net  produce  of  all   duties  and  imposts,  laid  by  any  '^**^^" 
State  on   imports  or   exports,   shall  be  for  the  use  of  the  grm. 
Treasury  of  the  United  States  ;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the  Congress.      No 
State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships  of  war,  in  time  of  peace, 


J 
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enter  into  any  agreement  or  compact  with  another  State,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  inmiinent  danger  as  will  not  admit  of  delay. 

ARTICLE    11. 

See  lion    I» 

Executive  ^  •  ^lie  Exccutive  Power  shall  be  vested  in  a  President  of 

|)«wer   vested  ^j^g  United    States   of  America.     He   shall   hold  his   office 

m  a  President, 

^'  during  the  term  of  four  years,  and,  together  with  the  Vice- 

President,  chosen  for  the  same  term,  be  elected  as  follows  : 
Electors  of  2.  Each   State  shall  appoint,  in  such  manner  as  the  Le- 

Vice  President  gislature  thereof  may  direct,  a  number  of  Electors,  equal  to 
the  whole  number  of  Senators  and  Representatives,  to  which 
the  State  may  be  entitled  in  the  Congress  ;  but  no  Senator, 
or   Representative,    or   person  holding  an  office  of  trust   or 
profit  under  the  United  States,  shall  be  appointed  an  Elector. 
Meeting  of  the      ^-    '^^  EUctors  shall  meet  in  their  respective  States y  and 
P^*^idwt.  fcc*^  rofc  by  ballot  for  twopersons^  of  whom  one^  at  least j  shall  not 
be  an  inhabitant  of  the  same  State  vnth  themselves.      And  tliey 
Their  proceed*  shall  make  a  list  of  all  the  persons  voted  for  ^  and  of  the  number 
*'^'  of  votes  for  each  ;  which  list  they  shall  sign  and  certify^  and 

transmit  sealed  to  the  seat  of  the  Crovemment  of  the  United 
St(UeSy  directed  to  the  President  of  the  Senate.  The  President 
of  the  Senate  shall^  in  the  presence  of  the  Senate^  and  House  of 
Representatives y  open  all  the  certificates^  and  the  votes  shall 
then  be  counted.  The  person  having  the  greatest  number  of 
votes  shall  be  the  President ^  if  such  number  be  a  majority  oftlie 
whole  number  of  Electors  appointed ;  and  if  there  be  more  than 
one  who  have  such  majority  ^  and  have  an  equal  number  ofvotes, 
then  the  House  of  Representatives  shall  immediately  choose  by 
ballot  one  of  them  for  President ;  and  if  no  person  have  a  ma- 
jority^  then^  from  the  five  highest  on  the  list^  the  said  House 
shall  in  tike  manner  choose  the  President.  But  in  choosing 
the  President^  the  votes  shall  be  taken  by  States,  the  representa- 
tion from  each  State  having  one  vote  :  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two  thirds 
of  the  States ;  and  a  majority  of  all  the  States  shall  be  neces- 
sary to  a  choice.     In  every  case,  after  the  choice  of  the  Presi- 
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dent  J  the  person  hamng  the  greatest  nunU)er  of  votes  of  the 
Electors  shall  be  the  Vice-President.    BtU  if  there  shaU  remain  ^"^^1 
two  or  more^  who  haoe  equal  votes,  the  Senate  shall  choose  from  "n*"^*^- 1*-] 
themy  by  ballot j  the  Vice-President,* 

4.  The  Congress  may  determine  the  time  of  choosing  the  CongreM  may 

,  ,  determiiw  toe 

Electors  and   the  day  on  which  they  shall  give  their  votes  ;  time  of  choos- 
which  day  shall  be  the  same  tliroughout  the  United  States.       Praident,  &c. 

5.  No  person,  except  a  natural  bom  citizen,  or  a  citizen  of  The  Pntidem 
the  United  States  at  the  time  of  the  adoption  of  this  Consti-  toni,oraciSl 
tution,  shall  be  eligible  to  the  office  of  President.  Neither  J!!^  ajjlj^! 
shall  any  person  be  eligible  to  that  office,  who  shall  not  have  *°^^y*?]J* 
attained  to  the  age  of  thirty-five  years,  and  been  fourteen  United  statn. 
years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  President  from  office,  or  u  came  of  ▼«* 
of  his  death,  resignation,  or  inability  to  dischai^e  the  powers  ^^ofVre^- 
and  duties  of  the  said  office,  the  same  shall  devolve  on  the  *™*».?*®  ^*** 

'  ^  President   to 

Vice-President ;  and  the  Congress  may,  by  law,  provide  for  act,  he. 
the  case  of  removal,  death,  resignauon,  or  inability,  both  of 
the  President  and  Vice-President,  declaring  what  officer  shall 
then  act  as  President ;  and  such  officer  shall  act  accordingly, 
until  the  disability  be  removed,  or  a  President  shall  be  elec- 
ted. 

7.  The  President  shall,  at  stated  times,  receive  for  his 
services,  a  compensation,  which  shall  neither  be  mcreased  of  the  Presi- 
nor  diminished,  during  the  period  for  which  he  shall  have 

been  elected ;  and  he  shall  not  receive,  within  that  period,  any 
other  emolument  from  the  United  States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  The  Pretident 

,,/.,,.  ,  >y.  totakeanoath. 

take  the  foUowiog  oath  or  affirmation  : 

9.  ^^  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 

execute  the  office  of  President  of  the  United  States ;  and  JjJJ'  ^  ** 
will  to  the  best  of  my  ability,  preserve,  protect,  and  defend 
the  Constitution  of  the  United  States." 

Seetion    II. 

1.  The  President  shall  be  commander  in  chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of  the  sev-  7^  P»«ideiit 

''  .  IS  Commander 

end  States,  when  called  into  the  actual  service  of  the  United  in  chief,  Sus. 
States.     He  may  require  the  opinion,  in  writing,  of  the  prin-  He  may  re- 
Vol.  I.  2 
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quire  written  cipal  ofiicer  in  each  of  ilie  executive  departments,  upon  any 

opinioBfl  from      '^  •  •  j 

principal  exec-  subject  relating  to  the  duties  of  their  respective  offices ;  and 
He    can    re-  he  shall  have  power  to  grant  reprieves  and  pardons,  for  of- 
5on.^^**^'^'  f®"ces  against  the  United  States,  except  in  cases  of  impeach- 
ment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  con- 
He    may,    in  4-10  •  -jj  i»ii< 

coniunction  sent  of  the  Senate,  to  make  treaties,  provided  two  thirds  of 
ate,  "**fc^  '  the  Senators  present  concur  :  and  he  shall  nominate,  and  by 
p^^inJuSh  ^^  ^^  ^®  advice  and  consent  of  the  Senate,  shall  appomt 
•«**"»  *c.      Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of 

die  Supreme  Court,  and  all  other  officers  of  the  United 
CoogreM  pay  States,  whose  appointments  are  not  herein  otherwise  provi- 
appointments  ded  for,  and  wliich  shall  be  established  by  law.  But  the 
d^t  akNw»  or  Congress  may,  by  law,  vest  the  appointment  of  such  inferior 
®'**®^"®*       officers,  as  they  shall  think  proper,  in  the  President  alone,  in 

the  courts  of  law,  or  in  the  heads  of  departments. 
The  President      ^'  "^^  President  shaU  have  power  to  fill  up  all  vacancies 
«»y  fiMj^cM^  that  may  hiq[>pen,  during  the  recess  of  the  Senate,  by  grantmg 
reoeis  of  tbe  commissions,  which  shall  expire  at  the  end  of  their  next 

Senate. 

session. 

Section    in. 

President  to  1*  He  shall,  from  time  to  time,  give  to  the  Congress  infor- 
grao^aad  re-  Diction  of  the  state  of  the  Union  ;  and  recommend  to  their 
m^KoeB'  mav  consideration  such  measures  as  he  shall  judge  necessary  and 

convene  'and   expedient. 

adjourn    Con-        ^  ,      1   tt 

gresB  on  cer-  He  may,  on  extraordinary  occasions,  convene  both  Houses, 
receive  Ami  Or  either  of  them,  and  in  case  of  disagreement  between  them, 
sbaU  see' d^  ^^  respect  to  the  time  of  adjournment,  he  may  adjourn 
lawsescecuted;  ji^m  to  such  time  as  he  shall  think  proper.     He  shall  receive 

and     commis-  ^      ^ 

sion  all  officers  Ambassadors  and  other  public  ministers.     He  shall  take  care 

of  the  Uaited  ,       ^ 

States.  that  the  laws  be  faithfully  executed ;  and  shall  commission 

all  the  officers  of  the  United  States. 

Seetlon    IV. 

President  i(c.  ^'  ^^^  President,  Vice-President  and  all  civil  officers  of 
removable  on  jjjg  United  States,  shall  be  removed  from  office,  on  impeech- 

imneaclunent  '' 

and  convic-  meiit  for,  and  conviction  of,  treason,  bribery,  or  other  high 
tion.  •  1      .  J 

crimes  and  misdemeanors. 
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ARTICLE    HI. 

1 .  The  Judicial  power  of  the  United  States  shall  be  vest-  j„diciBipowfar 
ed  in  one  Supreme  Court,  and  in  such  Inferior  Courts  as  the  J^^  ^o^' 
Congress  may  from  time  to  time  ordain  and  establish.     The  ^' 
Judges,  both  of  the  Supreme  and  Inferior  Courts,  shall  hold  judges  to  bold 
their  offices  during  good  behavior ;  and  shall,  at  stated  times,  ^jjjj*^^ 
receive  for  their  services,  a  compensation,  which  shall  not  behavior,  fcc. 
be  diminished  during  their  continuance  in  office. 

8«etioB*  II« 

1 .  The  Judicial  Power  shall  extend  to  all  cases,  in  law  Extent  of  tin 
and  equity,  arising  under  this  Constitution,  the  laws  of  the  ^^^'^  i*''" 
United  States,  and  treaties  made,  or  which  shall  be  made, 

under  their  authority ;  to  all  cases  affecting  Ambassadors, 
other  public  Ministers,  and  Consuls ;  to  all  cases  of  admiral- 
ty and  maritime  jurisdiction ;  to  controversies  to  which  the 
United  States  shall  be  a  party ;  to  controversies  between  two 
or  more  States,  between  a  State  and  citizens  of  another  State, 
between  citizens  of  different  States,  between  citizens  of  the  !*??  *  ^ 

'  fldnction    ot 

same  State,  claiming  lands  under  grants  of  different  States,  4*"  pt*****^* 
and  between  a  State,  or  citizens  thereof,  and  foreign  States,  Artide  ii.] 
citizens  or  subjects.* 

2.  In  all  cases,  affecting  Ambassadors,  other  public  Min-  Original  and 
isters,  and  Consuls,  and  those  in  which  a  State  shall  be  a  SjSJmi*o?"£ 
party,  the  Supreme  Court  shall  have   original  jurisdiction.  cSurt™* 

In  all  the  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions,  and  under  such  regulations,  as  the  Congress 
shall  make. 

3,.  The  trial  of  all  crimes,  except  in  cases  of  unpeacb-  xriaiofcrimei 
ment,  shall  be  by  jury  :  and  such  trial  shall  be  held  in  the  ^^  ^  J°)7* 
Stita  where  the  said  crimes  shall  have  been  committed  ;  but 
when  not  conunitted  witliin  any  State,  the  trial  shall  be  at  such 
pkce  or  places,  as  the  Congress  may  by  law  have  directed. 

SMUoa  m. 

1.  Treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  JSwlm.^"  ^^ 
giving  them  aid  and  comfort.     No  penloh  shall  be  convicted 
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Two  witnewM  of  treason  unless  on  the  testimony  of  two  witnesses  to  the 
SSSvi^i.^    same  overt  act,  or  on  confession  in  open  court, 
^j^^^  2.  The  Congress  shall  have  power  to  declare  the  punish- 

deciare  the     ment  of  treason  ;  but  no  attainder  of  treason  shall  work  cor- 

pmuiooniii  of 

ti«Mon.  ruption  of  blood,  or  forfeiture,  except  during  the  life  of  the 

person  attainted. 

ARTICLE    IV. 


Credit  to  be 


BectioB  !• 

1 .  Full  faith  and  credit  shall  be  given,  in  each  State,  to  the 

given  in  one    Public  acts,  records,  and  judicial  proceedings  of  every  other 

pl^c^acto^    State.      aAnd  the  Congress  may,  by  general  laws,  prescribe 

kc.ofaaddier.  the  manner  in  which  such  acts,  records  and  proceedings  shall 

be  proved,  and  the  effect  thereof. 

BeeUoa  II. 

ddiSS^^  "^      1-  The  citizens  of  each  State  shall  be  entitled  to  aU  priv- 
gJ^JJ****^  ^  ileges  and  immunities  of  citizens  in  the  several  States. 
Criminahflee-      ^*  -^  person  charged  in  any  State  with  treason,  felony,  or 
Stototo"*  *tK  °^^  crime,  who  shall  flee  from  justice,  and  be   found  in 
or,  to  be  de-  another  State,  shall,  on  demand  of  the  Executive  Authority 

liTered  up  on 

demand.  of  the  State  from  which  he  fled,  be  delivered  up,  to  be  re- 

moved to  the  State,  havhig  jurisdiction  of  the  crime. 

3.  No  person,  held  to  service  or  labor  in  one  State,  under 
RnnawaT  the  laws  thereof,  escaping  into  another,  shall,  in  consequence 
be  dcUverad  of  any  law  or  regulation  therein,  be  discharged  from  such 
service  or  labor  ;  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due. 


■p- 


Section  HI. 

New  StatM  1 .  New  States  may  be  admitted  by  the  Congress  into  this 
te/ into  the  Union;  but  no  new  State  shall  be  formed  or  erected  within 
Union»  fcc.      jjjg  jurisdiction   of    any  other  State ;    nor   any   State  be 

formed  by  the  junction   of  two  or  more  States,  or  parts  of 

States,  without  the  consent  of  the  Legislatures  of  the  States 

concerned,  as  well  as  of  the  Congress. 
^ongieM  to         2.  The  Congress  sbaU  have   power  to  dispose  of,  S&d 
over  territory,  make  all  needful  rules  and  regulations  respecting  the  territory 

or  other  property  belongmg  to  the  United  Stttes,  and  nOth- 

a  Bf  aotfi  to  8«c  95,  Ck  jW^fftliii  V<rfiiine. 
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ine  in  this  Constitution  shall  be  so  construed,  as  to  preiu-  Claims  of  the 

.  .  ^  r    J       States  fcc.  not 

dice  any  claims  of  the  United  States,  or  of  any  particular  to  be  prejadi- 
States. 

BmUo*     TV. 

1.  The  United  States  shall  guarantee  to  every  State  in  fo^^f^v- 
this  Union  a  republican  form  of  Government ;  and  shall  pro-  «™n«>t  E"^- 

,         ,  ,  anteed  to  eacn 

tect  each  of  them  against  invasion,  and  on  application  of  the  &<&<«>  ^* 
Legislature,  or  of  the  Executive  (when  the  Legislature  cannot 
be  convened,}  against  domestic  violence. 

ARTICLE   V. 

1.  The  Congress,  whenever  two-thirds  of  both   Houses  S^ing^^thiii 
shall  deem  it  necessary,  shall  propose  amendments  to   this  Comthntioii. 
Constitution,  or,  on  the  application  of  the   Legislatures   of 
two  thirds  of  the  several  States,  shall  call  a  Convention  for 
proposing  amendments,  which,  in  either  case,  shall  be  valid 
to  all  intents  and  piu3>oses,  as  part  of  this  Constitution,  when 
ratified  by  the  Legislatures  of  three  fourths  of  the  several 
States,  or  by  Conventions  in  three  fourths  thereof,  as  the  one 
or  the  other  mode  of  ratification   may  be  proposed  by  the 
Congress:  provided,  that  no  amendment,  which  may  be  made  [*Conceniiiig 
prior  to   the  year   one  thousand  eight  hundred  and  eight,  tion o/oertain 
shall  m  any  manner  alSect  the  first*  and  fourth  clauses  in  the  Sh^Dc^taxe•.] 
ninth  section  of  the  first  article  ;  and  that  no  State,  without  [t  See  ante, 

.  .  Alt,  1,  Sec.  8, 

its  consent,  shall  be  deprived  of  its  equal  sufirage  in  the  claoM  i.] 
Senate.f 

ARTICLE    VI. 

1.  All  debts   contracted,  and  engagements   entered  into,  a,— ^-^^  ^^ 
before  the  adoption  of  this  Constitution,  shall  be  as  valid  ^^  incurred 

.      ^     ,  under  tne  oon- 

ag^onst  the  United   States,  under  this  Constitution,  as  under  federation, 
tbo  confederation. 

2.  This  Constitution,  and  the  laws  of  the  United  States  tion»  Acts  of 
wUfih  shall  be  made  in  pursoasKice  thereof,  and  all  treaties  ^^ISi^V^ 
made,  or  which  shall  be  made^  under  the  authority  of  the  JTw^'E!™ 
United  States,  shall  be  the  supreme  law  of  the  land :  and  the  ^^^jjj^ 
Juc^es  in  every  State  shall  be  bound  thereby,  any  thing  in  thenby. 


V. 


14  ooNsnrunoN  of  the  united  states. 

the  Constitution   or  laws  of  any  State  to  the   contrary  not- 
withstanding. 

3.  The  Senators  and  Representatives  before  mentioned^ 
ireeStotiv«!^'  ^^  ^®  members  of  the  several  State  Legislatures,  and  all 
^di  ^'Srl^  Executive  and  Judicial  officers,  both  of  the  United  Sutes 
mationto  mp.  and  of  the  several  States,  shall  be  bound,  by  oath  or  affinna- 

portthis  Con-  .  ,      .  "^  ,   , 

stitution.         tion,  to  support  this  Constitution ;  but  no  reli^ous  test  shall 
test  required,    evcr  be  required  as  a  qualification  to  any  office  or  public  trust 
under  the  United  States. 

ARTICLE    VII. 

_    .  The  ratification  of  the  Conventions  of  nine  States  shall  be 

BatificatMn  of 

BineStatoiMf.  sufficient  for  the  establishment  of  this  Constitution  between 
"^^  the  States  so  ratifying  the  same. 
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AKTICLB      I. 

Congress  shdl  make  no  law  respecting  an  establishment  of  ^^^(^ 
religion,  or  prohibiting  the  firee  exercise  thereof ;  or  afaridg-  jJ|S[*^j|*^io„ 
ine  the  freedom  of  speech,  or  of  the  press  ;  or  the  rieht  of  w»«*>  freedom 

of  q)eech,   of 

the  people  peaceably  to  assemble,  and  to  petition  the  govern-  the  preas,  and 

^  /•  J  /•        •  tbe  right  of 

ment  for  a  redress  of  gnevances.  petitioD. 

ARTICLE      II. 

A  well  r^ulated  militia  being  necessary  to  the  security  of  people  to  keep 
a  free  State,  the  right  of  the  people  to  keep  mid  bear  arms  ^^b,  itc. 
shall  not  be  infringed. 

ARTICLE      III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  ^  cJ^jSjILd* 
house  without  the  consent  of  the  owner ;  nor  in  time  of  war,  >o  aoj  houw, 
but  in  a  mamier  to  be  prescribed  by  law.  ^rL.*^: 

Bent,  kc. 
ARTICLE      IV. 

The  rigjbt  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  and  warnmt  to  is- 
seizures,  shalfnot  be  violated ;  and  no  warrants  shall  issue,  JJ^j^Jte'**  °" 
but  upon  probable  cause,  supported  by  oath  or  affirmation,  9^>  ^^^> 
and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 

ARTICLE     V . 

No  person  shall  be  held  to  answer  for  a  capital  or  other-  ^^i?^'*  ^ 
wise  infamous  crime,  unless  on  a  presentment  or  indictment  "^"^  ^  > 

•  ...  crimey  unleM 

of  a  grand  jury,  except  m  cases  arising  in  the  land  or  naval  en  preeent* 
forces,  or  in  the  militia,  when  in  actual  service,  in  time  of  oept  in  tiw 
war  or  public  danger  ;  nor  shall  any  person  be  subject,  for  forwe!*narto 
the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  hmb  ;  ■••^^  ^  ^ 


shall  be  compelled,  m  any  criminal  case,  to  be  a  witness  t^ce»  kc. 
agabst  himself,  nor  to  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law  ;  nor  shall  private  property 
be  taken  finr  poblic  use  without  just  compensation. 
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ARTICLE     VI  . 

ARsurance  of       In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
puUi/ trial  by  right  to  a  specdy  and  public  trial,  by  an  impartial  jury  of 
cHmiiudTprai-  ^®  State  and  district  wherein  the  crime  shall  have  been  com- 
ecutioDfl.         mitted,  which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the 
accusation ;  to  be  confronted  with  the  witnesses  against  him  ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  fa- 
vor ;  and  to  have  the  assistance  of  counsel  for  his  defence. 

ARTICLE      VII. 

Ri^ht  of  trial  In  suits  at  common  law,  where  the  value  in  controversy 
S'cSnmon"^  shall  cxcced  twenty  dollars,  the  right  of  trial  by  jury,  shall 
wJue^^^doi!  ^®  preserved,  and  no  fact  tried  by  a  jury,  shall  be  otherwise 
la"»  fcc.  re-examined,  in  any  Court  of  the  United  States,  than  accord- 
ing to  the  rules  of  the  common  law. 

ARTICLE     VIII. 

ExoemTebail,      Excessive  bail  shall  not  be  required,  nor  excessive  fines 

and  unjust  and  ,  ... 

cruel  pnniiii-    imposed,  nor  cruel  and  unusual  punishments  inflicted. 

nientfl  praliio- 

*<«d-  ARTICLE      IX. 

Rights  enume-  ^hc  enumeration  in  the  Constitution  of  certain  rights,  shall 
JJ^^JjJJ^*  ^  not  be  construed  to  deny  or  disparage  others  retained  by  the 

those  retained  people. 

ARTICLE     X  . 

Powers  not  The  powers  not  delegated  to  the  United  States  by  the 
ar^rnervedto  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
^pfe!*^  ^^^  to  the  States  respectively,  or  to  the  people. 

ARTICLE      XI. 

Restriction  of  '^^^  judicial  power  of  the  United  States  shall  not  be  con- 
JodicUl  pow-  strued  to  extend  to  any  suit  in  law  or  equity,  commenced  or 

ers,  late  ante^  •'  . 

Art.  8,  Sec  2»  prosecuted  against  one  of  the  United  States  by  citizens  of 
another  State,  or  by  citizens  or  subjects  of  any  foreign  State. 

r ♦  See  antflb  ARTICLE     XII.* 

Art.  a^Secl. 

danse  S.J  1.     The  electors  shall  meet  in  their  respective  States*  and 

Mode  of  elect-  . 

ingthe  Prcm-  vote,  by  ballot,  for  President  and  Vice  President,  one  of 
President  of*  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  State 
guti^.'"^      with  themselves ;  they  shall  name,  in  their  ballots,  the  per- 
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son  voted  for  as  President,  and,  in  distinct  ballots,  the  per- 
son voted  for  as  Vice  President ;  and  they  shall  make  dis- 
tinct lists  of  all  persons  voted  for  as  President,  and  of  all  per- 
sons voted  for  as  Vice  President,  and  the  number  of  votes 
for  each  ;  which  lists  they  shall  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  Government  of  the  United 
States,  directed  to  tlie  President  of  the  Senate  ;  the  Presi- 
dent of  the  Senate  shall,  in  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted  :  the  person  having  the  greatest  num- 
ber of  votes  for  President,  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  nimiber  of  electors  ap- 
pointed ;  and  if  no  person  have  such  majority,  then,  from  the 
persons  having  the  highest  numbers,  not  exceeding  three,  on 
the  Ust  of  those  voted  for  as  President,  the  House  of  Repre- 
sentatives shall  choose,  immediately,  by  ballot,  the  President. 
But,  in  choosing  the  President,  the  votes  shall  be  taken  by 
States,  the  representation  from  each  State  having  one  vote ; 
a  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers, from  two  thirds  of  the  States,  and  a  majority  of  all  the 
States  shall  be  necessary  to  a  choice.     And  if  the  House  of 
Representatives  shall  not  choose  a  President,  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice  President  shall 
act  as  President,  as  in  the  case  of  the  death,  or  other  con- 
stitutional disability  of  the  President. 

2.  The  person  having  the  greatest  number  of  votes  as 

Vice  President,  shall  be  the  Vice  President,  if  such  number  vice  Pre«i- 
be  a  majority  of  the  whole  number  of  electors  appointed ; 
and  if  no  person  have  a  majority,  then  from  the  two  highest 
numbers  on  the  Ust,  the  Senate  shall  choose  the  Vice  Presi- 
dent :  a  quorum  for  the  purpose  shall  consist  of  two  thirds  of 
the  whole  number  of  Senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice. 

3.  But  no  person  constitutionally  ineh'gible  to  the  office 
of  President,  shall  be  eUgible  to  the  office  of  Vice  President 
of  the  United  States. 

Vol.  I.  3 
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MTE,  the  people  of  Maine,  in  order  to  establiali  justice,  cnBure  tranquillity,  pro- 
p         .1  vide  for  our  mutual  defence,  promote  our  common  welfare,  arid  secure  to  ourselTca 

and  our  posterity  the  blessings  of  liberty,  acknowledging  with  grateful  hearts  the 
goodnen  of  the  Sovereign  Ruler  of  the  Universe  in  affording  us  an  opportunity,  so 
favorable  to  the  design  ;  and,  imploring  his  aid  and  direction  in  its  accompliiih- 
ment,  do  agree  to  form  oursehes  into  a  free  and  independent  State,  by  the  style  and 
title  of  the  State  of  Maine,  and  do  ordain  and  establish  the  following  Con:}titution 
fur  the  goTemmeut  of  the  same. 

ARTICLE    I. 

DECLARATION    OF    RIGHTS. 

Sec.  1.     All  men  are  born  equally  free  and  independent, 
Natural  rights,  and  have    certain   natural,  inherent  and   unalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property,  and  of 
pursuing  and  obtaining  safety  and  happiness. 
All  power  in-       Sec.  2.     All  power  is  inherent  in  tlie  people  ;  all  free  gov- 
peopfe.  *°        emraents  are  founded  in   their  autliority   and  instituted  for 
their  benefit ;  they  have  therefore  an  unahenable  and  inde- 
feasible right  to  institute  government,  and  to  alter,  reform, 
or  totally  change  the  same,  when  their  safety  and  happiness 
require  it. 

Freedom  of         ^^^'  ^*     ^  ^^^  '^^^®  *  natural  and  unalienable  right  to 
worship.         worship  Almighty  God  according  to  the  dictates  of  their  own 
consciences,  and  no  one  shall  be  hurt,  molested  or  restrained 
[See  Statute     in  his  person,  liberty  or  estate,  for  worshipping  God  in  the 
1^,  relative'  maimer  and  season  most  agreeable  to  die  dictates  of  his  own 
OT>ink)M*or"*  conscience,  nor  for  his  religious  professions  or  sentiments, 
witnesses.]       provided  he  does  not  disturb  the  public  peace,  nor  obstruct 
others  in  their  religious  worship  ; — and  all  persons  demean- 
sects  equal,      ing  themselves  peaceably,  as  good  members  of  the  State,  shall 
be  equally  under  the  protection  of  the  laws,  and  no  subordin- 
ation nor  preference  of  any  one  sect  or  denomination  to  anoth- 

Relieious  tests  *  .       "^ 

prohibited.       er  shall  ever  be  estabhshed  by  law,  nor  shall  any  religious  test 
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be  required  as  a  quab'fication  for  any  office  or  trust,  under  this 
State ;  and  all  religious  societies  in  this  State,  whether  in- 
corporate or  unincorporate,  shall  at  all  times  have  the  exclu- 
sive right  of  electing  their  public  teachers,  and  contracting 
with  them  for  their  support  and  maintenance.  "    . 

Sec.  4.     Every  citizen  may  freely  speak,  write  and  pub- 
lish his  sentiments  on  any  subject,  being  responsilde  for  the  speech  aiwf 
abuse  of  this  liberty  ;  no  laws  shall  be  passed  regulating  or  P"**^*^"°"- 
restraining  the  freedom  of  the  press  ;  and  in  prosecutions  for 
any  publication  respecting  the  official  conduct  of  men  in  pub- 
lic capacity,  or  the  qualifications  of  those  who  are  candidates 
for  the  sufirages  of  the  people,  or  where  the  matter  published  T™^  ^y  *^ 
is  proper  for  jpublic  information,  the  truth  thereof  may  be  o«°<»- 
given  in  evidence,  and  in  all  indictments  for  libels  the  jury,  oaMed  Mardi 
after  having  received  the  direction  of  the  court,  shall  have  a  greeting' pros- 
right  to  determine,  at  their  discretion,  the  law  and  the- fact.      »^»o°«  f*''"  i»- 

Sec  5.     The  people  shall  be  secure  in  their  persons, 
houses,  papers  and  possessions  from  all  unreasonable  search-  Unreasonable 
es  and  seizures  ;  and  no  warrant  to  search  any  place,  or  seize  **^**®^ 
any  person  or  thing,  shall  issue  without'^  special  designation  [•See  Sanford 
of  the  place  to  be  searched,  and  the  person  or  thing  to  be  ^i.  is  Maan. 
seized,  nor  without  probable  cause — supported  by  oatli  or  af-  ^^'^ 
firmation. 

Sec  6.     In  all  criminal  prosecutions,  tlie  accused  shall  n-  u^^  r 
have  a  right  to  be  heard  by  himself  and  his  counsel,  or  either,  "on»  accuied. 
at  his  election  (a)  ; 

To  demand  the  nature  and  cause  of  the  accusation,  and 
have  a  copy  thereof; 

To  be  confi"onted  by  the  witnesses  against  him  ; 

To  have  compulsory  process  for  obtaining  witnesses  in  liis 
favor ; 

To  have  a  speedy,  public  and  impartial  trial,  and,  except  ^^  ^^^  ^^ 
in  trials  by  martial  law  or  impeachment,  by  a  jury  of  the  vi-  §  40,  ch.  59, 
cinity.f  He  shall  not  be  compelled  to  furnish  or  give  evi-  [^Sec6  Pick. 
dence  against  liimself,J  nor  be  deprived  of  his  life,  liberty,  211.] 


(a)  Bj  neccMary  constniction  of  See.  6,  an  appeal  lies  in  all  criminal 
profeentjoof  froni  the  sentence  of  a  Jostice  of  the  Peace,  who  tries  without  a 
jury,  to  the  C.  C.  Pleas,  where  a  trial  by  jury  may  be  had.  Johnson's  casd 
1  Glf,  280. 
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property  or  privileges,  but  by  judgment  of  his  peers  or  the 
law  of  the  land. 
No  person  to       Sec.  7.     No  person  shall  be  held  to  answer  for  a  capital 

anawor  to  a  .    ^  .  ,  ...  ^ 

capital  crime,  or  inlamous  Crime,  unless  on  a  presentment  or  mdictment  of 
aktment?"  "*'  a  grand  jury,  except  in  cases  of  impeachment,  or  in  such 
cases  of  offences,  as  are  usually  cognizable  by  a  justice  of 
'^  the  peace,  or  m  cases  ansmg  m  the  army  or  navy,  or  m  the 

militia  when  in  actual  service  in  time  of  war  or  public  dan- 
Junes,  ggj.^  »pj^  legislature  shall  provide  by  law  a  suitable  and  im- 
psee  ch.  84,  partial  mode  of  selecting  juries,*  and  their  usual  number  and 
®**^-l  unanimity  (6),  in  indictments  and  convictions,  shall  be  held 
indispensable. 
Not  to  be  put  Sec.  8.  No  person,  for  the  same  offence,  shall  be  twice 
twice  for  one  put  in  jeopardy  of  life  or  Umb. 

Sanguinary  Sec.  9-     Sanguinary  laws  shall  not  be  passed  ;  all  penal- 

hibfte?*  **^  ^^®^  ^^  punishments  shall  be  proportioned  to  the  offence  : 
excessive  bail  (c)  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  nor  unusual  punishments  inflicted. 
...  ,        S«c.  10.     All  persons,  before  conviction,  shall  be  bailable, 

lowed  bail,  except  for  capital  offbnces,  where  the  proof  is  evident  or  the 
presumption  great.  And  the  priy^ege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when  in  cases  of  rebel- 
ion  or  invasion  the  public  safety  may  require  it. 
Bills  of  attain-  S^c.  11.  The  legislature  shall  pass  no  bill  of  attainder, 
hiblted*^  ^^  ^^  P^^  f^^^^  ^^^'^  °^'  '^^  impairing  the  obligation  of  con- 
tracts, and  no  attainder  shall  work  corruption  of  blood  nor 
forfeiture  of  estate. 

Sec  12.     Treason  against  this  State  shall  consist  only  in 
Treason  defin-  jg^yj^g  ^^j.  against  it,  adhering  to  its  enemies,  giving  them 

aid  and  comfort.     No  person  shall  be  convicted  of  treason, 

(6)  1.  Grand  Jorora  may  be  examined  as  witnesses  in  Court,  to  tbe  qiies- 
tion  whether  twelve  of  the  panel  actually  concurred,  or  not,  in  the  finding 
of  a  IhH  of  indictmeBt.    Loto*9  Case,  4  Glf.  489. 

2.  The  waDt  of  tbe  osnal  unanimity  in  the  finding  of  a  bill,  may  be  shewn 
to  the  Court  by  motion  in  writing,  in  tbe  nature  of  a  plea  in  abatement,  at  the 
time  the  defendant  is  arraigned.    i5. 

(c)  If  excessive  bail  be  required  in  aa  action  for  a  tort,  the  S.  Court  will, 
upon  habeas  corpus,  discharge  the  defendant,  upon  his  giving  bail  in  a  reas- 
onable sum.      Jones  vs.  Kellty  17,  Mass.  116. 
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unless  on  die  testimony  of  two  witnesses  to  the  same  overt  [For  pmiab- 

/.  meot  of.  See 

act,  or  confession  m  open  court.  Laws,  ch,  i. 

Sec.  13.     The  laws  shall  not  be  suspended  but  by  the  s^^lon  of 
Legislature  or  its  authority.*  {•5Pick  661 

Sec  14.     No  person  shall  be  subject  to  corporeal  punish-  Corporeal piaK 
ment  under  military  kw,  except  such  as  are  employed  in  the  JJ^hS^uI^ 
army  or  navy,  or  in  the  militia  when  in  actual  service  in  time 
of  war  or  public  danger. 

Sec.  15.  The  people  have  a  right  at  all  times  in  an  or- 
derly and  peaceable  manner  to  assemble  to  consult  upon  the  tioS?  ^^' 
common  good,  to  give  instructions  to  their  representatives, 
and  to  request,  of  either  department  of  the  government  by 
petition  or  remonstrance,  redress  of  their  wrongs  and  griev- 
ances. 

Sec.   16.     Every  citizen  has  a  right  to  keep  and  bear  To  keep  and 
arms  for  the  common  defence  ;  and  this  right  shall  never  be         ^^™'' 
questioned. 

Sec  17.     No  standing  army  shall  be  kept  up  in  time  of  Standing  ar- 

•  1  1  r    1       T       •  1  J    r  •!•         miesnottobe 

peace  without  the  consent  of  the  Legislature,  and  the  mihta-  kept; 
ry  shall,  in  all  cases,  and  at  all  times,  be  in  strict  subordina- 
tion  to  tbi9>€»vil  power. 

Sec  18v     No  soldier  shall,  in  time  of  peace  be  quartered  Nor  eoidiers 
in  any  house  without  the  consent  of  the  owner  or  occupant,  citi»in8,biitin 
nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law.  ^""®  of  war. 

Sec  19.     Every  person,  for  an  injury  done  him  in  his  Right  of  re- 
person,  reputation,  property  or  immunities,  shall  have  reme-  j,„.i^  **^  "*' 
dy  by  due  course  of  law  ;  and  light  and  justice  shall  be  ad- 
nunistered  freely  and  without  sale,  completely  and  without 
denial,  promptly  and  without  delay. 

Sec  20.     In  all  civil  suits,  and  in  all  controversies  con-  ^  .  .,    . 

'  1  rial  tiy  jury. 

ceming  property,  the  parties  shall  have  a  right  to  a  trial  by 
jury,  except  in  cases  where  it  has  heretofore  been  otherwise 
practised  (d)  :  the  party  claiming  the  right  may  be  heard  by 
himself  and  his  counsel,  or  either,  at  his  election. 

Sec  21.     Private  property  shall  not  be  taken  for  pubhc  Private  prop- 


{d)  See  note  to  Sec.  15,  ch.  122,  of  Volume  2;  alio  Man.  Declaration  of 
Rights,  Sec.  16.    Also  6  Pick.  876  ;  and  7  Pick.  869. 
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crty  not  to  be 
taken  without 
compensation. 

Taxes. 


Titlei  of  nobil- 
ity prohibited. 


Other  rights 
not  to  be  im- 
paired. 


uses  without  just  compensation  ;  nor  unless  the  public  exi- 
gencies require  it  (e). 

Sec.  22.  N9  tax  or  duty  shall  be  imposed  without  the 
consent  of  the  people  or  of  their  Representatives  in  tlie  Le- 
gislature. 

Sec.  23.  No  title  of  nobility  or  hereditary  distinction, 
privilege,  honor  or  emolument,  shall  ever  be  granted  or  con- 
iSrmed,  nor  shall  any  office  be  created,  the  appointment  to 
which  shall  be  for  a  longer  time  than  during  good  behavior. 

Sec  24.  The  enumeration  of  certain  rights  shall  not  im- 
pair nor  deny  others  retained  by  the  people. 


ARTICLE    II. 


Qualification 
of  Electors. 


ELECTORS. 

Sec.  1.  Every  male  citizen  of  the  United  States  of  tl  ? 
age  of  iwenty-one  years  and  upwards,  excepting  paupers  (/), 
persons  under  guardianship,  and  Indians  not  taxed,  having 
his  residence  established  in  this  State  for  the  term  of  three 
months  next  preceding  any  election,  shall  be  an  elector  for 
Governor,  Senators  and  Representatives,  in  the^towDor  plan- 
tation where  his  residence  is  so  established  (g) ;  and  the  elec- 

(e)  1.  The  Legislature  has  the  power  to  judge  when  the  public  exigency 
requires  that  private  property  be  token  for  public  uses.  Spring  vb.  MuS' 
aell,  et  aU.  7  G^f,  278. 

2.  In  case  of  laying  out  a  highway,  if  the  owner  of  the  land  taken  there- 
for, is  benefitted  more  than  injured  tfiereby,  a  jury  may  return  their  verdict 
that  the  owner  has  sustained  no  damages.  Com.  vs.  Coombs,  2  Mass.  489. 
Com.  vs.  Justices  of  Sessions,  9  Meus.  888. 

(/)  Persons  who  have  received  assistance  from  any  town  as  paupers,  or 
been  disposed  of  in  service  as  such  by  the  overseers  of  the  poor,  may  still 
vote  for  state  officers,  if  otherwise  qualified,  provided  they  have  not  been 
paupers  within  three  months  next  preceding  the  day  of  election.  7  Glf. 
Jlpp,  497. 

ig)  1.  To  qualify  a  citizen  to  be  an  elector  of  State  officers,  he  must  have 
resided  the  three  precedmg  months  not  only  in  the  State,  but  in  the  town  or 
plantation  where  he  claims  to  vote.     7  Glf.  App.  492 

2.  A  person  who  supports  his  family  in  one  town,  and  resides  to  transact 
business  in  another  town,  can  vote  for  State  officers  only  in  the  town  where 
his  family  have  resided  for  the  three  months  next  preceding  the  election,  ib.  497. 
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tions  shall  be  by  written  (h)  ballot.     But  persons  in  the  milita-  Soidiert  ami 
ry,  naval  or  marine  service  of  the  United  States,  or  this  State,  Uiiite«i  states 
shall  not  be  considered  as  having  obtained  such  established  ^»^»«^*^'^p^- 
residence  by  being  stationed  in  any  garrison,  barrack,  or  mil- 
itary place,  in  any  town  or  plantation,  nor  shall  the  residence  students  at 
of  a  student  at  any  seminary  of  learning  entitle  him  to  the  Academiel*^ 
right  of  suffiiige  in  the  town  or  plantation  where  such  semina- 
ry is  established. 

Sec  2.     Electors  shall,  in  all  cases,  except  treason,  felo-  Electors  ex- 
ny  or  breach  of  the  peace,  be  privileged  from  arrest  on  the  rest  on  days  of 
days  of  election,  during  their  attendance  at,  going  to,  and  re-  *    "^"' 
turning  therefrom. 

Sec  3.     No  elector  shall  be  obliged  to  do  duty  in  the  Ajod  from  mil- 

....  1  !■    1        •  »       *  r  1       itary  duty. 

mibtia  on  any  day  of  elecuon,  except  m  time  of  war  or  pub- 
lic danger. 

Sec  4.     The  election  of  Governor,  Senators  and  Repre-  .pj^  ^f  ^^^ 
sentatives,  shall  be  on  the  second  Monday  of  September  an-  *^°'"- 
Dually  forever. 

ARTICLE   III. 

DISTRIBUTION    OF    POWERS. 

Sec  I*  The  powers  of  this  Government  shall  be  divided  powem  di§- 
into  three  distinct  departments,  the  IjegislaHvCy  (i)  Executive  ^**^"^<'**- 

Bnd  Judicial  And  to  be  kept 

Sec  2.     No  person  or  persons,  belonging  to  one  of  these  »«parate- 
departments,  shall  exercise  any  of  the  powers  properly  be- 
longing to  either  of  the  others,  except  in  the  cases  herein  ex- 
pressly directed  or  permitted  (j). 

(A)  Printed  ballots  are  within  the  meaning  of  this  clause.  7  Olf,  jSpp,  492. 

(t)  The  Legislatiire  have  no  authority  to  pass  any  act  or  resolve  granting  an 
appeal,  or  a  new  trial  in  any  cause  between  private  citizens,  or  dispensing 
whb  any  general  law  in  favor  of  a  particular  case.  Lewis  vm.  Webb,  8  G(f.  826. 

(j  )  I.  Aecording  to  this  provision,  a  person  cannot  hold  at  the  same  time 
the  several  offices  ofSheriff,  or  deputy  Sheriff,  and  Justice  of  the  Peace,  nor 
the  oflSces  of  Coroner  and  Justice  of  the  Peace.  3  Glf.  Jlpp  486.  Bam" 
ford  VM.  Melvin,  7  Glf.   17. 

2.  The  oath  of  the  latter  office  must  be  taken  and  aubaeribed,  or  the  for- 
mer office  will  not  be  affected.     Chapman  fy  ah  «s.  Shaut,  3  Glf  872. 
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ARTICLE    I \  .—Part  First. 

LEGISLATIVE  POWER HOUSE  OF  REPRESENTATIVES. 

Legislative  Sec.  I.     The  Legislative  power  shall  be  vested  in  two 

distinct  branches,  a  House  of  Representatives,  and  a  Senate, 
each  to  have  a  negative  on  the  other,  and  both  to  be  styled 
^  **  the  Legislature  of  JIfaine,   and  the  style  of  their  Acts  and 

Laws,  shall  be,  '^Be  it  enacted  by  the   Senate  and  House  of 
Representatives  in  Legislature  assembled.** 
House  of  Rep-       Sec.  2.     The  House  of  Representatives  shall  consist  of 
lected  annual-  not  Icss  thah  onc  hundred  nor  more  than  two  hundred  mem- 
afno^lmt^  bcTs,  to  be  elected  by  the  qualified  Electors  for  one  year  from 
d2«*So.°***^  the  day  next  preceding  the  annual  meeting  of  the  Legislature. 
The  Legislature  which  shall  first  be  convened  under  this  Con- 
stitution, shall,  on  or  before  the  fifteenth  day  of  August  in  tlie 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty  one, 
and  the  Legislature,  within  every  subsequent  period  of  at 

To  be  appor*  ^  . 

tioned  once  in  most  ten  years  and  at  least  five,  cause  the  number  of  the  in- 
"  y®*"*        habitants  of  the  State  to  be  ascertained,  exclusive  of  foreign- 
ers not  naturalized,  and  Indians  not  taxed.     The  number  of 
Representatives  shall,  at  the  several  periods  of  making  such 
Eauaii    a-      ©numeration,  be  fixed   and  apportioned  among  the  several 
mong   the       counties,  as  near  as  may  be,  accordine  to  the  niunber  of  in- 

oounues.  .  .  .        . 

habitants,  having  regard  to  the  relative  increase  of  population. 
(k)  The  number  of  Representatives  shall,  on  said  first  appor- 
tionment, be  not  less  than  one  hundred  nor  more  than  one 
hundred  and  fifty ;  and,  whenever  the  number  of  Representa- 
tives shall  be  two  hundred,  at  the  next  annual  meetings  of 
elections,  which  shall  thereafter  be  had;  and  at  every  subse- 
quent period  of  ten  years,  the  people  shall  give  in  their  votes, 
whether  the  number  of  Representatives  shall  be  increased 
or  diminished,  and  if  a  majority  of  votes  are  in  favor  there- 
of, it  shall  be  the  duty  of  the  next  Legislature  thereafter  to 
increase  or  diminiah  the  number  by  the  rule  hereinafter  pre- 
scribed. 


(Ac)  See  a  Judicial  exposidon  of  this  provision,  8  Olf.  App,  477. 


CONSTITUTION   OF   BfAlNE.  26 

Sec.  3.     Each  town  haviiui;  fifteen  hundred  inhabitants  Apportion- 

,  ment  of  repre- 

may  elect  one  representative  ;  each(/)  town  having  three  thou-  senuithej  a- 
sand  seven  hundred  and  fifty  may  elect  two  :  each  town  having  ^^  ^"*' 
six  thousand  seven  hundred  and  fifty  may  elect  three  ;  each 
town  having  ten  thousand  five  hundred  may  elect  four  ;  each 
town  having  fifteen  tliousand  may  elect  five  ;  each  town  hav- 
ing twenty  thousand  two  hundred  and  fifty  may  elect  six  ; 
each  town  having  twenty  six  thousand  two  hundred  and  fifty 
inhabitants  may  elect  seven  ;  but  no  town  shall  ever  be  en- 
titled to  more  than  seven  representatives  :  and  towns  and 
plantations  duly  organized,  not  having  fifteen  hundred  inhab- 
itants, shall  be  classed,  as  conveniently  as  may  be,  into  dis- 
tricts containing  that  number,  and  so  as  not  to  divide  towns  ; 
and  each  such  district  may  elect  one  representative  ;  and 
when  on  this  apportionment  the  number  of  representatives 
shall  be  two  hundred,  a  different  apportionment  shall  take 
place  upon  the  above  principle  ;  and,  in  case  the  fifteen  hun- 
dred shall  be  too  large  or  too  small  to  apportion  all  the  rep- 
resentatives to  any  county,  it  shall  be  so  increased  or  dinun^ 
ished  as  to  give  the  number  of  representatives  according  to 
the  above  rule  and  proportion ;  and  whenever  any  town  or 
towns,  plantation  or  plantations  not  entitled  to  elect  a  repre- 
sentative shall  determine  against  a  classification  with  any 
Other  town  or  plantation,  the  Legislature  may,  at  each  ap- 
portionment of  representatives,  on  the  application  of  such 
town  or  plantation,  authorise  it  to  elect  a  representative  for 
such  portion  of  time  and  such  periods,  as  shall  be  equal  to  its 
portion  of  representation  :  and  the  right  of  representation,  so 
established,  shall  not  be  altered  until  the  next  general  appor- 
tionment. 

Sec  4.     No  person  shall  be  a  member  of  the  House  of  Quaiificationa 
Representatives,  unless  he  shall,  at  the  commencement  of  the  jftl'vcr^'^*^*^' 
period  for  which  he  is  elected,  have  been  five  years  a  citizen 
of  the  United  States,  have  arrived  at  the  age  of  twenty  one 
years,  have  been  a  resident  in  this  State   one  year,  or  from 

(/)  Whether  a  town,  having  the  right  to  send  a  representative,  has  the  power 
to  waive  that  right  by  a  vote  not  to  send  one,  so  as  to  bind  the  minority. 
Quere—6  Glf.  App.  486  &  494. 

Vol.  I.  4 
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the  adoption  of  tliis  Constitution  ;  and,  for  the  tlircc  months 
next  preceding  the  time  of  his  election  shall  have  been,  and, 
during  the  period  for  which  he  is  elected,  shall  continue  to 
be  a  resident  in  the  town  or  district  which  he  represents. 

Sec.  5.     The  meetings  for  the  choice  of  representatives 
shall  be  warned  in  due  course  of  law  by  the  selectmen  of  the 
chlliw^f  r^-  several  towTis  seven  days  at  least  before  the  election,  and  the 
"^•j^^J^      selectmen  thereof  shall  preside  impartially  at  such  meetings, 
receive  the  votes  of  all  the  qualified  electors  present,  sort, 
count  and  declare  them  in  open  town  meeting,  and  in  the 
presence  of  the  town  clerk,  who  shall  form  a  list  of  the  per- 
sons voted  for,  with  the  number  of  votes  for  each(m)  person 
against  his  name,  shall  make  a  fair  record  thereof  in  the  pres- 
ence of  the  selectmen,  and  in  open  town  meeting  ;  and  a  fair 
copy  of  this  list  shnll  be  attested  by  the  selectmen  and  town 
clerk,  and  delivered  by  said  selectmen  to  each  representative 
^  .       witliin  ten  days  next  after  such  election.     And  the  towns 

Towns    class-  •'  i        i  i     i         • 

ed.  and   plantations  organized  by  law,  belongmg   to  any  class 

herein  provided,  shall  hold  their  meetings  at  the  same  time 
in  the  respective  towns  and  plantations  ;  and  the  town  and 
plantation  meetings  in  such  towns  and  plantations  shall  be  no- 
tified, held  and  regulated,  the  votes  received,  sorted,  count- 
ed and  declared  in  the  same  manner.  And  the  Assessors  and 
clerks  of  plantations  shall  have  all  the  powers,  and  be  subject 
to  all  the  duties,  which  selectmen  and  town  clerks  have,  and 
are  subject  to  by  this  Constitution.  And  the  selectmen  of 
such  towns,  and  the  assessors  of  such  plantations,  so  classed, 
shall,  within  four  days  next  after  such  meeting,  meet  at  some 
place,  to  be  prescribed  and  notified  by  the  selectmen  or  as- 
sessors of  the  eldest  town,  or  plantation,  in  such  class,  and 
the  copies  of  said  lists  shall  be  then  examined  and  compared  ; 
and  in  case  any  person  shall  be  elected  by  a  majority  of  all 
the  votes,  the  selectmen  or  assessors  shaU  deliver  the  certifi- 
ed copies  of  such  lists  to  the  person  so  elected,  within  ten 
days  next  after  such  election  ;  and  the  clerks  of  towns  and 

(m)  Ballots  for  persons  who  do  not  possess  the  constitutional  qualifications 
of  a  representative  cannot  be  counted  as  votes,  under  Section  5,  so  as  to  pre- 
vent a  majority  of  the  votes,  given  for  eligible  candidates,  from  constituting  a 
choice.     7  Olf.  App,  497. 
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plantations  respectively  shall  seal  up  copies  of  all  such  lists 
and  cause  them  to  be  delivered  into  the  Secretary's  office 
twenty  days  at  least  before  the  first  Wednesday  in  January  [Sec  ch,  sis, 
annually  ;  but  in  case  no  person  shall  liave  a  majority  of  375.  Aiioiatl 
votes,  the  selectmen  and  assessors  shall,  as  soon  as  may  be,  i^'^db.^.i*' 
notify  another  meeting,  and  the  same  proceedings  shall  be 
had  at  every  future  meeting,  imtil  an  election  shall  have  been 
effected  :  Provided^  That  the  Legislature  may  by  law  pre- 
scribe a  different  mode  of  returning,  examining  and  ascer- 
taining the  election  of  the  representatives  in  such  classes. 

Sec.  6.  Whenever  the  seat  of  a  member  shall  be  vaca-  Vacancies  to 
ted  by  death,  resignation,  or  otherwise,  the  vacancy  may  be  new  dectiomJ! 
filled  by  a  new  election. 

Sec  7.  The  House  of  Representatives  shall  choose  their  chooae  Speak- 
Speaker,  Clerk  and  other  officers .  ^^'  ^' 

Sec.  8.     The  House  of  Representatives  shall  have  the  To  have  the 

,  !• .  ,  ^  power  of    im- 

sole  power  of  impeachment.  peachment. 

» 

ARTICLE    IV.— Par^  Second. 

SENATE. 

Sec.  1.     The  Senate  shall  consist  of  not  less  than  twenty.  Senate  to  con- 

HItit  Oi     not,  IfiflA 

(n)  nor  more  than  thirty  one  members,  elected  at  the  same  than  20    nor 
time,  and  for  the  same  term,  as  the  representatives,  by  the 
qualified  electors  of  the  districts,  into  which  the  State  shall 
from  time  to  time  be  divided. 

Stc.  2.     The  Legislature,  which  shall  be  first  convened  suietobcdis- 
under  this  Constitution,  shall,  on  or  before  tlie  fifteentli  day  [^If^ye^  1" 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun-  **^'* 
dred  and  twenty  one,  and  the  Legislature  at  every  subse- 
quent period  of  ten  years,  cause  the  State  to  be  divided  into 
districts  for  tlie  choice  of  Senators.     The  districts  shall  con- 
jform,  as  near  as  may  be,  to  county  lines,  and  be  apportioned 
nccording  to  the  number  of  inhabitants.      The  number  of 
Senators  shall  not  exceed  twenty  at  the  first  apportionmenl, 


(ft)  A  les  oamber  than  twenty  Senators,  if  it  be  a  majority  of  that  number, 
may  organize  the  Senate,  and  transact  any  bosineas  in  the  filling  of  vacancies, 
&c.  which  is  aatborized  by  the  Constitution.     7  Olf.  App.  489. 
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and  shall  at  each  apportionment  be  increased,  until  they  shall 
amount  to  thirty  one,  according  to  the  increase  in  the  House 
of  Representatives. 
Meetings    for       Sec.  3.    The  meetings  for  theelection  of  Senators  shall  be 
atwiT  *reguia-  notified,  held  and  regulated,  and  the  (o)  votes  received,  sort- 
^'  ed,  counted,  declared  and  recorded,  in  the  same  manner  as 

those  for  Representatives.  And  fair  copies  of  the  lists  of 
votes  shall  be  attested  by  tlie  selectmen  and  town  clerks  of 
towns,  and  the  assessors  and  clerks  of  plantations,  and  seal- 
ed up  in  open  town  and  plantation  meetings  ;  and  the  town 
and  plantation  clerks  respectively  shall  cause  the  same  to  be 
[For    penalty  delivered  into  the  Secretary's  ofBce  thirty  days  at  least  be- 

m  case  of  ne-  ^        j 

gleet  to  rctiuTi  forc  the  first  Wednesday  of  January.  All  other  qualified 
or  ^ther  per-  electors  living  in  places  unincorporated,  who  shall  be  assess- 
wkh  them^S^  ^^  ^^  ^®  support  of  government  by  the  assessors  of  an  adja- 
T^vi?*!^*'  cent  town,  shall  have  the  privilege  of  voting  for  Senators, 
374.]  Representatives  and  Governor  in  such  town  ;  and  shall  be 

notified  by  the  selectmen  thereof  for  that  purpose  accord- 
ingly. 

Sec.  4.     The  Governor  and  Council  shall,  as  soon  as  may 

Votcgtobccx-  be,   examine  the  returned  copies  of  such  lists,  and,  twenty 

SJvcmor^  and  days  before  the  said   first  Wednesday  of  January,  issue  a 

^^'^*'*  summons  to  such  persons^  as  shall  appear  to  be  elected  by  a 

majority  of  tlie  votes  in  each  district,  to  attend  that  day  and 

take  their  seats. 

Sec  5.     The  Senate  shall,  on  the  said  first  Wednesday  of 
Senate  to  de-  January,  annually,  determine  who  are  elected  by  a  majority 

termine  on  e-  ,  .       ,  ,  <t        f/ 

lections.  of  votes  to  be  Senators  jn  each  district ;  and  in  case  the  full 

number  of  Senators  to  be  elected  from  each  district  shall  not 
have  been  so  elected,  the  members  of  the  House  of  Repre- 
sentatives, and  such  Senators  as  shall  have  been  elected, 
shall,  from  the  highest  numbers  of  the  persons  voted  for,  on 
said  lists,  equal  to  twice  tlie  number  of  Senators  deficient,  in 
Vacancies  cvcry  district,  if  tliere  be  so  many  voted  for,  elect  by  joint 
how  supplied.  Fallot  tlie  number  of  Senators  required  ;  and  in  this  manner 


(o)  A  ballot  containing  a  less  number  of  names  for  Senators,  than  is  assign- 
ed  to  the  Senatorial  district  in  which  it  is  given,  is  still  a  constitntional  bal- 
lot.    7  Glf.  App.  497.     See  Laxcs^  ch.  .518,  §  3,  Vol  8,  j7.  372. 
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all  vacancies  in  the  Senate  shall  be  supplied,  as  soon  as  may 
be,  after  such  vacancies  happen  (p) . 

Sec.  6.     The  Senators  shall  be  twenty-five  years  of  age  Qualification 
at  the  conunencement  of  the  term,  for  which  they  are  elect-  °^  Senators. 
ed,  and  in  all  other  respects  their  qualifications  shall  be  the 
same  as  those  of  the  Representatives. 

Sec  7.     The  Senate  shall  have  the  sole  power  to  try  all  Senate  to  try 
impeachments,  and  when  sitting  for  that  purpose  shall  be  on  "np«»<*™<»^* 
oath  or  affirmation,  and  no  person  shall  be  convicted  without 
the  concurrence  of  two   thirds   of  the  members   present. 
Their  Judgment,  however,  shall  not  extend  farther  than  to 
removal  from  oflice,  and  disqualification  to  hold  or  enjoy 
any  oflSce  of  honor,  trustor  profit  under  this  State.     But  the  Party  liable  to 
party,  whether  convicted  or  acquitted,  shall  nevertheless  be  punished  after. 
liable  to  indictment,  trial,  judgment  and  punishment  accord- 
ing to  law. 

Sec  8.     The  Senate  shall  choose  their  President,  Sec-  To  cbooee  a 
rotary  and  other  ofncers. 

ARTICLE    IV.— Part  Third. 

LEGISLATIVE    POWER. 

Sec  1.     The  Legislature  shall  convene  on  the  first  Wed- 
nesday of  January  annually,  and  shall  have  full  power  to  moet*annuaiiy! 
make  and  establish  all  reasonable  laws  and  regulations  for  the 
defence  and  benefit  of  the  people  of  this  State,  not  repug- 
nant to  this  Constitution,  nor  to  that  of  the  United  States. 

Sec  2.     Every  bill  or  resolution,  having  the  force  of  law,  q^^^^^    ^ 
to  which  the  concurrence  of  both  Houses  may  be  necessary,  ^»g»  Uieiracts. 

(p)  1.  When  a  qaoram  of  the  Senate  is  constitotionally  elected,  a  con- 
vention of  the  Senate  and  Hoose  of  Representatives  cannot  legally  be  formed 
for  tbe  pfarpose  of  sappljing  deficiencies  in  the  Senate,  without  the  concur- 
reaee  of  both  these  branches  of  the  Legislatare.  6  O//.  App.  514.  7  Glf. 
Jlpp.  A90. 

2.  It  belongs  to  the  Senate  alone  to  ascertain  who  are  the  constitational 
c^andidates  to  snpplj  deficiencies  at  that  board.    i5. 

3.  If  a  Senator  is  not  constitutionally  elected,  his  being  afterwards  soiTered 
to  sit  and  vote  as  a  Senator  does  not  core  the  defect,  or  give  any  validity  to 
his  election.     7  Glf.  App.  490 
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except  on  a  question  of  adjournment,  which  shall  have  pass- 
ed both  Houses,  shall  be  presented  to  the  Governor,  and  if 
he  approve,   he  shaU  sign  it ;  if  not,  he  shall  return  it  with 
his  objections  to  the  House,  in  which  it  shall  have  origina- 
if  he  ai^ap-  ted,  which  shall  enter  the  objections  at  large  on  its  journals, 
ceeaingK  in       aiid  procccd  to  reconsider  it.     If,  after  such  reconsideration 
two  thirds  of  that  House  shall  agree  to  pass  it,  it  shall  be  sent, 
together  with  the  objections  to  the  other  House,  by  which  it 
shall  be  reconsidered,  and,  if  approved  by  two  tliirds  of  that 
House,  it  shall  have  the  same  effect,  as  if  it  had  been  signed 
by  the  Governor :  but  in  all  such  cases,   the  votes  of  both 
Houses  shall  be  taken  by  yeas  and  nays,  and  the  names   of 
the  persons,  voting  for  and  against  the  bill  or  resolution,  shall 
be  entered  on  the  journals  of  both  Houses  respectively.      If 
To  return  Uie  the  bill  Of  resolution  shall  not  be  returned  by  the  Governor 
day*.  within  five  days  (Sundays  excepted)  after  it  shall  have    been 

rfiM  Cmib    f  P^^sented  to  him,  it  shall  have  the  same  force  and  effect,   as 
BlaM.  di.  i,j  if  he  had  signed  it,  unless  the  Legislature  by  their  adjourn- 
s'lliM.  *B67.]  nient  prevent  its  return,  in  which  case  it  shall  have  such  force 
and  effect,  unless  returned  williin  three  days  after  their  next 
meeting. 

Sec.  3.     Each  House  shall  be  the  judge  of  the  elections 

judge  of  ciec-  and  quaUfications  of  its  own  members,  and  a  majority  shall 

j<»rity  a  quo-  Constitute  a  quorum  to  do  business  ;  but  a  smaller  number  may 

'^"*"'  adjourn  from  day  to  day,  and  may  compel  the  attendance  of 

absent  members,  in  such  manner  and  under  such  penalties  as 

each  House  shall  provide. 

„         . ,  Sec.  4.     Each  House  may  determine  the  rules  of  its  pro- 

May  pUUlHll  ''  ^  . 

and  ex|jcl  ccediugs,  puuish  its  members  for  disorderly  behavior,  and, 
with,  the  concurrence  of  two  tliirds,  expel  a  member,  but  not 
a  second  time  for  the  same  cause. 

Sec  5.     Each  House  shall  keep  a  journal,  and  from  time 
journal.  to  time  publish  its  proceedings,  except  such  parts  as  in  their 

Y      &  judgment  may  require  secrecy  :  and  the  yeas  and  nays  of  the 

ttMnabers  of  either  House  on  any  question,  diall,  at  the  de- 
sire of  one  fifth  of  those  present,  be  entered  on  the  journals. 
Ma        unish       ^^^*  ^*     Each  Housc,  during  its  sesssion,  may  punish  by 
for  contempt,  imprisonment  any  person,  not  a  member,  for  disrespectful  or 
disorderly  behavior  in  its  presence,  for  obstructing  any  of  its 
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proceedings,  threatening,  assaulting  or  abusing  any  of  its 
members  for  any  thing  said,  done,  or  doing  in  either  House  : 
Provided^  that  no  imprisonment  shall  extend  beyond  tlic  pe- 
riod of  the  same  session. 

Sfx.  7.  The  Senators  and  Representatives  shall  receive  Compensation, 
such  compensation  (q) ,  as  shall  be  established  by  law :  but 
no  law  increasing  their  compensation  shall  take  effect  during 
tlie  existence  of  the  Legislature,  which  enacted  it.  The  ex- 
penses of  the  members  of  the  House  of  Representatives  in 
travelUne  to  the   Leeislature,  and  returning  therefrom,  once  Travelling  ex- 

^  ^  '  o  '  pcnseii. 

in  each  session  and  no  more,  shall  be  paid  by  the  State  out 
of  the  public  Treasury  to  every  member,  who  shall  seasona- 
bly attend,  in  tlie  judgment  of  the  House,  and  does  not  de- 
part therefrom  without  leave. 

Sec.  8.     The  Senators  and  Representatives  sfasll,  in  all  M^jni^rs   ex- 
cases  except  treason,  felony  or  breach  of  the  peace,  be  priv-  t^'pt***!    from 

,  •  arrest. 

ileged  from  arrest  during  their  attendance  at,  going  to,  and 
returning  from  each  session  of  the  Legislature,  and  no  mem-  Frt^d— of  . 
her  shall  be  liable  to  answer  for  any  thing  spoken  in  debate  '      * 

in  either  House,  in  any  court  or  place  elsewhere. 

Sec  9.     Bills,  orders  or  resolutions,  may  originate  in  ei-  Eitiier  House 
ther  House,  and  may  be  altered,  amended  or  rejected  in  the  J^^  originate 
other ;  but  all  bills  for  raising  a  revenue  shall  originate  in 
the  House  of  Representatives,   but  the  Senate  may  propose 
amendments  as  in  other  cases :  Provided^  that  they  shall  not,  moBipy  bills, 
under  color  of  amendment,  introduce  any  new  matter,  which 
does  not  relate  to  raising  a  revenue. 

Sec.  10.     No  Senator  or  Representative  shall,  during  the  ^^^^^^^   „o| 
term  for  which  he  shall  hare  been  elected,  be  appointed  to  ^.^  appoint- 

*  •*•  ed   to    certain 

any  civd  office  (r)  of  profit  under  this  State,  which  shall  have  offices, 
been  created,  or  the  emoluments  of  which  increased  during 
such  term,  except  such  offices  as  may  be  filled  by  elections 

{q)  See  Latost  dk.  216,  VoL  3,  p.  44. 

(r)  The  term  "office'*  implies  a  delegation  of  a  portion  of  80T6fi9^pow« 

er  to,  and  possemion  of  it  by  the  person  BBhag  fbo  office.    An  emplOjiMal 

under  the  government  as  an  agent,  to  exMQtt  a  Resolve  of  the  Legitlatnre 

relative  to  the  pnblic  lands,  is  not  within  tlw  meaning  of  this  provisioA.    8 

Glf,  Jipp,  481. 
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Proviso.  Jjy  the  pcoplc  I    Provided^  that  this  prohibition  shall  not  ex- 

tend to  the  members  of  the  first  Legislature. 

Sec.  11.     No  member  of  Congress^  nor  person  holding 

qualified  to  be  any  office  Under  the  United  States  (post  officers  excepted) 

meinbcra.  ^^^  office  of  profit  under  this  State,  Justices  of  the  Peace, 
Notaries  Public,  Coroners  and  officers  of  the  militia  except- 
ed, shall  have  a  seat  in  either  House  during  his  being  such 
member  of  Congress,  or  his  continuing  in  such  office. 

Sec  12.     Neither  House  shall  during  the  session,  with- 

Adjotimments.  out  the  consent  of  the  other,  adjoiun  for  more  than  two  days, 
nor  to  any  other  place  than  that  in  which  the  Houses  shaU  be 
sitting. 

ARTICLE    V  .—Part    First, 


Governor. 


EXECUTIVE    POWER. 

Sec  1.     The  supreme  executive  power  of  this  State  shall 

be  vested  in  a  Governor. 
Sleeted  for  Sec  2.     The  Governor  shall  be  elected  by  the  qualified 

tmymr.         Electors,  and  shall  hold  his  office  one  year  from  the  first 

Wednesday  of  January  in  each  year. 
Meetings    for       Sec  3.     The  meetings  for  election  of  Governor  shall  be 
Governor  reg-  notified,  held  and  regulated,   and  votes  shall  be  received, 

sorted,  counted,  declared  and  recorded,  in  the  same  manner 

as  those  for  Senators  and  Representatives.     They  shall  be 
Votes  to  be  re-  sealed  and  returned  into  the   Secretary's  office  in  the  same 

turned  to  Bee-  '' 

retary  of         manner,  and  at  the  same  time,  as  those  for  Senators.     And 

State's  office.  ^ 

the  Secretary  of  State  for  the  time  being  shall,  on  the  first 
Wednesday  of  January,  then  next,  lay  the  lists  before  the 
Senate  and  House  of  Representatives  to  be  by  them  examin- 
ed, tmd,  in  case  of  a  choice  by  a  majority  of  all  the  votes 
returned,  they  shall  declare  and  publish  the  same.     But,  if 

If  there  be  no  "^  .     .  -  -  ^ 

choice,     pro-  no  pcrsou  shall  have  a  majority  of  votes,  the  House  of  Rep- 
vision  in  such  .  1    11    11    11        r  1  i*ir 

case.  resentatives  shall,  by  ballot,  from  the  persons  havmg  the  lour 

.  highest  number  of  votes  on  the  lists,  if  so  naany  there  be, 

elect  two  persons,  and  make  return  of  their  names  to  the 

Senate,  of  whom  the  Senate  shall,  by  ballot,  elect  one,  who 

shall  be  declared  the  Oovemor. 

Sec.  4.     The  Governor  shall,  at  the  conunencement  of 
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his  tenn,  be  not  less  than  thirty  years  of  age  ;  a  natural  bom  dMifificatioiiB 
citizen  of  the  United  States,  have  been  five  years,  or  from        o^*™®*"- 
the  adoption  of  this  Constitution,  a  resident  of  the  State  ; 
and  at  the  time  of  his  election  and  during  the  term  for  which 
he  is  elected,  be  a  resident  of  said  State. 

Sec.  5.     No  person  holding  any  office  or  place  under  the  DigQQ^ifi^ 
United  States,  this  State,  or  any  other  power,  shall  exercise  *»on». 
the  office  of  Governor. 

Sec  6.     The  Governor  shall,  at  stated  times,  receive  for  compciwa- 
his  services  a  compensation,  which  shall  not  be  increased  or  *'**"• 
diminished  during  his  continuance  in  office. 

Sec  7.     He  shall  be  commander  in  chief  of  the  army  ^  ,    . 

*'    Commander  la 

and  navy  of  the  State,  and  of  the  Militia,  except  when  called  rhitf  of  4b? 

into  the  actual  service  of  the  United  States  ;  but  he  shall  not 

march  nor  convey  any  of  the  citizens  out  of  the  State  with-  Not  to  march 

out  their  consent,  or  tliat  of  the  L^islature,  unless  it  shall  oHiw  stite!*"* 

become  necessary,  in  order  to  march  or  transport  tliein  from 

one  part  of  the  State  to  another  for  the  defence  thereof. 

Sec.  8.  He  shall  nominate,  and,  witli  tlie  advice  and  con- 
sent of  the  Council,  appoint  all  judicial  officers,  the  Attor-  ^icc  of  Coun- 
ney  General,  the  Sheriffs,  Coroners,  Registers  of  Probate,  officcr^T*"*' 
and  Notaries  Public  ;  and  he  shall  also  nominate,  and  with 
the  advice  and  consent  of  the  Coimcil,  appoint  all  other  civil 
and  military  officers,  whose  appointment  is  not  by  tliis  Con- 
stitution, or  shall  not  by  law  be  otherwise  provided  for  ;  and 
every  such  nomination  shall  be  made  seven  days,  at  least, 
prior  to  such  appointment. 

Sec.  9.     He  shall  from  time  to  time  give  the  Legislature  j,^ 


communi- 


infonnarion  of  the  condition  of  die  State,  and  recommend  to  ^^^  informa- 

'       ^  ^  tion  to  the  Le- 

their  consideration  such  measiu-es,  as  he  may  judge  expedient,  gialature. 

Sec  10.     He  may  require  information  from  any  military  j^     require 
officer,  or  any  officer  in  the  executive  department,  upon  any  ""^"^^J^'J"  °^ 
subject  relating  to  the  duties  of  their  respective  offices. 

Sec.  11.     He  shall  have  power,  with  the  advice  and  con-  ^^  j^^^  ^^^ 
sent  of  the  Council,  to  remit,  after  conviction,  all  forfeitures  P*>wer  of  ]>ar- 

'  '  ,      doning. 

and  penalties,  and  to  grant  reprieves  and  pardons,  except  m 
eases  of  impeachment. 

Vol.  I.  r> 
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To  fee  that tkt      Scc.  12.     He  shall  take  care  that  the  laws  be  faithfully 

laws  are  execu- 
ted, executed. 

Sec.  13.     He  may,  on  extraordinary  occasions^  convene 

To  convene     jh^  Legislature  ;  and  in  case  of  disagreement  between  the 

the  Legislature  o  '  o      ^ 

on  extraordu   two  Houses  with  respect  to  the  time  of  adjournment,  adjourn 

andT^ywin  *  them  to  such  time,  as  he  shaU  think  proper,  not  beyond  the 

o'Tdis^^re^  d*y  <^f  ^he  next  annual  meeting  ;  and  if,  since  the  last  ad- 

'"*^"*-  journment,    the  place  where  the  Legislature  were  next  to 

convene  shall  have   become  dangerous  from   an   enemy  or 

contagious  sickness,  may  direct  the  session  to  be  held  at 

some  other  convenient  place  within  the  State. 

Sec  14.     Whenever  the  office  of  Governor  shall  become 
fiqiplied.  vacant  by  death,  resignation,  removal  from  office  or  other- 

wise, the  President  of  the  Senate  shall  exercise  the  office  of 
Governor  until  another  Governor  shall  be  duly  qualified  (ir)  ; 
and  in  case  of  the  death,  resignation,  removal  from  office  or 
other  disqualification  of  the  President  of  the  Senate,  so  exerci- 
sing the  office  of  Governor,  the  Speaker  of  the  House  of  Rep- 
resentatives shall  exercise  the  office,  until  a  President  of  the 
Senate  shall  have  been  chosen  ;  and  when  the  office  of  Gov- 
ernor, President  of  the  Senate,  and  Speaker  of  the  House 
shall  become  vacant,  in  the  recess  of  the  Senate,  the  person, 
acting  as  Secretary  of  State  for  the  time  being,  shall,  by 
proclamation  convene  the  Senate,  that  a  President  may  be 
chosen  to  exercise  the  office  of  Governor.  And  whenever 
either  the  President  of  the  Senate,  or  Speaker  of  the  House 
shall  so  exercise  said,  office,  he  shall  receive  only  the  com- 
pensation of  Governor,  but  his  duties  as  President  or  Speak- 
er shall  be  suspended ;  and  the  Senate  or  House,  shall  fill 
the  vacancy,  until  his  duties  as  Governor  shall  cease. 

(•)  1.  The  ExeoQtive  daties  of  the  State,  when  conttitationally  ezeroiBed  by 
the  Ihreeident  of  the  Senate,  devolve,  at  the  end  of  the  political  year  when  so 
ezercifed,  on  the  Preeident'of  the  Senate  of  the  next  political  year,  if  the  office 
of  Governor  contmnee  vacant.    6  Glf,  App.  606. 

2.  While  the  President  of  the  Senate,  in  virtne  of  that  office,  is  clothed 
with  the  power  of  the  Chief  Executive,  the  office  of  Governor  being  vacant, 
he  cannot  lawfully  preside,  or  vote  in  the  Senate.    7  Olf,  App*  4S9. 
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ARTICLE    \  .—Part  Second. 

COUNCIL. 

Sec.  1.  There  shall  be  a  Council,  to  consist  of  seven 
persons,  citizens  of  the  United  States,  and  residents  of  this  consist  of  sev. 
State,  to  advise  the  Governor  in  the  executive  part  of  govern-  ^' 
ment,  whom  the  Governor  shall  have  full  power,  at  his  dis- 
cretion, to  assemble ;  and  he,  with  the  Counsellors,  or  a  ma- 
jority of  them,  may  from  time  to  time,  hold  and  keep  a  Coun- 
cil, for  ordering  and  directing  the  affairs  of  State  according 
to  law. 

Sec.  2.  The  Counsellors  shall  be  chosen  annually,  on 
the  first  Wednesday  of  January,  by  joint  ballot  of  the  Sena-  how  chosen, 
tors  and  Representatives  in  Convention ;  and  vacancies, 
which  shall  afterwards  happen,  shall  be  filled  in  the  same 
manner  ;  but  not  more  than  one  Counsellor  shall  be  elected 
from  any  district,  prescribed  for  the  election  of  Senators  ; 
and  they  shall  be  privileged  from  arrest  in  the  same  manner, 
as  Senators  and  Representatives. 

Sec  3.     The  resolutions  and  advice  of  Council  shall  be 
recorded  in  a  re^ster,  and  signed  by  the  members  agreeing  procecdUigs. " 
thereto,  which  may  be  called  for  by  either  House  of  the 
Lieg^slature ;  and  any  Counsellor  may   enter  his  dissent  to 
tlie  resolution  of  the  majority. 

Sec  4.     No  member  of  Congress,  or  of  the  Legislature  of  p^^^^  ^^^ 
ibis  State,  nor  any  person  holding  any  ofiice  under  the  Unit-  quaUfied  to  be 
ed  States,  (post  officers  excepted)  nor  any  civil  officers  under 
this   State,  (Justices  of  the  Peace  and  Notaries  Public  ex- 
cepted) shall  be  Counsellors.     And  no  Counsellor  shall  be  wot  to  be  ap- 
appointed  to  any  office  during  the  time,  for  which  he  shall  P^»^  ^  *°y 
\iave  been  elected. 

ARTICLE    V  ,—Part  Third. 
secretary. 

Secretary  how 

Sec.  1.  The  Secretary  of  State  shall  be  chosen  an-  Jin;;^ofva. 
niially,  at  the  first  session  of  the  Legislature,  by  joint  bal-  J^^'^^gg, 
lot  of  the  Senators  and  Representatives  to  Convention.  Vol.  3,  p.  191 
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To  keep  re-  Sec.  2.  The  records  of  tlie  Stale  shall  be  kept  in  the  of- 
[OfliceatSeat  fice  of  the  Secretary,  who  may  appoint  his  deputies,  for 
Lawe^ch.  21^  whose  conduct  he  shall  be  accountable. 
To^attend  ihe^  ^^^'  ^*  ^^  ^^^^^  attend  the  Governor  and  Council,  Sen- 
Governor,  ate  and  House  of  Representatives,  in  person  or  by  his  depu- 
ties, as  thej^  shall  respectively  require. 
T©  preserve  Sec.  4.     He  shall  Carefully  keep  and  preserve  the  records 

gmxiuncnt  re-  ^f  gj|  ^^  ofRcial  acts  and  proceedings  of  the  Governor  and 

fiee^aws^^cli.  Council,  Senate  and  House  of  Representatives,  and,  when 
^,  Vol.  8,  p.  required,  lay  the  same  before  cither  branch  of  the  Legisla- 
ture, and  perform  such  other  duties  as  are  enjoined  by  this 
Constitution,  or  shall  be  required  by  law. 


ARTICLE    V  .—Part  Fourth. 

TREASURER. 

Jjl^^^^'Jjj*^       Sec  1.     The  Treasurer  shall  be  chosen  annually,   at  the 
eligible  for  five  firgt  sessiou  of  the  Legislature,  by  joint  ballot  of  the  Scna- 

years   in    wic-  .  .  . 

ceMiou.  tors,  and  Representatives  in  Convention,  but  shall  not  be  el- 

igible more  than  dve  years  successively. 
^Sllilk^^h^s       Sec.  2.     The  Treasiurer  shall,  before  entering  on  die  du- 
office  at  Seat  tics  of  liis  officc,  givc  bond  to  tlie  State  with  siu*eties,  to  the 
Laws,  ch.  212,  satisfaction  of  tlie  Legislature,  for  tlic  faitliful  discharge  of 

Vol,  8,  p.  42.]  I  .     ^       ,  °  ® 

lus  trust. 
Not  to  engage       Sec.  3.     The  Treasurer  shall  not,  during  his  continuance 

in  business  of     .        ^  .  ,       .  r         i 

trade,  &c.  in  oflice,  engage  in  any  business  ol  trade  or  commerce,  or  as 
a  broker,  nor  as  an  agent  or  factor  for  any  merchant  or  trader. 
f^o  money  to  .  Sec,  4.  No  money  shall  be  drawn  from  tlie  Treasury, 
by  H^^ni,  ^"^  ^y  warrant  from  the  Governor  and  Council,  and  in  con- 
^^'  sequence  of  appropriations  made  by  law  ;  and  a  regular  state- 

ment and  account  of  the  receipts  and  expenditures  of  all  pub- 
lic money,  shall  be  published  at  the  commencement  of  the 
annual  session  of  the  Legislature. 

ARTICLE    VI. 

JUDICIAL    POWER. 

Sec.  1.     The  Judicial  power  of  tliis  State  shall  be  vested 
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in  a  Supreme  Judicial  Court,  and  such  other  courts  as  the  Bvpreme  and 
Legislature  shall  from  time  to  time  establish. 

Sec.  2.     The  Justices  of  the  Supreme  Judicial  Court  compeiwa- 
shall,  at  stated  times,  receive  a  compensation,  which  shall  '*°"* 
"not  be  diminished  during  their  continuance  in  office,  but  they 
shall  receive  no  other  fee  or  reward. 

Sec.  3.     They  shall  be  obliged  to  give  their  opinion  upon  To  give  opm- 
important  questions  of  law,  and  upon  solemn  occasions^  when  {^ona^of  2iw^ 
required  by  the  Governor,    Council,  Senate  or   House  of  ^  Goverwir, 
Representatives. 

Sec  4.  All  Judicial  officers,  except  Justices  of  the  Tenure  of  Ju- 
Peace,  shall  hold  their  offices  during  good  behavior,  but  not  *^*"  ^  *^*"' 
beyond  the  age  of  seventy  )rears. 

Sec  5.     Justices  of  the  Peace  and  Notaries  Public,  shall  .    .       .  . 

'  Justices  of  the 

'  hold  their  offices  during  seven  years  if  they  so  long  behave  Peace  and  No- 
themselves  well,  at  the  expiration  of  which  term,  they  may 
be  re-appointed  or  others  appointed,  as  the  public  interest 
may  require. 

Sec  6.     The  Justices  of  the  Supreme  Judicial  Court  .    . 

*  Justices  of  So- 

shall  hold  no  office  under  the  United  States,  nor  any  State,  preme  Judicial 

/v  1  1  •      r«  I  r    T        •  Court   to    hold 

nor  any  otlier  office  under  this  State,  except  that  of  Justice  no  other  office, 
of  the  Peace. 

ARTICLE    VII. 

MILITARY. 

< 

Sec  1.     The  captains  and  subalterns  of  the  Militia  shall  officers   by 
be  elected  by  the  written  votes  of  the  members  of  their  re-  ^***^  elected, 
spective  companies.     The  field  officers  of  regiments  by  the 
written  votes  of  tiie  captains  and  subalterns  of  their  respec- 
tive regimenta.     The  Brigadier  Generals  in  like  manner,  by 
the  field  officers  of  tfiieir  respective  brigades. 

Sec  2.     The  Legislature  shall,  by  law,  direct  the  man-  j^^^jfy  ^i^j. 
ner  of  notifying  the  electors,  conducting  the  elections,  and  ®"'  ^^' 
making  the  returns  to  the  Governor  of  the  officers  elected  ;  [See  Laws, 
and,  if  the  electors  shall  neglect  or  refuse  to  make  such  elec-  Vol.  2.] 
tions,  after  being  duly  notified  according  to  law,  the  Governor 
shall  appoint  suitable  persons  to  fill  such  offices. 
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Major  Gener.      Sec.  3.     The  Major  Generals  shill  be  elected  hj  the 
Gciicrai,''&€?^  Senate  and  House  of  Representatives,  each  having  a  negative 
[Tenure  of  of.  ^^  ^®  Other.     The  Adjutant  General  and  Quarter-master 
Gwierai  ^»ee  ^^^^^^^  ^^^^  ^®  appointed  by  the  Governor  and  Council ; 
Laws,  ch.  424,  but  the  Adjutant  General  shaU  perform  the  duties  of  Quar- 
termaster General,  until  otherwise  directed  by  law.     The 
MajcNT  Generals  and  Brigadier  Generab,  and  the  command- 
J.  hag  officers  of  regiments  and  battalions  shall  appoint  their 

respective  staff-officers  (t)  ;  and  aU  military  officers  shall  be 
comnaissioned  by  the  Governor. 

Sec  4.     The  militia,  as  divided  into  divisions,  brigades, 
o/^Mimla.  regiments,  battalions  and   companies  pursuant   to   the.  laws 
now  in  force,  shall  remain  so  organized,  until  the  same  shall 
be  altered  by  the  Legislature. 
Persons  who        Sec.  5.     Pcrsons  of  the  denominations  of  Qudcers  and 
emptedfrom*'  Shakers,  Justices  of  the  Supreme  Judicial  Court  and  Minis- 
Military  duty,  ^jg  Qf  i^jjg  Gospel  may  be  exempted  from  military  duty,  but 
[See Laws, ch.  no  Other  pcrson  of  the  age  of  eighteen  and  imder  the  age  of 
iw,  §2,  Vol.  forty-five  years,  excepting  officers  of  the  MiUtia,  who  have 
been  honorably  discharged,  shall  be  so  exempted,  unless  he 
shall  pay  an  equivalent  to  be  fixed  by  law. 

ARTICLE    VIII. 

LITERATURE. 

UgMlatinje  to  ^  general  diffiision  of  the  advantages  of  education  being 

^®^*J^.*"P"  essential  to  the  preservation  of  the  rights  and  liberties  of  the 

pchoob.  people  ;  to  promote  this  important  object,  the  Legislature 

117,  Vol.  2.]  are  authorized,  and  it  shall  be  their  duty  to  require,  the  sev- 

{t)l.  Division  Inapectora,  Division  Quartermasten,  Brigade  Majors,  Brig- 
ade Qnartermastera,  and  Adjatants  and  Qaartermasteri  of  Regiments  and 
Battalions,  are  Staff  Officers.     2  GIf.  App.  482. 

2.  But  the  promotion,  resignatioB  or  remoTal  of  the  officer,  making  such  ap- 
pointments, does  not  operate  to  render  vacant  the  several  staffoffieas,  with  Uie 
.    power  of  appointiiig  to  which  he  was  vested.      Jb. 

8.  The  class  of  staff-officers  denominated  **  Aiii§,**  continue  in  office  dar- 
ing the  pleasure  of  the  persons  making  the  appointments.  And  the  tenure  of 
their  offices  is  determined  hy  the  promotion,  resignation  or  removal  of  such 
person.     lb.  and  Laws^  Ch,  164,  §  2,  Vol,  2. 
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eral  iovmB  to  voske^  suiuble  provision,  at  tbeir  own  expense,  May  endow 

for  the  support  and  maintenance  of  public  schools  ;  and  it  ^   ^^'  ^^^ 

shall  further  be  their  duty  to  encourage  and  suitably  endow, 

from  time  to  time,  as  the  circumstances  of  the  people  may 

authorize,  all  academies,  colleges  and  seminaries  of  learning 

within  the  State  :    Pnmdtd^  That  no  donation,  grant  or  en-  Proviso. 

dowment  shall  at  any  time  be  made  by  the  Legislature,  to 

any  Literary  Institution  now  established,  or  which  ma^here-  ^  • 

after  be  established,  unless,  at  the  time  of  making  such  enr 

dowment,  the  Legislature  of  the  State  shaO  have  the  right  to 

grant  any  further  powers  to,  alter,  limit  or  restrain  any  of 

the  powers  vested  in,  any  such  literary  institution,  as  shall 

be  judged  necessary  to  promote  the  best  interests  thereof. 

ARTICLE    IX. 

GENERAL    PROVISIONS. 

Sec  I.  Every  person  elected  or  appointed  to  either  of  ^^ 
the  places  or  offices  provided  in  this  Constitution,  and  every  ■cripdoiM. 
person  elected,  appointed,  or  conmiissioned  to  any  Judicial, 
Executive,  Military,  or  other  office  under  this  State,  shall,  be- 
fore he  enter  on  the  discharge  of  the  duties  of  his  place  (ii)  or 
office,  take  and  subscribe  the  following  oath  or  affirmation  : 
^^1  do  swear,  that  I  will  support  the  Constitution  of 

the  United  States  and  of  this  State,  so  long  as  I  shall  contin- 
ue a  citizen  thereof.     So  help  me  God." 

^^l  do  swear,  that  I  will  faithfully  discharge, 

to  the  best  of  my  abilities,  the  duties  incimibent  on  me  as 
according  to  the  Constitution  and  the  laws  of  the 
State.  So  help  me  God  :"  Provided^  That  an  affirmation 
in  the  above  forms  may  be  substituted,  when  the  person  shall 
be  conscientiously  scrupulous  of  taking  and  subscribing  an 
oath. 

The  oaths  or  affirmations  shall  be  taken  and  subscribed  „  ^      ^ 

Bcforo  wboni 

by  the  Governor  and  Counsellors  before  the  presiding  offi-  to  be  uken. 
cer  of  the  Senate,  in  the  presence  of  both  Houses  of  the 
Legislature,  and  by  the  Senators  and  Representatives  before 

(f«)  See  note  j  2,  Jirt,  III,  §  2,  p.  28,  ofthi*  CanitituHon. 


'^r 
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the  Goveraor  and  Council,  and  by  the  residue  of  said  officers 
before  such  persons  as  shall  be  prescribed  hy  the  Legisla- 
ture ;  and  vvhenever  the  Governor  or  any  Counsellor  shall 
not  be  able  to  attend  during  the  session  of  the  Legislature  to 
take  and  subscribe  said  oaths  or  affirmations,  such  oaths  or 
affirmations  may  be  taken  and  subscribed  in  the  recess  of  the 
Legislature   before  any   Justice   of    the  Supreme   Judicial 
Court  I     Provided^  that  the  Senators  and  Representatives, 
first  elected  under  this  Constitution,  shall  take  and  subscribe 
such  oaths  or  affimiations  before  the  President  of  the  Con- 
vention. 
Persons  dis-         Sec.  2.     No  person  holding  the  office  of  Justice  of  the 
roTmberaofthe  Supreme  Judicial  Court,  or  of  any  inferior  Court,  Attorney 
Legislature.      General,  County  Attorney,  Treasurer  of  tlie  State,  Adjutant 
General,  Judge  of  Probate,  Register  of  Probate,  Register  of 
Deeds,   Sheriffs  or  their  deputies.   Clerks  of  die  Judicial 
Courts,  shall  be  a  member  of  the  Legislature  ;  and  any  per- 
son holding  either  of  tlie  foregoing  offices,  elected  to,  and 
From  holding  accepting  a  seat  in  the  Congress  of  the  United  States,  shall 
office.   *"  °    thereby  vacate  said  office  ;  and  no  person  shall  be  capable 
of  holding  or  exercising,  at  the  same  time,  within  this  State, 
more  than  one  of  the  offices  before  mentioned. 

Sec.  3.     All  Commissions  shall  be  in  the  name  of  the 
State,  signed  by  the  Governor,  attested  by  the  Secretary  or 
his  deputy,  and  have  the  seal  of  the  State  thereto  affixed. 
Elections  on         Sec.  4.     And  in  case  the  elections,  required  by  this  Con- 
newiay  of  Jan-  stitutiou  ou  the  first  Wednesday  of  January  annually,  by  the 
a^urneJfrom  ^^^  Houscs  of  the  Legislature,  shall  not  be  completed  on 
day  to  day.       ^^^  ^^y^  ^  same  may  be  adjourned  from  day  to  day,  until 
completed.  In  the  following  order  :  the  vacancies  in  the  Sen- 
ate shall  first  be  filled  ;  the  Governor  shall  tlien  be  elected, 
if  there  be  no  choice  by  the  people  ;  and  afterwards  the  two 
Houses  shall  elect  the  Council. 
Every  civil  of-       Sec.  6.     Every  person  holding  any  civil  office  under  this 
t^ay^^hy^    State,  may  be  removed  by  impeachment,  for  misdemeanor 
impeachment    ip  office  ;  and  every  person  holding  any  office,  may  be  re- 

or  adciresB.  ^ 

moved  by  the  Governor  with  the  advice  of  the  Council,  on 
the  address  of  both  branches  of  the  Legislature.     But  before 


Commissions. 


'lift 
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such  address  shall  pass  either  House,  the  causes  of  removal 
shall  be  stated  and  entered  on  the  journal  of  the  House  in 
which  it  originated,  and  a  copy  thereof  served  on  the  person 
in  office,  that  he  may  be  admitted  to  a  bearing  in  his  defence. 

Sec  6.     The  tenure  of  all  offices,  which  are  not  or  shall  Tenure  of  of- 
not  be  otlierwise  (t*)  provided  for,  shall  be  during  the  pleas-  ^^^' 
ure  of  the  Governor  and  Council. 

Sec.  7.     While  the  public  expenses  shall  be  assessed  on  y  . 
polls  and  estates^  a  genei*al  valuation  shall  be  taken  at  least 
once  in  ten  years. 

Sec.  8.  All  taxes  upon  real  estate,  asseioed  by  authority  Real  estate  to 
of  this  State,  shall  be  apportioned  and  assessed  equally,  ac-  cording  to  its 
cording  to  the  just  value  thereof.  ^'^^' 

ARTICLE    X. 

schedule. 

Sec .  I .  The  first  Legislature  shall  meet  on  the  last  Wed- 
nesday in  May  next.  The  elections  on  the  second  Monday  f^^i^yu* 
in  September  annually  shall  not  commence  until  the  year  ^**"* 
one  thousand  eight  himdred  and  twenty-one,  and  in  the  mean 
time  the  election  for  Governor,  Senators  and  Representatives 
shall  be  on  the  first  Monday  in  April,  in  the  year  of  our  Lord 
one  tliousand  eight  bimdred  and  twenty,  and  at  this  election 
the  same  proceedings  shall  be  had  as  are  required  at  the  elec- 

.  1    1  /•       •      1  .     ^         .      .  ,  J    miT  Election!  for 

tions,  provided  for  m  this  Constitution  on  the  second  Mon-  i820. 
day  in  September  annually,  and  the  lists  of  the  votes  for  the 
Governor  and  Senators  shall  be  transmitted,  by  the  town 
and  plantation  clerks  respectively,  to  the  Secretary  of  State 
pro  tempore^  seventeen  days  at  least  before  die  last  Wednes- 
day in  May  next,  and  the  President  of  the  Co^etition  shall, 
in  presence  of  the  Secretary  of  State,  pro  tempore^  open  and 
examine  the  attested  copies  of  said  lists  so  returned  for  Sen- 
ators, and  shall  have  all  the  powers,  and  be  subject  to  all  the 
dutiesy  in  ascertaining,  notifying,  and  summoning  the  Sena- 
tors, who  appear  to  be  elected,  as  the  Governor  and  Coun- 
cil have,  and  are  subject  to,  by  this  Constitution  :  Provided^ 
he  shall  notify  said  Senators  fourteen  days  at  least  before  tlie 
last  Wednesday  in  May,  and  vacancies  shall  be  ascertained 

(«)  See  LawB,  eh.  257,  Vol.  8,  p.  87. 
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Senators  ap- 
portioned. 


And  represen- 
tatiyes. 


ff 


Yoik. 


Cumberland. 


Lincoln. 


Hancock. 


and  filled  in  the  manner  herein  provided  ;  and  the  Senators 
to  be  elected  on  the  said  first  Monday  of  April,  shall  be  ap- 
portioned as  follows  : 

The  County  of  York  shall  elect  tliree.   • 

The  County  of  Cumberland  shaU  elect  three. 

The  County  of  Lincoln  shall  elect  three. 

The  County  of  Hancock  shall  elect  two. 

The  County  of  Washington  shall  elect  one. 

The  Cofunty  of  Kennebec  shall  elect  three. 

The  County  of  Oxford  shall  elect  two. 

The  County  i)f  Somerset  shall  elect  two. 

The  County  of  Penobscot  shall  elect  one. 
And  the  members  of  the  House  of  Representatives  shall  be 
elected,  ascertained,  and  returned  in  the  same  manner  as 
herein  provided  at  elections  on  the  second  Monday  of  Sep- 
tember, and  the  first  House  of  Representatives  shall  consist 
of  the  following  number,  to  be  elected  as  follows  : 

COUNTY  OF  YORK. 

The  towns  of  York  and  Wells  may  each  elect  two  repre- 
sentatives ;  and  each  of  the  remaining  towns  may  elect  one. 

COUNTY  OF  CUMBERLAND. 

The  town  of  Portland  may  elect  three  representatives  ; 
North-Yarmouth,  two  ;  Brunswick,  two  ;  Gorham,  two  ; 
Preeport  and  Pownal,  two  ;  Raymond  and  Otisfield,  one  ; 
Bridgton,  Baldwin  and  Harrison,  one  ;  Poland  and  Danville, 
one  ;  and  each  remaining  town  one. 

COUNTY  OF  LINCOLN. 

The«towns  of  Georgetown  and  Phipsburg,  may  elect  one 
representative  ;  Lewiston  and  Wales,  one  ;  St.  George, 
Cushing  and  Friendship,  one  ;  Hope  and  Appleton  Ridge, 
one  ;  Jefferson,  Putnam  and  Patricktown  Plantation,  one  ; 
Alna  and  Whitefield,  one  ;  Montville,  Palermo  and  Mont- 
yille  plantation,  one  ;  Woolwich  and  Dresden,  one ;  and 
each  remaining  town  one. 

COUNTY  OF  HANCOCK. 

The  town  of  Bucksport  may  elect  one  representative  ; 
Deer  Island,  one  ;  Castine  and  Brooksville,  one  ;  Orland 
and  Penobscot,  one  ;  Mount  Desert  and  Eden,  one  ;  Vinal- 
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haven  and  Islesborough,  one  ;  Sedgwick  and  Bluehill,  one  ; 
Gouldsborough,  Sullivan  and  plantations  No.  8  and  9  north 
of  Sullivan,  one  ;  Surry,  Ellsworth,  Trenton  and  plantation 
of  Mariaville,  one ;  Lincolnville,  Searsmont  and  Belmont, 
one  ;  Belfast  and  Nortbport,  one  ;  Prospect  and  Swanville, 
one  ;  Frankfort  and  Monroe,  one  ;  Knox,  Brooks,  Jackson 
and  Thomdike,  one. 

COUNTY  OF  WASHINGTON.  Waahington. 

The  towns  of  Steuben,  Cherryfield  and  Harrington,  may 
elect  one  representative  ;  Addison,  Columbia  and  Jonesbo- 
rou^,  one  ;  Machias,  one  ;  Lubec,  Dennysville,  plantations 
No.  9,  No.  10,  No.  11,  No.  12,  one  ;  Eastport,  one  ;  Perry, 
Robinston,  Calais,  plantations  No.  3,  No.  6,  No.  7,  No.  15, 
and  No.  16,  one. 

COUNTY  OF  KENNEBEC.  Kennebec. 

The  towns  of  Belgrade  and  Dearborn  may  elect  one  rep- 
resentative ;  Chesterville,  Vienna  and  Rome,  one  ;  Wa}Tie 
and  Fayette,  one ;  Temple  and  Wilton,  one ;  Winslow  and 
China,  one ;  Fairfax  and  Freedom,  one  ;  Unity,  Joy  and 
Twenty-five-mile  pond  plantation,  one  ;  Harlem  and  Malta, 
one  ;  and  each  remaining  town  one. 

COUNTY  OF  OXFORD.  Oxford. 

The  towns  of  Dixfield,  Mexico,  Weld  and  Plantations  No. 
1  and  4,  may  elect  one  representative  ;  Jay  and  Hartford, 
one  ;  Livermore,  one  ;  Rumford,  East  Andover  and  Plan- 
tations Nos.  7  and  8,  one  ;  Turner,  one  ;  Woodstock,  Paris 
and  Greenwood,  one  ;  Hebron  and  Norway,  one ;  Gilead, 
Bethel,  Newry,  Albany  and  Howard's  Gore,  one  ;  Porter, 
Hiram  and  Browrifield,  one  ;  Waterford,  Sweden  and  Lov- 
ell,  one ;  Denmark,  Fryeburg  and  Fryeburg  addition,  one  ; 
Buckfield  and  Sumner,  one. 

COUNTY  OF  SOMERSET.  Somerset. 

The  town  of  Fairfield  may  elect  one  representative  ;  Nor- 
ridgewock  and  Bloomfield,  one  ;  Starks  and  Mercer,  one  ; 
Industry,  Strong  and  New-Vineyard,  one  ;  Avon,  Phillips, 
Freeman  and  Kmgfield,  one  ;  Anson,  New-Portland,  Emb- 
den  and  Plantation  No.  1,  one  ;  Canaan,  Warsaw,  Palmyra, 
St.  Albans  and  Corinna,  one  ;  Madison,  Solon,  Bbgham, 
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Moscow  and  NorUihill,  one ;  Cornville,  Athens,  Harmony^ 
Ripley,  and  Warrenstown,  one. 

PenoUcoi.  COUNTY  OF  PENOBSCOT. 

The  towns  of  Hampden  and  Newbiirg  may  elect  one  rep- 
resentative ;  Orrington,  Brewer,  and  Eddington  and  Plan- 
tations adjacent  on  the  east  side  of  Penobscot  river,  one  ; 
Bangor,  Orono  and  Sunkhaze  Plantation,  one  ;  Dixmont, 
Newport,  Carmel,  Hermon,  Stetson,  and  Plantation  No.  4, 
in  the  6tb  range,  one  ;  Levant,  Corinth,  Exeter,  New- 
Charlestown,  Blakesburg,  Plantation  No.  1  in  3d  range,  and 
Plantation  No.  1  in  4th  range,  one  ;  Dexter,  Garland,  Guil- 
ford, Sangerville,  and  Plantation  No.  3,  in  6th  range,  one  ; 
Atkinson,  Sebec,  Foxcroft,  Brownville,  Williamsburg,  Plan- 
tation No.    1,  in  7tli  range,  and  Plantation  No.  3,   in  7th 

range,  one. 

And  tlie  Secretary  of  State  pro  tempore  shall  have  the  some 

Powein  and  i     •         •  i'    •  i 

duties  of  Sco-  powers,  and  be  subject  to  the  same  duties,  m  relation  to  the 
protem.  in^  votes  for  Govemor,  as  the    Secretary  of  State  has,  and  is 
Ctwn  to  the   gubject  to,  by  this  Constitution  :  and  the  election  of  Gover- 
nor shall,  on  the  said  last  Wednesday  in  May,  be  determin- 
ed and  declared,  in  the  same  manner,  as  other  elections  of 
Govemor  are  by  this  Constitution  ;  and  in  case  of  vacancy 
in  said  ofBce,  the  President  of  the  Senate,   and   Speaker  of 
the  House  of  Representatives,  shall  exercise  tlie  office  as 
herein  otherwise  provided,  and  tlie  Counsellors,  Secretary 
and  Treasurer,  shall  also  be  elected  on  said  day,  and  have 
the  same  powers,  and  be  subject  to  the  same  duties,  as  is  pro- 
vided in  this  Constitution ;  and  in  case  of  the  death  or  other 
disqualification  of  the  President  of  tliis  Convention,  or  of  tlie 
Secretary  of  State  pro  tempore^  before  the  election  and  qual- 
ification of  the  Govemor  or  Secretary  of  State  under  this 
Constitution,  the  persons  to  be  designated  by  this  Conven- 
tion at  their  session  in  January  next,  shall  have  all  the  pow- 
ers and  perform  all  the  duties,   which  the  President  of  this 
Convention,  or  the  Secretary  pro  tempore^  to  be  by  them  ap- 
pointed, shall  have  and  perform. 
Duration  of         ^^^'  ^'     ^he  period  for  which  the   Govemor,  Senators 
Uiefiret Legis-  ^nd  Representatives,  Counsellors,   Secretary  and  Treasurer, 
first  elected  or  appointed,  are  to  serve  in  their  respective  of- 
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Sees  and  places,  shall  commence  on  tlie  kst  Wednesday  in 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty,  and  continue  until  the  first  Wednesday  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-two. 

Sec.  3.     AU  laws  now  in  force  in  this  State,  and  not  re-  Laws  now  in 
pugnant  to  this  Constitution,  shall  remain,  and  be  in  force,  i^rcpcakS! 
until  altered  or  repealed  by  the  Legislature,  or  shall  expire 
by  their  own  limitation. 

Sec.  4.  The  Legislature,  whenever  two  thirds  of  both  Constitution 
Houses  shall  deem  it  necessary,  may  propose  amendments  to  auwuded*^ 
this  Constitution  ;  and  when  any  amendments  shall  be  so 
agreed  upon,  a  resolution  shall  be  passed  and  sent  to  the  se- 
lectmen of  the  several  towns,  and  the  assessors  of  the  seve- 
ral plantations,  empowering  and  directing  them  to  notify  the 
inliabitants  of  their  respective  towns  and  plantations,  in  the 
manner  prescribed  by  law,  at  their  next  annual  meetings  in 
tlie  month  of  September,  to  give  in  their  votes  on  the  ques- 
tion, whether  such  amendment  shall  be  made  ;  and  if  it  shall 
appear  that  a  majority  of  the  inhabitants  voting  on  the  ques- 
tion are  in  favor  of  such  amendment,  it  shall  become  a  part 
of  this  Constitution. 

Sec  5.     AD  officers  provided  for  in  the  sixth  section  of  Persons  in  of- 
an  act  of  the  Commonwealth  of  Massachusetts,  passed  on  the  ^^ia*°,Jl"JJ* 
nineteenth  day  of  June,  in  the  year  of  our  Lord  one  thous-  offices, 
and  eight  hundred  and  nineteen,  entitled  ^'An  act  relating  to 
the  separation  of  the  District  of  Maine  from  Massachusetts 
Proper,  and  forming  the  same  into  a  separate  and  Independ- 
ent State,"  shall  continue  in  office  as  therein  provided  ;  and 
the  following  provisions  of  said  act  shall  be  a  part  of  this 
Constitution,  subject  however  to  be  modified  or  annulled  as 
there'in  is  prescribed,  and  not  otherwise,  to  wit : 

**StLC,  1.    Whereas  it  baa  been  represeated  to  this  Legislature,  tliat  a  majority  Port  of  a  Law 

o(  the  peopfe  of  the  Distriet  of  Maine  are  desirous  of  estaUisliing  a  separate  and  ^^  Massacbu- 

setts  inane  a 
Independent  Gowemineiit  within  said  District:  Therefore,  _p^  ^f  ^1^ 

^*BtU  enacted  by  ike  Senate  and  Houte  q/*  RepreeentaUnee  in  General  Constitution. 

Court  aetembled,  and  by  the  authoriiy  of  the  eame.  That  the  consent  of  this 

Commonwealth  be,  and  the  same  is  hereby  given,  that  the  District  of  Maine  may 

be  formed  and  erected  into  a  separate  and  Independent  State,  if  the  people  of  the 

said  District  shall  in  the  manner,  and  by  the  majatky  bereinaRer  mentioned,  ea- 

presi  their  oonaoot  and  agreement  thereto,  upon  the  following  terms  and  oondi- 


i 
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tKHia:  And,  pravkfad  tlw  CoagreaBof  the  Uaited  States  Aall  gnre  itoco—CBttbere- 
to,  before  the  fourth  day  of  March  next:  which  terms  and  conditions  are  as  fol- 
lows, vis. 

**Fir$i.    All  the  lands  and  bnildings  belonging  to  the  CommonweaHfa,  within 
Massachusetts  Proper,  shall  oontinae  to  belong  to  said  Conunonweahfa,  and  all  the 
lands  belonging  to  the  Common^*ealth,  within  the  District  of  Maine,  riuJl  beknig, 
the  one  half  thereof,  to  the  said  Commonwealth,  and  the  othor  half  diereof,  to  the 
Slate  to  be  formed  within  the  said  District,  to  bedivided  as  is  hereinafter  mention- 
rSee  ch.  IM,  ^ .  ^id  the  lands  within  the  said  District,  whidi  shall  belong  to  the  said  Com- 
<*  *  ch.^S22  '  DMNiwealth,  shall  be  free  from  taxation,  while  the  title  to  the  said  lands  remains  in 
ib.  p.   1G9,       the  Commonwealth ;  and  the  rights  of  the  Commonwealth  to  their  lands,  within 
**    ^^^^^*    said  District,  and  the  remedies  fiur  the  recovery  thereof,  AaSi  contiaoe  the  same, 
*  '^'        '^        within  the  propoaed  State,  and  in  the  Courts  theireof,  as  they  bow  are  within  the 
said  Commonwealth,  and  in  the  Courts  thereof ;    for  which  purposes,  and  for  the 
maintmance  of  its  rights,  and  recovery  of  its  lands,  the  said  Commonwealdi  shall 
be  entitled  to  all  odwr  proper  and  legal  remedies,  and  may  appear  in  the  Courts  €ii 
the  iMToposed  State  and  in  the  Courts  of  the  United  States,  holden  therein;  and  all 
rights  of  action  for,  or  entry  into  lands,  and  of  actions  upon  bonds,  for  the  breach 
of  the  performance  of  the  condition  of  settling  dnties,  so  called,  which  have  accru- 
ed* or  may  accrae,  shall  remain  in  this  Commonwealth,  to  be  enfcMxed,  commuted, 
released,  or  otherwise  dii^weed  of,  in  such  manner  as  this  Commonwealth  may  here- 
after, determine:  Propided  however.  That,  whatever  this  Commonwealth  may 
hereafter  receive  or  obtain  on  account  thereof  if  any  thing,  shall,  after  deducting 
all  reasonable  charges  relating  thereto,  be  divided,  one  third  part  thereof  to  the 
new  State,  and  two  third  parts  thereof  to  this  Commonwealth. 

**Setand.  All  the  arms  which  have  been  received  by  this  Commonwealth  from 
the  United  States,  under  the  law  of  Congress,  entitled,  **An  act  making  provision 
for  arming  and  equipping  the  whole  body  of  militia  of  the  United  States,  pass- 
ed April  the  twenty  third,  one  thousand  eight  hundred  and  eight,  shaU,  as  soon  as 
the  said  District  shall  become  a  separate  State,  be  divided  betweoi  the  two  States, 
in  proportion  to  the  returns  of  the  militia,  according  to  which,  the  said  arms  have 
been  received  from  the  United  States,  as  aforesaid. 

**  Third,  All  money,  stock,  or  other  proceeds,  hereafter  derived  from  the  Uni- 
ted States,  OB  acoount  of  the  claim  of  this  Commonweakb,  for  disbursementf  made, 
and  expenses  incurred,  for  the  defence  of  the  State,  during  the  late  war  with  Great 
Britain,  shall  be  received  by  this  ComuKMi wealth,  and  when  received,  shall  be  di- 
vided between  the  two  States,  in  the  proportioii  of  two  thirds  to  this  Common- 
wealth, and  one  third  to  the  new  State. 

**#bvrlA.  All  other  property,  of  every  description,  belonging  to  the  Common- 
wealth, dmU  be  holden  and  receivable  by  the  same,  as  a  ftmd  and  security,  for  aU 
debts,  annuities,  and  Indian  subsidies,  or  claims  due  by  said  Commonwealth ;  and 
within  two  years  after  the  said  District  shall  have  become  a  separate  State,  the 
Commissioners  to  be  appointed  as  hereinafter  provided,  if  the  said  States  cannot 
otherwise  agree,  shall  assign  a  just  portion  of  the  productive  property,  so  held  by 
said  Commonwealth  as  an  equivalent  and  indemnification  to  said  Commonwealth, 
for  an  such  dri>ts,  ammities,  or  Indian  sirixidies  or  claims,  which  may  dien  remain 
due,  or  unsatisfied:  and  aU  die  surplus  of  the  said  property,  so  hokieo,  as  aforesaid, 
shall  be  divided  between  the  said  Conmionwealth  and  the  said  District  of  Maine, 
ia  the  proportion  of  two  thirds  to  the  said  CommoBwealth,  and  one  third  to  the 
said  District— and  if,  in  the  jndguent  of  the  said  CommisBioners,  the  whole  of  said 
property,  so  held,  as  a  fond  and  security,  shall  not  be  suflicient  indemnification  for 
the  purpose,  the  said  District  shaU  be  liable  for  and  shall  pay  to  said  Common- 
wealth, one  third  of  the  deficiency. 
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**Ftftk,  Tlie  new  State  shall,  as  soon  as  the  necessary  arrangements  can  be 
for  that  porpoM,  assume  and  perform  all  the  duties  and  obligations  of  thu 
Commonwealth^  towards  the  Indians  within  said  District  of  Maine,  whether  the 
same  arise  from  treaties,  or  otherwise ;  and  for  this  piapose  shall  obtain  the  as- 
sent of  said  IndianSf  and  their  release  to  this  Commonwealth  of  claims  and  stipii- 
lacions  arising  onder  the  treaty  at  present  existing  between  the  said  Commonwealth 
and  said  Indmas;  and  as  an  indemnification  to  such  new  State,  therefor,  this  Com- 
monwealth, wben  SBch  arraagemenU  shall  be  completed,  and  the  said  duties  and 
obligations  assumed,  shall  pay  to  said  new  State,  the  value  of  thirty  thousand  dol- 
Isn,  in  manner  following,  vis:  The  said  Commissioners  thaU  set  off  by  metes  and 
homidsj  so  much  of  any  part  of  the  land,  within  the  said  District,  foiling  to  this 
Commonweallfa,  in  the  division  of  the  public  lands,  hereinafter  provided  for,  as  in 
their  estimadoa  shall  be  of  the  value  of  thirty  thousand  dollarsr  and  this  Commoo- 
vveaJth  shall,  thereupon,  assign  the  same  to  the  said  new  State,  or  in  lieu  thereof, 
mmy  paj  the  sum  of  thirty  thousand  dollars  at  its  election ;  which  election  of  the 
aaid  Commonwealth,  shall  be  made  within  one  year  from  the  time  that  notice  of 
the  doings  of  the  Commissioners,  on  this  subject,  shall  be  made  known  to  the  Gov- 
ernor and  Conncil;  and  if  not  made  within  that  time,  the  election  shall  be  with 
the  new  State. 

**8ixHL  Commissioiiers,  with  the  powers  and  for  the  purposes  mentioned  in 
this  aet,  shall  be  appointed  in  manner  following:  The  Executive  authority  of 
eafcfa  Stale  shall  appoint  two;  and  the  four  so  i^jpointed,  or  the  major  part  of  them, 
■ball  appoint  two  more;  hot  if  Uiey  cannot  agree  in  the  appointmem,  the  Exeea- 
tive  oC  each  State  riuU  appoint  one  in  addition;  not  however,  in  that  case,  to  be  a 
citiscB  of  its  own  Stale.  And  any  vacancy  happening  with  respect  to  the  Commis- 
sionerv,  shall  be  supplied  in  the  manner  provided  for  their  original  appointment; 
and,  in  addition  to  the  powers  herein  before  given  to  said  Commissioners,  they  shall 
have  foil  power  and  authority  to  divide  all  the  public  lands  within  the  District,  be- 
tween the  respective  States,  in  equal  shares,  or  moieties,  in  severalty,  having  regard 
to  quantity,  sitoation  and  quality;  they  shall  determine  what  lands  shall  be  survey- 
ed and  divided,  from  Ume  to  time,  the  expense  of  which  surveys,  and  of  the  Com- 
misBiooers,  shall  be  home  equally  by  the  two  States.  They  shall  keep  foir  records 
ni  their  doings,  and  of  the  surveys  made  by  their  direetion,  copies  of  which  re- 
eords,  authenticated  by  them,  limll  be  deposited  from  time  to  time,  in  the  archives 
of  the  respective  Stales;  transcripts  of  whidi,  properly  certified,  may  be  admitted 
in  evidence,  in  all  questions  touching  the  subject  to  which  they  velate.  The  Exec- 
utive authority  of  each  State  may  revoke  the  power  of  either  or  both  its  Comnus- 
siooers ;  having,  however,  first  appointed  a  substitute,  <Hr  substitutes,  and  may  fill 
any  vacancy  happening  with  respect  to  its  own  Coaunissioners;  four  of  said  Com- 
misrioners  shall  ooostitnle  a  c^rum,  for  the  transaction  of  business;  their  decision 
shall  be  final,  upon  idl  subjects  within  their  cognisance.  In  case  said  commission 
shall  expire,  the  same  not  having  been  completed,  and  either  State  shall  request  the 
renewal  or  filling  up  of  the  same,  it  shall  be  renewed  or  filled  up  in  the  same  man- 
ner, as  is  herein  provided  for  filling  the  same,  in  the  first  instance,  and  with  the 
like  power* ;  and  if  either  State  shall,  after  six  months'  notice,  neglect  or  refose  to 
appoint  its  Conmnauonem,  die  otha^  may  fill  up  the  whole  commission. 

•*8€9mik  (v).    An  graafti  of  land,  firanchises,  imnmnitiea,  corporate  or  other 


(«.)!.  AgnuabyMMeehoietis,^  Isndt  In  thii  State,  previous  to  the  Mpanitian.it  lmpca«h- 
ablefftr  farad,  in  ^  Courts  (^  this  Stale  ;notw&lhMaading  the  fcncml  laagosfs  of  eanlitian 
7,  ia  the  Actor  Sepantisn.    L^piih  «.  mtUf  6  Clf,  iTff. 

S.  Wkethcr  the  "paM**  See.  immSfW!*  ki  the  sevealh  eoadition  csn  be  extended  beyond 
iheiBBHdkte  acts  of  the  Legistatme,  so  mto  iaelude  lands  eonveied  by  the  deeds  of  the 

ft. 
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righto,  and  all  contracts  for,  or  grants  of  bund  not  yet  located  which  liave  hc^n  or 
may  be  made  by  tlie  said  Commonwealth,  before  the  separation  of  said  District 
shaH  take  pbce,  and  haTing  or  to  have  effect  within  the  said  District,  shall  continue 
in  full  force,  after  tbersaid  District  shall  become  a  separate  State.  But  the  grant 
which  has  been  made  to  the  President  and  Trostoes  of  Bowdoin  Collie,  out  of  the 
tax  laid  upon  the  Banks  within  this  Commonwealth,  shall  be  diarged  upon  the  tax 
upon  die  Banks  within  the  said  District  of  Maine,  and  paid  according  to  tlie  terms 
of  said  grant;  and  the  President  and  Trastees,  and  the  Overseers  of  said  College, 
shall  have,  hold  and  enjoy  their  powers  and  privileges  in  all  respects ;  so  that  the 
same  shall  not  be  subject  to  be  altered,  limited,  annulled  or  restrained,  except  fay 
judicial  process,  according  to  the  principles  of  law ;  and  in  all  grants  hereafter  to 
be  made  by  either  State,  of  unlocated  land  within  the  said  District,  the  same  reser- 
vations shall  be  mitde  for  the  benefit  of  Sehools,  and  of  the  Ministry,  as  have  here- 
tofore been  usual,  in  grants  made  by  this  Commonwealth.  And  all  lands  hereto- 
fore granted  by  this  Commonwealth,  to  any  religious,  literary,  or  eleemosynary  cor- 
poration or  society,  shall  be  fi'ee  ft^m  taxation,  while  the  same  continues  to  be 
owned  by  such  corporation,  or  society. 

**  Eighth.  No  l&ws  iriiall  be  passed  in  the  proposed  State,  with  regard  to  taxes, 
actions,  or  remedies  at  law,  or  bars,  or  limitations  thereof,  or  otherwise  making 
any  distincuon  between  the  lands  and  rights  of  property  of  proprietors  not  resident 
in,  or  not  citiieos  of  the  proposed  State,  and  the  lands  and  rights  of  property  of  the 
eitisensof  said  proposed  State,  resident  therein;  and  the  rights  and  liabilities  of 
•U  persons,  shall,  after  the  said  separation,  continue  the  same  as  if  the  said  District 
was  still  a  part  of  diis  Commonwealth,  in  all  suits  peading,  or  judgments  (to)  re- 
maining wniM»i«rfwl  on  the  fifteenth  day  of  March  next,  where  the  suits  have  been 
commenced  in  Massachusetts  Proper,  and  process  has  been  served  within  the  Dis- 
trict of  Maine ;  or  commenced  in  the  District  of  Maine,  and  (uxwess  has  been  serv- 
ed in  Massacfattsetts  Propor,  either  by  taking  bail,  making  attachmoDtSy  arresting 
and  detaining  persons,  or  otherwise,  where  execution  remains  to  be  done ;  and  in 
such  suits,  the  Courts  within  Massachusetts  Propw,  and  within  the  proposed  State, 
shall  continue  to  have  the  same  jurisdiction  as  if  the  said  District  had  still  remained 
a  part  of  the  Commonwealth.  And  this  Commonwealth  shall  have  the  same  reme- 
dies within  the  proposed  State,  as  it  now  has,  for  the  coUeclion  of  all  taxes,  bonds, 
or  d^ts,  which  may  be  assessed,  due,  made,  or  oontractsd,  by,  to,  or  with  the  Com- 
monwealth, on  or  before  the  said  fifteenth  day  of  March,  within  the  said  District  of 
Maine ;  and  all  officers  within  Massachusetts  Proper  and  the  District  of  Maine  shall 
ooodnct  themselves  accordingly. 

*'Ninih.  These  terms  and  conditions,  as  here  set  forth,  when  the  said  District 
shaU  become  a  separate  and  Indiependent  State,  shall,  ^o  facto  be  incorporated 
into,  and  become  and  be  a  part  of  any  Consdtuti<m,  provisional  or  other,  under 
which  the  Govenunent  of  the  said  proposed  State,  shall,  at  any  time  hereafter,  be 
administered;  subject  however,  to  be  modified,  or  anntdled  by  the  agreement  of  the 
Legishtnre  of  both  the  said  States;  but  by  no  other  power  or  body  whatsoever." 

Constitution         Sec.  6.     This  Constitution  shall  be  enrolled  on  parch- 
^^SSS^  ment,  deposited  in  the  Secretary's  Office,   and  be  the  su- 
preme law  of  the  State,  and  printed  copies  thereof  shall  be 
prefixed  to  the  books  containmg  the  laws  of  this  State. 
Ihne  in  ConvenH<mj  October  29, 1819. 

Attt$t,  ROBERT  C.  VOSE,  Secretary. 


(w.)  See  notes  f  •  f  34,  eh,  89,  ^thU  vlutne. 
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respectively,  two  days  at  least  before  he  or  tliey  shall  be  tri- 
ed for  the  same :  and  that  all  persons  so  accused  and  indicted 
for  any  treason,  as  aforesaid,  or  for  misprision  of  treason, 
shall  have  the  like  process  of  the  court  where  they  shall  be 
tried,  to  compel  their  witnesses  to  appear  for  them  at  any 
such  trial  or  trials,  as  is  usually  granted  to  compel  witness 
to  appear  against  them. 

Sect.  7.     Be  it  further  enacted^  That  no  person  or  per-  f^^  pewoM  to 
sons  whatsoever  shall  be  indicted,  tried  or  prosecuted  for  any  ^r\hiw^  *^" 
treason,  or  for  misprision  of  treason,  that  shall  be  committed  "f*^  following 
or  done  in  violation  of  this  Act,  unless  the  indictment  for  the 
same  be  found  within  three  years  next  after  the  treason  done 
or  conmiitted.     [Approved  March  19,  1821.] 


Chapter  8.*  ^^53^ 

AN  ACTproviilJng  for  Uie  punishmeDtof  the  crimes  of  Murder,  Manslaughter,  felo- 
DMoun  Maiwa  and  Assoultii,  and  Duelling,  and  for  the  preTcntion  tliereof. 

Sect.  1.     He  it  enacted  by  the  Senate  and  House  of  p^\s^aaent  of 
Representatives,  in  Legislature  assembled,  (a)  That  if  any  per-  ?»"«^er  or  bc- 

*  'O  '\/  J  r  ing  accessary 

son  shall  commit  the  crime  of  wilful  murder,  or  shall  be  present,  thereto  before 

•       ,  ,  the  foct. 

Sliding  and  abetting,  in  the  commission  of  such  crime,  or  not 
being  present,  shall  have  been  accessary  thereto  before  the  March  15, 
fact,  by  counselling,  hiring,  or  otherwise  procuring  the  same  ^^^'  ^  ^'^ 
to  be  done,  every  such  offender,  who  in  the  Supreme  Judicial 
Court,  shall  be  duly  convicted  of  either  of  the  felonies  and 
ofiences  aforesaid,  shall  suffer   tlie   punishment  of  death. 
And  the  Justices  of  the  said  Court,  before  whom  tlie  convic-  court  may  or- 
tion  shall  be  in  cases  of  murder  conmiitted  in  a  duel  shall,  conTirt**to  be 
aaid  in  otiicr  cases  may,  at  their  discretion,  further  sentence  *^*«»cc^* 
and  order  the  body  of  such  convict  to  be  dissected  and  anat- 
omized.    And  in  case  of  further  sentence,  it  shall  bo  the 

(a)  1.  If  one  coniuel  aoother  to  commit  suicide,  and  the  other,  by  reason  of 
snch  advice,  kills  hicnself,  the  adfiser  is  gailty  of  njurder  as  principal.  Com, 
vs.  BovDCfiy  13  Mass,  356. 

2.  Accessaries  to  felonies  are  mude  triable  before  or  after  conviction  of  the 
principtJ,  by  Cb.  504,  Vol.  8,  p.  852. 
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Cn.   1.     years,  at  the  discretion  of  the  Court  before  whom  he  shall 
^■■^"^'*^^     be  convicted. 
Crime  aud  Sect.  3.     Be  it  further  enacted,  That  any  person  who 

misprision  of  shall  kiiow  of  any  Treason  to  be  committed  (and  is  no  party 
Treason.  ^j.  conscntcr  to  it)   and  shall  not,  witliin  a  reasonable  time, 

[lb.  §  6.]  give  information  thereof,  upon  oatli,  to  one  of  the  Justices  of 
the  Supreme  Judicial  Court,  or  some  Justice  of  the  Peace 
within  this  State,  to  the  end  the  offender  or  offenders  therein 
may  be  apprehended  and  be  amenable  to  Justice,  shall  be  ta- 
ken and  deemed  to  be  guilty  of  misprision  of  treason  or  con- 
cealment of  treason. 

Sect.  4.     Be  it  further  enacted ,  That  all  and  every  per- 
son and  persons  whatsoever,  tliat  shall  be  accused  and  indict- 
[•*2]       ed  for  treason,*  or  for  misprision  of  treason,  shall  have  a  true 
^non  indict-  copy  of  the  whole  indictment  delivered  unto  them,  or  any  of 
^  eopyof  indict,  them,  two  full  days  at  least,  before  he  or  they  shall  be  ar- 
Kfarcarraign-  raigncd  for  the  same,  whereby  to  enable  &em,  and  any  of 
"**"'•  them,  respectively,  to  advise  witli,   counsel  thereupon,  to 

rib.  §  10.]       plead  and  make  their  defence,  and  in  case  any  person  or  per- 
sons, so  accused  and  indicted,  shall  desire  counsel,  the  Court 
before  whom  such  person  or  persons  shall  be  tried,  or  some 
Judge  of  that  Court,  shall,  and  is  hereby  authorized  and  re- 
Cotuttel  to  be  quired,  immediately  upon  his  or  tlieir  request,  to  assign  to 
such  person  or  persons,  such  and  so  many  counsel  not  ex- 
ceeding two,  as  the  person  or  persons  shall  desire  to  whom 
such  counsel  shall  have  free  access  at  all  seasonable  hours. 
Oatlw  of  two       Sect.  6.     Be  U  further  enacted.  That  no  person  or  per- 
om^hicaw  ^^^^  whatsoever  shall  be  indicted,  tried  or  convicted  of  mis- 
of  Tre*^"*****  prision  of  treason,  but  by  and  upon  the  oaths  and  testimony 
unlaw,  &C.       of  two  lawful  witnesses,  eitlier  both  of  them  to  the  same  overt 
£n>.  §  11.]       act,  or  one  of  them  to  one,  and  the  other  of  them  to  another 
overt  act  of  the  same  species  of  treason,  unless  the  party  in- 
dicted and  arraigned,  or  tried,  shall  willingly  without  violence, 
in  open  Court  confess  the  same. 
p^i^^  Sect.  6.     Be  it  further  enacted.  That  all  and  every  per- 

ItftTtt  oQ|^  of  son  and  persons  who  shall  be  accused,  indicted  and  tried  for 
two  days  be>  tTcason,  as  aforesaid,  or  for  misprision  of  treason,  shall  have 
^^Xiiy"*^  copies  of  the  panel  of  the  Jurors  who  are  to  try  them,  deliv- 
processforwU-  ^^^^  ^^^^  ^j^g^^  ^^^  cvcry  of  tliem  so  accused  and  indicted 
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respectively,  two  days  at  least  before  he  or  tliey  shall  be  tri- 
ed for  the  same :  and  that  all  persons  80  iM^cused  and  indicted 
for  any  treason,  as  aforesaid,  or  for  misprision  of  treason, 
shall  have  the  like  process  of  the  court  where  they  shall  be 
tried,  to  compel  their  witnesses  to  appear  for  them  at  any 
such  trial  or  trials,  as  is  usually  granted  to  compel  witness 
to  appear  against  them. 

Sect.  7.     Be  it  further  enacted^  That  no  person  or  per-  ff^  penom  to 
sons  whatsoever  shall  be  indicted,  tried  or  prosecuted  for  any  ^r'thJw^  *^ 
treason,  or  for  misprision  of  treason,  that  shall  be  committed  '^^^  following 
or  done  in  violation  of  this  Act,  unless  the  indictment  for  the 
same  be  found  within  three  years  next  after  the  treason  done 
or  conmiitted.     [Approved  March  19,  1821.] 


Chapter  8.*  ^^^^^ 

AN  ACT  providing  for  the  puoidiment  of  the  crimes  of  Murder,  Manslaughter,  felo- 
nious Maims  and  Assaults,  and  Duelling,  and  fur  the  preTcntion  thereof. 

Sect.  1.     He  it  enacted  by  the  SencUe  and  House  of  p„nishment  of 
Representatives,  in  Legislature  assembled,  (a)  That  if  any  per-  p""^®"^  <>'  bc- 

*  ..  '\/  •'»  mg  accessary 

son  shall  commit  the  crime  of  wilful  murder,  or  shall  be  present,  thereto  before 

•  .     .  .  the  feet. 

Sliding  and  abetting,  in  the  commission  of  such  crime,  or  not 
being  present,  shall  have  been  accessary  thereto  before  the  Mar^  15,* 
fact,  by  counselling,  hiring,  or  otherwise  procuring  the  same  ^^^'  ^  ^'^ 
to  be  done,  every  such  offender,  who  in  the  Supreme  Judicial 
Court,  shall  be  duly  convicted  of  either  of  the  felonies  and 
oficnces  aforesaid,  shall  suffer  the   punishment  of  death. 
And  the  Justices  of  the  said  Court,  before  whom  the  convic-  court  may  or- 
lion  shall  be  in  cases  of  murder  committed  in  a  duel  shall,  convirt^lo  bo 
and  in  otlier  cases  may,  at  their  discretion,  further  sentence  di««c^- 
and  order  the  body  of  such  convict  to  be  dissected  and  anat- 
omized.    And  in  case  of  further  sentence,  it  shall  be  the 

(a)  1.  If  one  counsel  another  to  commit  suicide,  and  the  other,  by  reason  of 
such  advice,  kills  hiaiself,  the  adviser  is  guilty  of  lunrder  as  principal.  Com. 
vs.  BovDCfiy  13  Mass.  356. 

2.  Accessaries  to  felonies  are  mude  triable  before  or  after  conviction  of  the 
principal,  by  Ch.  504,  Vol.  8,  p.  852. 
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Ch.  2.  duty  of  the  sheriff  to  deliver  the  body  of  the  convict,  being 
fKv^lT^^  dead,  to  a  professor  of  anatomy  and  surgery  in  some  public 
deliver  dM  College  or  seminary,  when  it  shall  be  required  in  his  behalf, 
purpose.  aiid  otherwise  to  any  surgeon  or  surgeons,  who  shall  be  at- 

tending at  the  place  of  execution,  to  receive  the  body,  and 
will  engage  for  the  dissection  and  anatomizing  thereof. 

Sect.  2.     Rt  it  further  enacted^  That  if  any  person,  after 
Punishment  of  a  wilful  murder  done  and  conmiitted  as  aforesaid,  shall  be 

accessaries  af-  ^i_        ^       i.     i  •      i  •    •         t_     i.      • 

ter  the  (act.      accessary  thereto,  by  knowmgly  receivmg,  hart)onng,  com- 
[Ib.  §  2.1        forting,  concealing,  maintaining,  or  otherwise  unlawfully  as- 
sisting any  principal  offender,  or  accessary  therein  before  the 
fact ;  every  such  accessary  after  the  fact,  who  shall  be  there- 
of duly  convicted  in  the  Supreme  Judicial  Court,  shall  be 
[t Solitary  im-  punished  by  solitary  imprisonmentf  for  such  term,  not  ex- 
boiished;  See  cccding  six  months,  and  by  confinement  afterwards  to  hard 
§  sTvol.  8,  p!  Jabof)  for  such  term,  not  exceeding  ten  years,  as  tlie  Justices 
^^•1  of  the  said  Court,  before  whom  the  conviction  may  be,  shall 

sentence  and  order,  according  to  the  nature  and  aggravation 
of  the  offence. 
[•54]  Sect.*  3.     Be  it  further  enacted  y  That  if  any  person  shall 

Punishment  of  ^0™™^^  ^^^  Crime  of  manslaughter,  and  shall  be  thereof  duly 
manslaughter,    convicted,  every  such  offender  shall  be  punished  by  solitary 
[t  See  §  2.]     imprisonment,!  for  such  term  not  exceeding  six  montlis,  and 
[ft.  §  8.]        jjy.  confinement  afterwards  to  hard  labor,  for  such  term  not 
exceeding  ten  years,  as  the  Court  before  whom  the  convic- 
tion may  be,  shall  sentence  and  order  ;  or  by  fine  not  ex- 
ceeding one  tliousand  dollars,  and  imprisonment  in  tlie  com- 
mion  gaol,  for  a  term  not  exceeding  three  years,  at  the  dis- 
cretion of  the  Court,  before  whom  the  conviction  may  be. 
rimhkariT  Sect.  4.     Beit  further  enacted  j  That  if  any  person,  with 

5j^3??JJJ^  set  pinrpose  and  aforethought  malice,  or  intention  to  maim  or 
"*    .  disfigure,  shall  unlawfully  cut  (b)  out  or  disable  the  tongue, 

[lb.  §  4.]  put  out  an  eye,  cut  off  an  ear,  slit  the  nose,  or  cut  off  the 
nose  or  lip,  or  cut  off  or  disable  a  limb,  or  member  of  any 
person,  every  such  offender,  and  every  person  privy  to  the 
intent  aforesaid,  who  shall  be  present,  aiding  ahd  abetting  in 

(6)  The  breaking  and  entering  a  dwelling  house,  with  intent  to  cat  off  an 
ear  of  an  inhabitant,  is  not  felony.       Com.  v$,  J^Tewell,  et  aL  7  Mcus.  245. 
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the  commission  of  such  offence,  or  not  being  present,  shall     Ch.  2. 
have  counselled,  hired  or  procured  the  same  to  be  done,  upon     v^'>^^^^ 
due  conviction  thereof  in  the  Supreme  Judicial  Court,  shall    . 
be  punished  by  solitary  imprisonment!  for  such  term,  not  ex-  tt  See  §  2.] 
ceeding  one  year,  and  by  confinement  to  hard  labour,  or  by 
imprisonment  in  the  common  gaol  for  such  term,  not  exceed- 
ing ten  years,  commencing  from  the  expiration  of  such  soli- 
tary imprisonment,  as  the  Justices  of  tlie  said  Court  before 
whom  the  conviction  may  be,  shall  sentence  and  order,  ac- 
cording to  the  natiu-e  and  aggravation  of  the  offence. 

Sect.  5;  Beit  further  enacted  j  Thatif  any  person  being  puniahmeBtfor 
armed  with  a  dangerous  weapon,  and  with  intent  to  commit  J|J|^o^^"" 
murder,  shall  assault  another,  every  such  offender,  and  ev-  ^^  **»°8  •«- 

.    .  .  ceaaary. 

ery  person  present  aiding  and  abetting,  or  who  shall  be  ac- 
cessary before  the  fact,  to  the  commission  of  the  offence 
aforesaid,  by  counselling,  hiring,  or  procuring  the  same  to  be 
done  and  committed,  and  who  shall  be  thereof  duly  convict- 
ed, shall  be  punished  by  solitary  imprisonmentf  for  such  [f  See  §  2.] 
term,  not  exceeding  one  year,  and  by  confinement  after- 
wards to  hard  labour,  for  such  term,  not  exceeding  twenty 
years,  as  tlie  Court  before  whom  the  conviction  may  be, 
shall  sentence  and  order. 

Sect.*  6.     Be  it  further  enacted  ^  That  if  any  person  with       [♦ssi 
a  dangerous  weapon,  and  widi  an  intention  to  maim  or  disfig-  Punishment 
ure  in  any  of  the  modes,  mentioned  in  tlie  fourth  secUon  of  fl^ot^!?, 
this  act,  shall  assault  (c)  another  ;  or  shall  be  present,  aiding  ^^'  ^^  ^*°« 
or  abetting  therein,  or  not  being  present,  shall  have  counselled, 
hired  or  procured  the  same  to  be  done,  every  such  offender,  March  15, 
who  shall  be  thereof  duly  convicted,  in  the  Supreme  Judicial        '  ^ 
Court,  shall  be  deemed  a  felonious  (d)  assaulter,  and  shall 
be  punished  by  solitary  imprisonment,!  for  such  term,  not  [fSwiJlJ^ 
exceeding  six  months,  and  by  confinement  afterwards  to  hard  v 

(c)  Wben  an  mdictmeHt  and  a  civil  action  are  pending  at  the  same  tioae 
for  the  same  asaanlt  and  battery,  the  court  will  not  stay  proceedings  on  the 
indictmeot,  if  the  party  injured  is  not  to  be  used  as  a  witness  for  tho  govern- 
mcnL     Cam,  vs.  Elliot,  et  «1U.  2  Man.  372. 

(</)  The  word  "felonious"  19  descriptive  of  the  temper,  disposition  and 
character  of  the  offender,  and  not  of  the  legal  nature  of  tho  offence.  Com. 
V9.  JVewell,  et  ah  7  Mcus.  249. 
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Ch.  2.      labor,  or  by  imprisonment  in  the  common  gaol,  for  such 
^-^^^''^^^     term,   not  exceeding  four  years,  as  the  Justices  of  the  said 
Court,  before  whom  the  conviction  may  be,  shall  sentence 
and  order,  according  to  the  nature  and  aggravation  of  the 
offence. 
Punisiiment  Sect.  7.     Bt  it  further  tnocttd^  That  if  any  person  shall 

giving  a  dial-  Voluntarily  engage  in  a  duel,  with  rapier,  or  small  sword,  back 
a«"^TO«>nd^^o?  sword,  pistol,  or  other  dangerous  weapon,  to  the  hazard  of 
abettor.  jjf^^  when  no  homicide  shall  ensue  thereon  ;  and  if  any  per- 

M*^*  \^^'    ^^"  shall,  by  word,  message,  or  in  any  other  manner,  chal- 
1805,  §  6.]       lenge  another  to  6ght  in  a  duel,  as  aforesaid,  when  no  duel 
shall  be  fought  thereon,  every  such  offender,  and  every  per- 
son, who  shall  be  knowingly  a  second,  agent  or  abettor  in  such 
duel  or  challenge,  upon  due  conviction  of  either  of  the  said 
[tSccnote(cO  ojSenccs  in  the  Supreme  Judicial  Court,  shall  be  punished  as 
^rew  ing     ^  feloniousf  assaulter  ;   and  for  his  further  punishment,  shall 
Conviction,^^   be  disqualified  from  holding,  and  incapable  of  any  office  or 


from  holdinff    placc  of  honor,  profit  or  trust  under  this  State,  during  the 

any  office   for  /.  /»  »     r  i_  •   ^' 

20  years.  term  of  twenty  years  trom  and  after  such  conviction. 

Sect.  8.     Beit  further  enacted^  That  if  any  person  shall 
Punishment      acccp^  ^  challenge  to  a  duel,  and  shall  consent  to  fight  tlierein 
f"*"  J^P*">K*  as  aforesaid,  when  no  duel  shall  thereupon  ensue,  every  such 
offender,  and  every  person  who  shall  knowingly  be  a  second, 
agent  or  abettor  in  such  acceptance  of  a  challenge,  upon  due 
conviction  thereof  in  the  Supreme  Judicial  Court,  shall  be 
punished  by  imprisonment  in  the  common  gaol,  not  exceed- 
ing one  year,  and  shall  be  disqualified  from  holding,  and  in- 
Bh^rdiJlJLlify  capable  of  any  ofiice  or  place  of  honour,  profit  or  trust  under 
offi«r*for^five  ^^^  State,  during  the  term  of  five  years  from  and  after  such 
y«»"-  conviction. 

\*W\  Sect.*  9.     Be  it  further  enacted^  That  if  any  woman 

Pmiiflfament      ^^'  conceal  her  pregnancy,  and  shall  willingly  be  delivered 
for  conc^iing  in  secret  by  herself,  of  any  issue  of  her  body,  male  or  female 

pregnancy,  or  ,111 

dehveiy  of  a  which  shall   by  law,  be  a  bastard,  every  such  woman  so 

offending,  shall  pay  a  fine  not  exceeding  the  sum  of  one  hun- 

F?b^,^W6,  d^ed  dollars,  to  the  use  of  the  State  ;  to  be  recovered  by  in- 

^  ^'^  formation  or  indictment  in  any  Court  proper  to  try  the  said 

offence,  or  imprisoned,  not  exceeding  three  months,  at  the 

discretion  of  tlie  Court. 
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Sect.   10.     JSei^/tir^Acrenocierf,  That  if  any  woman  shall     Cii.  3. 
endeavor  privately,  either  by  herself,  or  the  procurement  of     ^-•'"v-^-^ 
others,  to  conceal  the  death  of  any  such  issue  of  her  body,  for  endeavour- 
which,  if  it  were  bom  alive,  would  by  law  be  a  bastard,  so  Ihf  douh"*^ 
that  it  may  not  come  to  light,  whether  it  were  bom  alive  or.  "»*^**  *^*****^- 
not,  or  whether  it  was  murdered,  or  not,  in  every  such  case,  ^^-  §  ^1 
the  mother,  so  offending,  shall  be  punished  by  solitary  im- 
prisonmentf  for  a  term  not  exceeding  three  months,  and  con-  [t  Sec  §  2.j 
finement  to  hard  labour,  for  a  term  not  exceeding  five  years, 
at  the  discretion  of  the  Court. 

Sect.   11,     J?c  i7/tir(fcer  cnac/c(^,  That  if  the  Grand  Jury  . 

•^  '  •'A  woman  in- 

shall,  in  the  same  indictment,  charge  any  woman  with  the  4**^^/^'  "J*^* 

.,-  *  .    r  .  .        der  of  such 

wilful  murder  of  her  infant  bastard  child,  as  well  as  with  chiid,&c.  what 
either  or  both  the  ojSences  aforesaid,  and  it  appear  to  the  vhaiibehad. 
Jury  of  trials  that  she  is  guilty  of  the  murder  charged,  she  ^n,.  §  8.] 
shall  be  thereupon  convicted  of  murder  and  suffer  the  pains 
of  death  as  in  case  of  murder  ;  but  if  it  doth  not  appear  to 
the  same  Jury  that  she  is  guilty  of  the  murder  charged  in 
the  indictment,  but  only  of  either  or  both  tlie  offences  afore- 
said, then  the  same  Jury  may  acquit  her   of  the  charge  of 
murder,  and  find  her  guilty  of  the  aforesaid  offences  or  eith- 
er of  them,  as  the  case  may  be.     [Approved  Febmary  28, 
1821.] 


Chapter  3. 

AN  ACT  providing  for  the  piiniflhment  of  Rape,  and  for  the  prevention  thereof. 

Sect.   1.     JdE  it  enacted  by  the  Senate  and  House  of  [Mass.  Stai. 
Representatives^  in  Legislature  assembledy  4rc.  I806f§  i!i 

tSec.  1.  repealed  by  ch.  490,  §  5,  Vol.  3.  p.  278,  which  is  subetitiited. 
It  provided  for  the  pmushment  of  rape,  and  of  accessaries  thereto  htfore  the 
fact,  by  death.] 

Sect.  *  2.     Be  it  further  enacted.  That  if  any  person,  af-       ^^^.yj 
ter  any  rape  conmiitted  as  aforesaid,  shall  knowingly  harbom-,  p^^j^jj^j^j^ 
conceal,  maintain  or  assist  any  principal  offender  therein,  or  of  accessaries 
any  accessary  thereto,  before  the  fact,  and  shaD  be  thereof  *^  "^ 
duly  convicted  in  the  Supreme  Judicial  Court,  every  such  ^^'  ^  ^'^ 
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Ch.  3.     accessary  after  the  fact,  shall  be  punished  by  solitary  con- 

^-^7""*^     finement,t  for  such  term,  not  exceeding  three  months,  and  by 

prisonment  a-  Confinement  to  hard  labour,  for  such  term  thereafter  com- 

Law8,ch.  aeS!  mencing,  not  exceeding  ten  years,  as  the  Justices  of  the  said 

1^8,  Vol.8,  p.  Court,  before  whom  the  conviction  may  be,  shall  sentence 

and  order,  according  to  the  aggravation  of  the  offence. 
Punishment  of      Sect.  3.     Be  it  further  enacted^  That  if  any  man,  with 
im^t  to  xom-  intent  (a)  to  conmiit  a  rape  as  aforesaid,  shall  make  an  assault 
wonmr'^r  **''  "P^°  ^  woman  or  female  child  of  the  age  of  ten  years  and 
child  of  10  or  upwards,  every  such  offender,  and  any  person  who  shall  con- 

sent,  aid  or  assist  therein,  and  shall  be  tliereof  duly  convict- 
rih.  SSI  ' 

ed  in  the  Supreme  Judicial  Court,  shall  be  adjudged  guilty  of 
a  felonious  assault,  and  shall  be  punished  by  solitary  impris- 
[f  See  §  2.]  onment,t  for  such  term,  not  exceeding  three  months,  and  by 
confinement  afterwards  to  hard  labour,  for  such  term  not  ex- 
ceeding ten  years,  or  by  a  fine  not  exceeding  five  hundred 
dollars,  and  by  imprisonment  in  the  common  gaol  for  such 
term  not  exceeding  one  year,  as  the  Justices  of  the  said  Couit, 
before  whom  the  conviction  may  be,  shaU  sentence  and  or- 
der, according  to  the  nature  and  aggravation  of  the  offence. 
Punishment  Sect.  4.     Be  it  further  enacted  J  That  when  any  person 

for  an  aMauit,  gjjall  be  convictcd  in  the  Supreme  Judicial  Court  of  having 

with  such   m-  r         i  m 

lent,  on  a  fe-  made  an  assault  on  any  female  child  under  the  age  of  ten  years, 

male  child  un-      .,  .  .  iini  .ii.  i 

der  ten  yean  With  an  mtent  to  commit  a  rape,  he  shall  be  punished  by  sol- 
ti  See  6  21  ^^^  imprisonment, f  not  exceeding  four  months,  and  after- 
[♦58]  wards*  by  confinement  to  hard  labour,  for  any  term  of  years, 
rMaas  Stat.  ^^  ^^^  ^^*^'  according  to  the  circumstances  and  aggravation  of 
Feb.  10,1816.]  the  offence,  as  the  Court  in  their  discretion  may  tliink  proper. 
[Approved  February  28,  1821.] 

(a)  Where  one  is  indicted  for  a  rape,  and  the  jury  cannot  agree  to  con- 
▼ict  him,  they  may  find  him  goilty  of  an  tMaalt  with  intent  to  commit  a  rape. 
Cam.  V8*  Cooper i  16  Ma»8,  187. 
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ChaFter  4.  Ch.  4. 

AN  ACT  proridii^  for  tlit  pankliment  of  laoendiarief »  sod  the  perpetrators  of      ^-^"V^^ 

otiMr  malieioiu  miflciiief. 

Sect.  1.     Be  ii  tnaeUd  ky  the  Senate  and  Hoiue  of 
jRepmeniatwte^  in  LBgislatiare  aseembledy  4rc. 

(See.  l,i«peekdlyfch.4IQ,  §8»VoL8,p.  STS.    ^saiMcb.  §4. 
U  provided  for  the  puBMhinebt  fay  death,  of  both  the  prineipal,  aad  accei-       fMan.  Stat, 
nriet  b^f&re  the  foct,  to  the  bomibg  of  a  dweUing  house  in  the  night  time.]       ^{j^f^  ^^* 

Sect.  2.     Be  it  further  ewuted^  That  if  any  person  shall 
wilfully  and  maliciously  burn,  in  the  digr  time,  the  dwelling  fcJ^bwSn? 
bouse  (a)  of  another,  or  any  out  buildiiig  adjoining  to  such  Jj[*^^  jjjjj"* 
dwelling  house,  or  any  other  building,  whereby  such  dwel-  time, 
ling  bouse   shall  be  burnt;  or  if  any  person  shall  wilfuUy  [n>.  §  2.] 
and  maliciously  set  fire  to  any  meeting  house,  church,  court       -.^i^^ 
bouse,  town  house,  college,  academy,  or  other  building  erect-  bniiliBfli  or, 
ed  for  public  uses,  or  to  the  store,  barn  or  stable  of  another,  acTui  nigkt 
within  the  curtilage  of  any  dwelling  house,  and  by  the  kind-  ^^^' 
ling  of  such  fire,  such  meeting  house,  or  other  building,  erect- 
ed for  public  uses,  or  such  store,  bam  or  stable,  shall  be  burnt 
in  the  night  time,  every  such  offender,  and  any  person  pres-  orbeinf  acces- 
ent,  aiding,  abetting  or  consenting  in  the  commission  of  such  S^fert?*** 
offence,  or  accessary  thereto  before  the  fact,  by  counselling, 
hiring  or  procuring  the  same  to  be  done,  who  shall  be  duly  [f  solitary  im- 
convicted  before  the  Supreme  Judicial  Court  of  either  of  the  J^jj^hed^^see 
felonies  and  offences  aforesaid,  shall  be  punished  by  solitary  Laws,  ch.  868, 
imprisonmentf  for  such  term  not  exceeding  one  year,  as  the  p.  221.] 
Justices  *  of  the  said  Court,  before  whom  the  conviction       i*59] 
may  be,  shall  sentence  and  order,  and  by  confinement  after- 
wards to  hard  labor  for  life. 

Sect.  3.  Be  it  further  enacted.  That  if  any  person  shall 
wilfully  and  maliciously  bum,  in  the  day  time,  any  meeting 
house  or  other  building  erected  for  public  uses,  or  any  store, 
bam  or  stable  of  another,  within  the  curtilage  of  any  dwel- 
ling house:  or  if  any  person  shall  wilfully  and  maliciously  ^^{Ji^ 
bum,  by  night  or  day,  any  other  store,  bam,  stable,  house  in  ctoy  tim$» 
or  building  whatsoever,  or  any  ship  or  vessel  lying  in  the 
body  of  any  county;   every  such  offender,  and  any  person 

(a.)  If  aay  part  of  a  dwelliog  hovae,  howeyer  amall,  ba  wUftiUy  and  ma. 
Hcionaly  consiuDed  by  fire,  the  offeooe  of  anon  11  oompUte.  Cam,  vs, 
Skaaek,  16  Mas$,  IO5. 

Vol.  I.  8 
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Ch.  4.     aiding  or  consenting  in  the  comniission  of  such  offence,  who 
^^'^^"^^     shall  be  duly  convicted  thereof  before  the  Supreme  Judicial 
[t  See  §  1.]     Court,  shall  be  punished  by  solitary  imprisonment,!  for  such 
term,  not  exceeding  one  year,  and  by  confinement  afterwards 
to  hard  labor  for  such  term,  not  exceeding  ten  years,  as  the 
Justices  of  the  said  Court,  before  whom  the  conviction  may 
be,  shall  sentence  and  order,  according  to  the  nature  and  ag- 
gravation of  the  offence, 
—lor  buniinff       Sect.  4.     Be  it  further  enacted^  That  if  any  person  shall 
^™»^[v^o-  wilfully  and  maliciously  bum  any  stack  of  com,  hay,  grain, 
&c!  '     straw,  cornstalks,  flax,  fences,  piles  of  wood,  boards,  or  oth- 

[ib.  §  4.]  er  lumber;  or  any  soil,  grass,  treeS)  poles  or  underwood,  of 
another;  and  if  any  person  shall  wilfully  and  maliciously,  pas- 
wouiHling  or  sionately,  cruelly  or  barbarously  kill,  wound,  maim,  or  dis- 
tie,  honl^and  ^g^e  any  one  or  more  of  the  horses,  sheep  or  cattle  of  an- 
■***P'  other,  every  such  offender,  and  any  person  aiding  and  con- 

senting in  the  conmiission  of  such  offence,  who  shall  be  duly 
convicted  thereof  before  the  Supreme  (6)  Judicial  Court,  shall 
be  punished  by  solitary  imprisonment  for  such  term,  not  ex- 
ceeding six  months;  and  by  confinement  afterwards  to  hard 
labor  for  such  term  not  exceeding  three  years,  or  by  fine  not 
[t  See  §  1.]  exceeding  five  hundred  dollars,  and  by  imprisonmentf  in  the 
common  gaol,  not  exceeding  one  year,  at  the  discretion  of 
the  Justices  of  the  said  Court,  before  whom  the  conviction 
may  be,  and  as  they  shall  sentence  and  order,  according  to 
the  nature  and  aggravation  of  the  offence. 

Sect.  5.     Be  it  further  enacted^  That  if  any  person,  af- 
ter any  felony  or  offence  done  and  conunitted,  by  any  incen- 
diary in  any  manner  as  aforesaid,   shall  knowingly  harbour, 
[*60]        conceal,  maintain,*  assist  or  relieve  such  offender,  or  any 
Puniahment  of  acccssary  before  the  fact,  in  any  such  felony  or  offence,  eve- 
qfter  the  feci,  ry  such  accessary  after  the  fact,  who  shall  be  duly  convicted 
lib.  §  5.]        thereof,  before  the  Supreme  Judicial  Court,  shall  be  punish- 
ed by  solitary  imprisonment,!  for  a  term  not  exceeding  one 
may^^^oon-    month,  and  by  confinement  afterwards  to  hard  labour  for  a 
▼icted  ^<ore^   ^crm  not  exceeding  five  years;  or  by  a  fine  not  exceeding  one 


conviction 


Sm  S^'fiKJ''  ^ousand  dollars,  and  by  imprisonment  in  the  common  gaol, 
Vol.8,p.862.]  not  exceeding  one  year,  at  the  discretion  of  the  Justices  of 

{b)  Or  C.  C.  Pleat.    See  ch,  233,  Vol,  3,p,  68.  iSee  §  1. 
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the  ssdd  Court,  before  wbmn  the  conviction  may  be,  and  as  Ch.  4. 
they  shall  sentence  and  order  thereupon,  according  to  the  na-  ^^"^^^^^ 
ture  and  aggravation  of  the  offence  (c) . 

Sect.  6.     Be  it  further  enacted^  That  if  any  person  or  Puniahment 
persons  shall  wittingly  and  willingly  set  fite  to  any  woods  or  fo«'wiUuUyflet. 
lands,  lying  in  common,  or  to  woodland,  or  other  land  held  y^^odM  without 
in  severalty  and  not  his  own,  within  this  State  without  leave 
first  had  and  obtained  from  the  owners  of  the  land  or  those 
who  have  a  right  to  give  the  same  leave,  excepting  in  cas^ 
in  which  it  may  become  ndbessary  to  make  back  fires  to  stop  C'!^:®,*^** 
the  progress  or  subdue  any  ftrd  that  may  be  spreading,  the  1797>  §  7.]' 
person  so  offending  shalMbrfeit  and  pay  for  each  offence,  ten 
dollars,  one  moiety  thereof  to  the  use  of  the  State  and  the 
other  moiety  thereof  to  the  use  of  him  or  them  that  shall  in- 
form and  sue  for  the  same;  and  shall  be  liable,  in  a  special  liable  in  dam- 

^  ages  also. 

action  on  the  case,  to  pay  damages  to  all  persons  injured  by 
such  fire,  including  the  injury  which  may  be  done  by  any  ne- 
cessary back  fire  made  for  the  purpose  aforesaid.  And  in 
case  any  person  imder  age  shall  offend  against  this  section, 
such  penalty  shall  be  recovered  of  the  parent  or  master  re- 
spectively, of  such  person  xmder  age,  unless  it  shall  appear 
such  person  under  age  was  employed  or  directed  by  some  ^J^^  ^ 
person,  other  than  the  parent  or  master;  in  which  case  the  minors  oflfend- 

...  .  *Dg  liable  m 

person  so  employing  or  directing  shall  be  liable  dierefor;  and  certain 


the  fines  in  this  section  mentioned  may  be  recovered  in  an 
action  of  debt,  with  costs  of  suit. 

Sect.  7..    Be  it  further  enacted^  That  if  any  person  shall  p^-u^jg^* 
cruelly  beat  any  horse  or  cattle,  and  be  thereof  convicted,  for  ameiiy 
before  a  Justice  of  die  Peace,  he  shall  be  punished  by  fine  or  catue. 
not  less  than  two  dollars  nor  more  than  five  dollars,  or  by 
imprisonment*  in  the  common  gaol  for  a  term  not  exceeding       [*ei] 
thirty  days,  according  to  the  aggravation  of  the  offence. 
[Approved  February  24,  1821.] 

(c)  The  wordu  of  §  6  are  satisfied  by  confining  them  to  the  ofieoces  de- 
■eribed  in  §  1  aod  2;  and  they  do  not  extend  to  the  ofTences  prohibited  in  § 
8  uid  4,  which  are  miademeanors,  not  felonies.  Com,  v$,  Macomber,  8 
Mass.  254. 
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SODOMY— BBSTIALmr^BURGLARY. 


Oh.  5. 


Sodomy- 


[Maap.  Stat. 
March  16, 
1806.] 


Punuhment. 


Chapter  ff  • 

AN  ACTagainit  Sodony  and  BettiaUcy. 

j3e  U  ena^ed  by  the  Senate  and  Houee  of  RepresetUa- 
tivts,  in  Legislature  assembled^  That  if  any  man  shall  commit 
the  Clime  against  nature  with  a  man  or  male  child,  or  any 
man  or  woman  shall  have  carnal  copulation  with  a  beast, 
every  such  ofiender,  being  duly  convicted  thereof  in  the  Su- 
preme Judicial  Court,  shall  be  punished  by  solitary  impris- 
onment, ibr  such  term,  not  exceeding  one  year,  and  by  con- 
jGnement  afterwards  to  hard  labor  for  such  term,  not  exceed- 
ing ten  years,  as  the  Justices  of  said  Court,  before  whom  the 
conviction  may  be  shall  sentence  and  order.  [Approved 
Feb.  19,  1821.] 


Burglary  com- 
mitted with  a 
dangerous 
woapoBf  or  an 
actual  amault, 
and  being  ac- 
ccflBory  Mfore 
thefiict. 


iMaw.  Stat. 
larch  18, 
1806,  §  1.] 


(Punishment 
modified.  See 
ch.  430,  §  2, 
Vol.  8,  p  272.] 


[♦62] 


Punishment  of 


€hapter  6. 

AN  ACT  providing  for  the  pynishmeat  of  the  Crimes  of  Bviglary  and  other  break- 
ing and  enirring  of  buildings. 

Sect.  1.  JdE  %7  enacted  hy  the  Senate  and  House  of 
Representatives^  in  Legislature  assembled^  That  if  any  person 
with  mtent  to  kill,  rob,  steal,  commit  a  rape,  or  to  do,  or 
perpetrate  any  other  felony,  shall,  in  the  night  time,  break 
and  enter,  or  having  with  such  felonious  intent,  entered,  shall 
in  the  night  time  break  a  dwelling  house,  any  person  then  be- 
ing lawfully  therein,  and  such  offender  being,  at  the  time  of 
such  breaking  or  entering,  armed  with  a  dangerous  weapon, 
or  arming  himself  or  herself  in  such  house,  with  a  dangerous 
weapon  or  committing  an  actual  assault  upon  any  person 
lawfully  being  in  such  house  ;  every  such  offender,  and  any 
person  present,  aiding,  assisting  or  consenting  in  such  bur- 
glary, or  accessary  thereto  before  the  fact,  by  counselling, 
hiring  or  proci^ing  such  burglary  to  be  committed,  who 
shall*  be  duly  convicted  thereof  in  the  Supreme  Judicial 
Court,  shall  sufier  the  punishment  of  death. 

Sect.  2.     Be  it  further  enacted^  That  if  any  person,  with 
intent  to  kill,  rob,  steal,  commit  a  rape,  or  to  do  or  perpe- 
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Urate  any  other  felony,  shall,  in  the  night  time,  break  and     Ch.  6« 
enter,  or  having,  with  such  felonious  intent  entered,  shdll  in     ^^^^'^'^^ 
the  ni^t  time  break  a  dwelling  house,  without  being  armed  when'ii^t^ 
with  a  dangerous  weapon,  or  without  arming  himself,  or  her-  21^^111?^^ 
«elf  in  such  house  with  «  dangerous  weapon,  and  without  f^,  ^21 
jeomraitting  an  assault  upon  any  person  lawfuUy  being  in  such 
house ;  every  such  offender  and  every  person  present,  aiding 
and  abetting  in  such  burglary,  or  accessary  thereto  before  the 
fact,  by  counseUing,  hiring  or  procuring  such  burglary  to  be  {ffoJJ^Sct. 
committed,  who  shall  be  duly  convicted  thereof  in  the  Su- 
preme Judicial  Court,  shall  be  punished  by  solitary  impris- 
onment  for  such  term  not  exceeding  two  years,  as  the  Justices  modified.  See 
of  the  said  Court,  before  whom  the  conviction  may  be,  shaU  Voi.8,pm] 
sentence  and  order,  and  by  confinement  afterwards  to  hard 
labour  for  life. 

Sect.  3.     Be  U  further  enacted^  That  if  any  person,  after       .^ 
any  burglary  committed  as  aforesaid,  shall  knowingly  har-  acoe«nriee«;f. 
bor,  conceal,  muntain,  or  assist  any  principal  offender,  or 
accessaiy  thereto  before  the  fact :    every  such  accessary  ^^*  ^  ^'^ 
after  the  fact,  who  shall  be  thereof  duly  convicted  in  the  Su- 
preme Judicial  Court,  shall  be  punished  by  solitary  impris-  ^^^  , 
onment,f  for  such  term  not  exceeding  three  months,  add  by  ch.  ass,  {si 
confinement  afterwards  to  hard  labour,  for  such  term  not  ex-    °'  '^' 
ceedmg  ten  years,  as  the  Justices  of  the  said  Court,  before 
whom  the  conviction  may  be,  shall  sentence  and  order,  ac- 
cording to  the  aggravation  of  the  offence. 

Sect.  4.     Be  it  further  enacted^  That  if  any  person,  with 
intent  to  kill,  rob,  steal,  commit  a  rape,  or  to  do  or  perpe-  when  ofiender 
trate  any  other  felony,  shall,  in  the  night  time,  enter  without  ^^  with  ^ 
breakmg,  or  in  the  day  time  In^ak  and  enter,  any  dwelling  S^n^Jw  time 
house,  or  any  out-house  thereto  adjoining  and  occupied  there-  ^^^Jj.  <^in 
with,  or  any  office,  shop  or  warehouse  or  any  ship  or  vessel  ^d^-^^^ 
Ijring  within  the  body  of  a  County  :  every  such  offender  and  &c. 
every  person  present,  aiding  or  d>etting  in  the  commission  [ib.  §4.] 
of  such  offence,  or  who  shall  have  coimsetled,  hired,  or  pro- 
cured the  same  to  be  committed,  being  thereof  duly  convict* 
ed*  in  the  Supreme  Judicial  Court,  shall  be  punished  by       [*<^1 
soh'tary  imprisonment,!  for  such  term  not  exceeding  six  [tSee§a.] 
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Cu.  7.  months,  and  by  confinement  afterwards  to  hard  labour  for 
such  term  not  exceeding  three  years  :  or  by  a  fine,  not  ex- 
ceedmg  five  hundred  doUars,  and  imprisonment  in  the  com- 
mon gaol,  not  exceeding  three  years,  as  the  Justices  of  the 
said  Court,  before  whom  the  conviction  may  be,  shall  sen- 
tence and  order,  according  to  the  aggravation  of  the  offence, 
f  Approved  February  28,  1821.] 


Chapter  7. 

AN  ACT  providing  for  the  ponidiment  of  the  crimes  of  Robbery  and  other  faupce- 

nies,  and  finr  the  prevention  thereof  (a). 

Sect.  1.     H'E  U  enacted  by  the  Senate  and  House  of 

JuriMiiction  of  R^P^^^^^^^^^^i  t*n  Legislature  assembled ^  That  the  Supreme 
Courts  over     Judicial  Court  shall  have  exclusively  the  lurisdiction  of  all 

laroenies.  ,  . 

larcenies  where  the  money  (6) ,  goods  or  other  article  or  ar- 
ticles  stolen,  shall  be  allesed  to  excieed  (c)  in  amount  or 
Mar.  16, 1805,  valuc,  the  simi  of  one  hundred  dollars,  the  said  Supreme  Ju- 
^  *^  dicial  Court  and  the  Circuit  Courts  of  Common  Pleas,  with- 

in their  respective  Counties,  shall  have  concurrent  jurisdic- 
tion of  all  larcenies,  where  the  money,  goods  or  other  article 
or  articles  stolen,  shall  not  be  alleged  to  exceed  in  amount  or 
Justs,  of  Peace  value,  the  sum  of  one  hundred  dollars  ;  and  every  Justice  of 

tohaveconcur-  ... 

rent  jurisdic-  the  Pcacc,  within  his  proper  County,  shall  have  concurrent 
nies  not  ex-  jurisdiction  with  the  said  Courts,  of  all  larcenies,  where  the 
doUal^    ^     money,  goods  or  other  article  or  articles  stolen,  shall  not  be 

(a)  1.  A  person  stealing  goods  in  any  other  State,  and  bringing  them  into 
this  State,  (Maine)  may  be  indicted  here  (Mass.)  for  the  larceny.  Com, 
V8.  JindreiDi,  2  Mass.  19. 

2.  So  where  the  stealing  vras  in  one  county,  and  the  goods  were  brought 
by  others  into  another  county,  who  were  there  joined  by  the  original  thief. 
Com,  vs,  Dewitt,  10  Mtus.  164. 

(&)  In  an  indictment  for  stealing  money,  the  value  must  be  averred. 
Cam  vs.  Smith  et  ah  1  Jlfoss.  245. 

(e)  The  C.  C.  Pleas  have  concurrent  jorisdiction  with  the  9.  Court  of  all 
ofiencea  described  in  this  Statute,  excepting  those  in  §  7  and  9.  See  ch. 
288,  Vol.  8,  p,  63. 
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alleged  to  exceed  in  amount  or  value,  the  sum  of  five  dollars.     Ch.  7. 
And  any  person  duly  convicted  before  a  Justice  of  the  Peace     '*^">''^^ 
of  any  larceny,  either  as  principal  or  as  accessary  before  or  after 
the  fact,  shall  be  punished  by  such  fine,  not  exceeding  five  Mode  of  pan- 
dollars,  and  imprisonment  in  the  common  gaol  for  such  term  jj^  Ve»x. 
not  exceeding  twenty  days,  either  or  both,  as  the  said  justice, 
before  whom  the  conviction  may  be,  shall  sentence  and  or- 
der, according  to  the  aggravation  of  the  ofifence. 

Sect.  2.     Be  it  further  enctctedj  That  any  person  who  PunidmieBt  of 
shall  felom'ously  steal,  take  and  carry  away  of  the  property  ^^  *■"*" 
of  another,    any  money,t  goods  (ct),  or  chattels,  or  any  [ni.  §  i.] 
bond,  promissory*  note,  bill  of  exchange,  or  other  bill,  order       [***! 
or  certificate,  or  any  book  of  accounts  for  or  respecting  any  oI^t*Drece? 
money  or  goods,  due  or  becoming  due  and  payable,  or  to  be  ^^^s  !»««•] 
deUvered,  or  any  deed  or  writmg  containing  a  conveyance  of 
lands  or  other  real  estate,  or  any  other  valuable  contract  re- 
maining in  force,  of  any  receipt,  release  or  defeasance,  or 
any  writ,  process,  or  public  record,  shall  be  deemed  guilty 
of  the  crime  of  larceny;  and  every  such  ofiTender,  and  any 
person  present,  aiding  and  abetting  in  any  such  larceny,  or 
accessary  («)  thereto  before  the  fact,  by  counselUng,  hiring  p^.    ^^^jg^^. 
or  otherwise  procuring  the  same  to  be  done,  who,  before  any  U  ^^'^^  ***® 
Court  having  jurisdiction  thereof,  shall  be  duly  convicted  of 
either  of  the  felonies  and  offences  aforesaid,  shall  be  punish- 
ed, when  the  money,  goods,  or  other  article  or  articles  sto- 
len, shall  not  exceed  in  amount  or  value  the  sum  of  one  hun- 
dred dollars,  by  solitary  imprisonmentf  for  a  term  not  exceed-  f  J®**J^^» 
ing  six  months,  and  by  confinement  afterwards  to  hard  labour  Vol.  84).  221.] 
for  a  term  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  hundred  dollars  and  imprisonment  in  the  common  gaol 
for  a  term  not  exceeding  one  year.     And  when  the  money, 

(<f)  1.  Where  a  miller,  haying  received  barilla  to  grind,  frandnlentlj  retained 
put  of  it,  retnroing  a  mixture  of  barilla  and  plaiater  of  paria,  it  waa  held  to 
be  lareenj.     Com.  98,  Jamet,  1  Pick.  876. 

2.  If  a  carrier,  entmsted  with  goods  to  transport  to  a  certain  place,  frasdii- 
lentlj  take  anj  part  of  them  and  convert  them  to  hia  own  nae,  it  is  felonj. 
Com.  v§.  Brown,  4  Jl£a$8.  580.     Dame  vs.  Baldwin,  8  Mast.  618. 

(«)  Aoceaariei  to  all  feloniea  are  puniihable  without  a  conviction  of  the 
principal,  by  Ch.  604,  §  1  ami  8,  Vol.  8,  p.  862. 
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Ch.  7.  goods  or  other  article  or  articles  stolen,  shall  exceed  in  amount 
^-^^"^^^^  or  value,  the  sum  of  one  hundred  dollars,  then  by  solitary 
imprisonment  for  a  term  not  exceeding  one  year,  and  by  con* 
finement  afterwards  to  hard  labour  for  a  term  not  exceeding 
three  years,  to  be  ordered  by  the  Court  before  whom  the 
conviction  may  be,  according  to  the  degree  and  a^ravation 
of  the  offence. 

Sect.  3.  Beit  further  enacted^  That  if  any  person  bar- 
a  second  vm-  ing  been  before  convicted  of  the  crime  of  larceny,  or  as  ac- 
cipai  or*accar  cessary  thereto  before  the  fact,  shall  afterwards  commit  or 
■*^'  shall  be  alike  accessary  to  another  larceny,  and  shall  be  duly 

[lb.  §  ».]  convicted  thereof,  before  the  Supreme  Judicial  Court;  or  if 
any  person  before  the  Supreme  Judicial  Court  at  one  and 
the  same  term  thereof,  shaU  be  duly  convicted  as  principal 
or  as  accessary  before  the  fact,  in  three  distinct  larcenies, 
every  such  offender  shall  be  punished  as  a  common  and  no- 
(See  §  2.]  torious  thief,  by  solitaryf  imprisonment  for  a  term  not  exceed- 
ing one  year,  and  by  confinement,  afterwards  to  hard  labour 
for  a  term  not  less  than  tliree  years  and  not  exceeding  fifteen 
years,  to  be  ordered  as  aforesaid. 
[*M}  Sect.*  4.     Beit  further  enacted^  That  if  any  person  in 

PuDuhment  ^®  night  time,  shall  break  and  enter  any  shop,  warehouse  or 
^®''*'"^^|°«?  office,  not  adjoining  to,  or  occupied  with,  a  dweDing  house, 
shop,  ware-     OT  any  ship  or  vessel,  lying  within  the  body  of  a  County, 

house  or  office 

in  night  time,  and  shall  there  commit  a  larceny,  every  such  offender,  and 
[n>.  §  4.]        erery  person  present,  aiding,  and  abetting  in  the  commission 
of  such  felony,  or  accessary  thereto  before  the  fact,  by  coun- 
selling, hiring  or  |Hrocuring  the  same  to  be  committed,  and 
being  thereof  duly  convicted  before  the  Supreme  Judicial 
[See  §  2.1       Court,  shall  be  punished  by  solitaryf  imprisonment  for  such 
term  not  exceeding  one  year,  and  confinement  afterwards  to 
hard  labour  for  such  term,  not  exceeding  fifteen  years,  as  the 
Justices  of  the  said  Court,  before  whom  the  conviction  may 
be,  shall  sentence  and  order,  according  to  the  aggravation  df 
die  offence. 
PuniBhment  Sect.  5.     Be  it  further  enacted.  That  if  any  person  m 

d^^f^l^  *e  night  time,  shall  enter,  without  breaking,  or  in  the  day 


LARCENIES.  65 

time,  shall  break  (e)  and  enter  any  dwelling  house,  or  out     Ch.  7. 
houses  thereto  adjoining,  and  occupied  therewith,  or  any  office,     ^"^"^"^T^ 
shop  (/),  warehouse,  ship  or  vessel,  as  aforesaid,  the  owner  witiioutbreiik- 
or  other  person  being  therein,  and  put  m  fear,  every  such  of-  tim^*^brf»king 
fender,  and  any  person  present,  aiding  and  abetting  in  the  *^  entering- 
commission  of  such  felony,  or  accessary  thereto  before  the  t^-  §  ^1 
fact,  by  counselling,  hiring  or  otherwise  procuring  the  same 
to  be  done,  upon  due  conviction  thereof  in  tlie  Supreme  Ju- 
dicial Court,  shall  be  punished  by  solitaryf  imprisonment  for  ItSee  §  2.] 
a  term  not  exceeding  one  year,   and  by  confinement  after- 
wards to  hard  labour  for  a  term  not  exceeding  ten  years,  to  be 
ordered  as  aforesaid. 

Sect.  6.     Be  it  further  enacted ^  That  if  any  person  shall  F^^^' . 
in  the  day  time  commit  any  larceny  in  any  dwelling  house,  dweliingbottse, 
office,  shop,  warehouse,  ship  or  vessel,  as  aforesaid,  or  in  the  &c.  'in  ddv 
night  time  shall  break  and  enter  any  church,  meeting-house,  f^'^  enter^ 
court-house,  town-house,  college  or  academy,  or  other  build-  '"^JL^J*^^* 
ine  erected  for  public  uses,  or  any  mill,  malt-house,  store,  oiber  pubHe 

°  *^  .  .  buikliog,    or 

bam  or  stable,  and  shall  commit  any   larceny  therein,  or  store,   bam, 
shall  be  aiding  and  abetting  in  the  commission  of  such  felo- 
ny, or  shall  be  accessary  thereto  before  tlie  fact,  by  coun-  ^     ^  '^ 
selling  hiring  or  otherwise  procuring  the  same  to  be  done, 
every  such  offender,  upon  conviction  of  either  of  the  felonies       r^mn 
aforesaid,*  in  tlie  SupremeJ  Judicial  Court,  shall  be  punish-  rtSeenote(e) 
ed  by  solitaryf  imprisonment  for  a  term  not  exceeding  six  [fSec  §  2.] 
months,  and  by  confinement  afterwards  to  hard  labour,  for  a 
term  not  exceeding  five  years,  to  be  ordered  as  aforesaid. 

Sect.  7.     Be  it  further  enactedy  That  any  person,  who  PunwhnHsnt 
shall  by  force  and  violence,  or  by  other  assault  and  putting  without  a  tfan- 
in  fear,  feloniously  steal,  rob  and  take  from  the  person  of  an-  on,  nor  intent 
other,  any  money  or  goods,  bank  note,  bill  of  exchange  or  * 

(«)  1.  Removing  a  plank  which  is  loose,  and  is  not  fixed  to  the  freehold  in  a 
partition  wall  of  a  bfoilding,  is  not  a  breaking  within  the  Statate.  Com.  vi. 
Trimmer  4r  ol*  1  Mas;  476. 

2.  In  an  indictment  for  shop-breaking  and  stealing  from  the  shop,  proof 
that  part  of  the  goods  taken  were  found  in  the  possession  of  the  defendant,  is 
prima  fade  evidence,  that  the  defendant  is  guilty  of  tho  whole  charge  in  the 
indictment.    Com,  t^s.  Millard,  1  Mass.  6. 

(/)  Com.  Ti.  McMonagle,  1  Mass.  517;  Com.  vs.  Lindsey,  10  Mass.  158. 
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Ch.  7.     other  negotiable  bill,  note  or  order,  due  or  in  force,  or  any 

^■■^"^^"^^      other  property  which  may  be  the  subject  of  larceny,  shall 

in>.  §  7.]        be  adjudged  guilty  of  the  crime  of  robbery ;  and  every  such 

ojSender,  and  any  person  present,  sudmg  and  abetting  in  the 

commission  of  such  felony,  or  accessary  thereto  before  the 

fact,  by  counselling,  hiring  or  procuring  the  same  to  be  done, 

who  in  the  Supreme  Judicial  Court,  shall  be  duly  convicted 

of  either  of  the  felonies  and  offences  aforesaid,  shall  be  pun- 

[t  See  §  2.]      ished  by  solitaryf  imprisonment  for  such  term,  not  exceeding 

two  years,  and  by  con6nement  afterwards  to  hard  labour  for 

me{g). 

Puniahmcnt  of      Sect.  8.     Be  U  fwther  enacted  J  That  if  any  person  shall 

^hi^h^m^'  commit  an  assault  upon  another,  and  shall  rob,  steal  and 

gerout  weajh-  take  from  his  person,  any  money,  goods  or  chattels,  or  any 

on,  and  inieni  i«i  i»  i_-  r  i 

iokiii,  iic.      property  which  may  be  the  subject  of  larceny,  such  robber 

being,  at  the  time  of  conmiitting  such  assault,  armed  with  a 

[Man.  Stat,    dangerous  weapon,  with  intent  to  kill  or  maim  the  person  so 

Feb.  19,1819,  assaulted  and  robbed ;  or  if  any  such  robber,  being  armed 
§  i«j  , 

as  aforesaid,  shall  actually  strike  or  wound  the  person,  so 

assaulted  and  robbed ;  every  person  so  offending,  and  every 

person  present,  aiding  and  abetting  in  the  commission  of  such 

felony,  or  who  shall  be  accessary  thereto  before  the  fact,  by 

[Punishment  n*  i  •  •  •  i  i         i  i 

of  death,  abol-  counscUing,  hiring  or  procuring  the  same  to  be  done  and 
Vol.  8  p.  271.]  committed,  and  who  shall  be  duly  convicted  thereof,  shall 
suffer  the  punishment  of  death  (h). 

Sect.  9.  Beit  furttur  enacted ^  That  if  any  person  being 
assault  wUh  armed  with  a  dangerous  weapon,  and  with  intent  to  commit 
offender  being  robbcry,  shall  assault  another,  every  such  offender,  and  eve- 
dangeroM     *  T  P^rsoa  present,  aiding  and  abetting,  or  who  shall  be  acces- 


weapon. 


{g)  1.  A  larceny  committed  with  actaal  force  and  violence,  or  with  a  con- 
■tmctiye  force  by  any  aasaolt  and  putting  in  fear,  is  to  be  adjudged  robbery. 
Com,  V8.  Humphries,  7  M<ii$>  244. 

2.  In  an  indictment  for  inch  an  offence,  an  allegation  of  force  and  yiolence 
18  infficient,  without  alleging  that  the  party  robbed  was  put  in  fear,    ib, 

(Ji)  It  ia  sufficient  within  the  meaning  of  §  8,  that  the  party^be  armed  with  a 
dangeroua  weapon,  with  intent  to  kill  or  maim  the  person  assaulted  by  him,  in 
ease  such  killing  or  maiming  should  be  necessary  to  his  purpose  of  robbing, 
and  that  he  have  the  power  of  executing  such  intent  Com.  vs.  MoFiin,  17 
Mass.  869. 
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sary  before  the  fact,  to  the  commission  of  tlie  offence  afore-     Cn.  7. 
said,  by  counselling,  hiring  or  procuring  the  same  to  be  done     ^-^^"^"^^^ 
and  committed,  and  who  shall  be  thereof  duly  convicted^ 
shall*  be  pimished  by  solitaryf  imprisonment  for  such  term,        ^**^^ 
not  exceeding  one  year,  and  by  confinement  afterwards  to 
hard  labour  for  such  term,  not  exceeding  twenty  years,  a? 
ihe  Court,  before  whom  the  conviction  may  be,  shall  sen- 
tence and  order. 

Sect.  10.     Be  U  further  enacted,  That  if  any  person  shall  Punishment  of 
commit  any  other  larceny  from  the  person  of  another,  ei-  ccnyfromper- 
ther  openly  and  violently,  or  privily  and  fraudulently,  every  **"** 
such  offender,  and  any  person  present,  aiding  and  abetting 
in  the  commission  of  such  felony,  or  accessary  thereto  be-  {^^"  f^* 
fore  the  fact,  by  counselling,  hiring  or  otherwise  procuring  ^^^»  §  8-1 
the  same  to  be  done,  who  shall  be  duly  convicted  in  the  Su- 
premef  Judicial  Court,  shall  be  punished  by  solitary  impris-  lts«cnoie(c) 
onment  for  a  term  not  exceeding  one  year,  and  by  confine- 
ment afterwards  to  hard  labour  for  a  term  not  exceeding  five 
years,  to  be  ordered  by  the  Justices  of  the  said  Court,  be- 
fore whom  the  conviction  may  be,  according  to  the  aggrava- 
tion of  the  offence. 

Sect.   11.     J3e  i(/iir(Aerenar(ec{,  That  if  any  person  with  Punishment  of 

,  .1  .      1      •    1  1       .  1     •        fiwuault  with 

a  dangerous  weapon,  or  other  actual  violence,  and  with  in-  vioUnce,  or 
tent  to  steal,  in  manner  as  aforesaid,  shall  assault  another,  i^aJo^Twith 
every  such  offender,  and  any  person  present,  aiding  and  as-  «»<«** ^  »'«<»'• 
sisting  therein,  or  who  shall  have  counselled  or  procured  the  i^^-  §  ^-^ 
same  to  be  done,  shall  be  deemed  a  felonious  assaulter  ;  and 
upon  due  conviction  tliereof  in  the  SupremeJ  Judicial  Court,  ft  See  note  (c) 
shall  be  punished  by  solitaryf  imprisonment  for  a  term  not  ex-  It  See  §  2.] 
ceeding  one  year,  and  by  confinement  afterwards  to  hard  la- 
bour for  a  term,  not  exceeding  ten  years,  to  be  ordered  as 
aforesaid. 

Sect.  12.  Be  i//t«Wfccrcnac(6df,  That  if  any  person  shall  poniahment  of 
Imowingly  harbour ,  conceal  or  maintain  any  principal  felon  J^^^o^ia!^ 
or  accessary  before  the  fact,  in  any  robbery  or  larceny,  com-  cenj^qfur  the 
mitted  in  any  manner  as  aforesaid,  or  shall  receive   (i)  or 

<t)  1.  A  penon  receiving  in  this  State,  (MaM.)  goods  stolen  in  another  State, 
knowing  tbem  to  be  stolen,  may  be  indicted  here  (Mass.)  as  t  receiver  of 
i^len  goods.     Com.  v$.  Andrews ^  2  Mass.  19. 
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Ch.  7.      shall  aid  in  concealing  any  money,  goods  or  other  article  stol- 
^^'"^^^^^     en  as  aforesaid,  knowing  the  same  to  have  been  so  stolen,  in 
[n>.  §  10.]       any   such   manner   as   aforesaid,  every  such  offender  upon 
due  conviction  of  either  of  the  offences  as  aforesaid,  shall  be 
deemed  an  accessary  after  tlie  fact  to  the  same  robbery  or  lar- 
[t  See  §  2.]      ceny,  and  shall  be  punished  by  solitary!  imprisonment  for 
t*^®l        such  term  not  exceeding  six  months  and  by  confinement* 
afterwards  to  hard  labour  for  such  term  not  exceeding  three 
years,  or  by  a  fine  not  exceeding  five  hundred   dollars,  and 
by  imprisonment  in  the  common  gaol,  for  such  term  not  ex- 
ceeding three  years,  or  either  of  them,  as  the  Justices  of  the 
Court,  before  whom  the  conviction  may  be,  shaU  and  may 
sentence  and  order,  according  to  the  nature  and  aggravation 
of  the  offence. 
Accessary  to        Sect.   13.     -Bc  ft /ur^Acrcnac.'cd,  That  any  person  charg- 
may  be  prow-  ^^  with  the  receipt  or  concealment  of  money,  goods  or  other 
demeaZtr'**''  ^^le  Stolen  in  any  manner  as  aforesdd,  knowing  the  same 
thooffh  prinei-  iq  have  been  stolen,  may  be  prosecuted  therefor  as  for  a  mis- 

pai  18  not  con-  *'     ,     *, 

victed  or  proa-  demeanor,  altliough  the  principal  felon  chargeable,  or  charg- 
ed with  the  larceny,  shall  not  have  been  prosecuted  or  con- 
victed ;  and  upon  due  conviction  thereof  before  any  Court 
having  jurisdiction  of  the  principal  offence,  shall  be  punished 
in  the  same  degree  and  manner,  as  an  accessary  after  the  fact 
might  be,  being  alike  convicted  ;  but  after  prosecution  for 
such  misdemeanor,  the  person  charged  shall  not  be  liable  to 
be  prosecuted  as  an  accessary  after  the  fact  in  tlie  same  lar- 
ceny. 
vi  teeond  ootk'       Sect.   14.     Be  U  further  enactedy  That  if  any  person, 
Vnoer^  tit-  having  been  before  convicted  as  a  receiver  of  money,  goods 
lengood9,  or  qj  other  articles  stolen  in  any  manner   as  aforesaid,  shall 

on    conviction  •'        ^       ^  ' 

of  three  di»-  afterwards  knowingly  receive  or  aid  in  the  concealment  of 

tinct    ofienccs 

of  same  kind,  any  Other  money,  goods  or  other  articles  stolen,  and  shall 
rtSeenoteTr)  ^^  ^^Y  convicted  thereof  before  the  Supremef  Judicial  Court; 
^  *•!  or  if  any  person  sliall  be  alike  duly  convicted  before  the  Su- 

[Ib.  §  12.]       preme  Judicial  Court,  in  the  same  terra  tliereof,  as  a  receiv- 

2.  A  person  receiving  at  the  same  time  and  in  the  same  package,  a  quan- 
tity of  stolen  goods,  the  property  of  several  persons,  knowing  them  to  be 
stolen,  is  guilty  of  several  ofiences,  for  which  there  may  be  several  indictments 
and  convictions,    ib,  409. 
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er  of  any  money,  goods  or  other  articles  aforesaid,  stolen  in     Ch.  7. 
any  manner  as  aforesaid,  in  three  distinct  acts  of  receiving     ^-^^^^^ 
or  concealing   as  aforesaid,  every   such  offender   shall   be 
deemed  a  common  receiver  of  stolen  goods,  and  shall  be 
punished  by  solitaryf  imprisonment  for  such  term,  not  exceed-  [f  Sec  §  2.] 
ing  one  year,  and  by  confinement  afterwards  to  hard  labour 
for  such  term,  not  less  than  three  years,  and  not  exceeding 
ten  years,  as  the  Justices  of  the  said  Court,  before  whom 
the  conviction  may  be  shall  sentence  and  order,  according  to 
the  nature  and  aggravation  of  the  offence. 

Sect.  15.     Be  it  further  enacted  j  That  when  any  person, 
convicted  for  the  first  offence  as  a  receiver  of  stolen  goods, 
or  as*  accessary,  after  the  fact,  in  any  simple  larceny  and       t*6*l 
not  adjudged  to  be  a  common  receiver  of  stolen  goods,  shall  Caf«»"»  which 

,  ,  ,    ,  Court  may  cx- 

make  satisfaction  to  tlie  party  injured  by  such  larceny  to  the  empt  convict 
full  amount  of  tlie  money,  goods  or  articles  stolen  and  not  re-  ment  ^hard 
stored,  the  Justices  of  the  Court  before  whom  the  convic-       *"" 
tion  may  be,  shall  exempt  such  receiver  and  accessary  from  ^^'  ^  ^''^ 
the  penalty  of  confinement  to  hard  labour. 

Sect.  16.     Be  it  further  enacted.  That  in  every  case  of  Courtmay  aK 
a  conviction  of  larceny  as  aforesaid,  the  Justices  of  the  Court  tion*to°pro«^ 
before  whom  the  conviction  may  be,  shall  have  authority,  ^5*"trwibie'^ 
at  the  prayer  of  the  prosecutor  therein,  and  at  their  discretion, 
to  order  for  him  or  her  a  meet  recompense,  not  exceeding  his 
or  her  actual  expenses,  with  a  reasonable  allowance  for  time 
and  trouble  in  such  prosecution,  to  be  paid  by  the  County 
Treasury  ;  and  all  payments  which  shall  be  made  by  any 
County  Treasurer,  pursuant  to  any  order  which  may  be  grant-  — ^mie  to  be 
ed  as  aforesaid,  shall  be  the  proper  charge  of  this  State,  and  q^^  ^  ^ 
shall  be  allowed  in  the  manner  which  is  or  shall  be  provided 
for  the  reimbursement  to  the  several  Counties  of  other  costs 
arising  in  criminal  prosecutions. 

Sect.  17.     Beit  further  enacted,  That  it  shall  be  the  sheriff  when 
duty  of  any  Sheriff  or  other  officer  who  shall  be  charged  person  acco^ 
with,  or  lawfully  employed  in,  apprehending  and  arresting  any  !^^|t*'^ 
person  accused  of  the  crime  of  larceny  or  robbery,  or  as  ac-  n»k«  invento- 

^  ...  ry  of  tbdn,  an- 

cessary  therein,  in  any  manner  as  aforesaid,  to  seize  and  se-  nexed  to  his 

cure  the  money,  goods  or  other  articles  aforesaid,  alleged  to 

be  stolen  or  to  have  been  obtained  by  such  larceny  or  robbe-  ^^'  ^  ^*'^ 
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Ch.  7.     ry,  and  tvhich  shall  be  found  in  the  possession  of  such  accu- 
^-^'^^^     sed  person,  or  which  shall  be  waived  by  him  or  her  in  flying 
from  justice.     And  of  the  money,  goods  or  other  articles 
aforesaid,  which  shall  be  so  found  and  secured,  a  true  inven- 
tory or  schedule  shall  be  made  in,  or  annexed  to  the  return 
of  such  Sheriff  or  other  officer,  upon  the  warrant  or  process 
which  shall  have  been  issued  for  the  arrest  of  any  person  ac- 
Sheriff  ac-      cuscd  as  aforcsaid;  and  such  Sheriff  or  other  officer  shall  be 
S*  gllocb!^     accountable  for  the  money,  goods  or  other  articles  thereby 
^^'  seized  and  secured.     And  whenever  the  conviction  of  any 

person  accused  as  aforesaid,  shall  be  had  upon  the  prosecu- 
tion, and  by  the  care  and  dihgence  of  the  owner  of  any 
money,  goods  or  articles,  found  and  seized  as  aforesaid,  such 
[♦70]       owner*  shall  and  may  have  restitution  thereof  immediately  af- 
to  beXum^  ^^  such  conviction,  by  an  order  in  open  Court,  or  by  a  writ 
to  owner.        ^f  restitution,  as  the  case  may  require. 
Convicta  sen-       Sect.   18.     Be  U  further  enacted^  That  whenever,  upon 
kw/*t^*b2  ^y  conviction  as  aforesaid,  such  convict  shall  be  sentenced 
charged   with  ^q  confinement  to  hard  labour,  such  owner  prosecuting  as 

value  of  eoods  ^  . 

stolen  and  not  aforesaid,  shall  be  allowed  against  each  and  every  convict, 
the  full  amount  or  value  of  tlie  money,  goods  or  other  articles 

^  '  ^  '^  stolen  or  obtained  by  such  larceny,  and  not  restored  or  sat- 
isfied for,  to  be  charged  against  such  convict  at  his  or  her 

lobepaidfrom  place  of  Confinement  under  such  sentence,  and  to  be  paid 

his  earnings,     *  ^  ^  ^  r 

&c.  from  his  or  her  net  earnings,  as  the  same  shall  accrue,  and 

so  far  as  they  may  extend.  And  when  such  convict  shall 
be  sentenced  to  fine  or  imprisonment  in  the  common  gaol,  he 
or  she  shaU  be  required  by  the  sentence  to  pay  to  such  own- 
er prosecuting  as  aforesaid,  the  full  amount  or  value  of  ttie 
money,  goods  or  other  article  or  articles  stolen  and  not  re- 
Courtmaycm-  stored  or  Satisfied  for;  and  if  any  such  convict  shall  be  un- 
power   owner  able  to  make  restitution,  or  pay  the  amount  or  value  as  afore- 

of  goods  todifi-        .,iT.  i»     1       r^  \     r  t  •• 

poseof  coBTict  said,  the  Justices  of  the  Court  before  whom  the  conviction 
in^senrice— in  ^^^  j^^^  ^^^^  further  sentence  and  order  him  or  her  to  make 

satisfaction  to  such  owner  by  service,  who  shall  thereupon 
be  empowered  to  take  such  convict  in  service,  or  to  dispose 
of  him  or  her  to  any  person  for  such  term  of  time,  not  ex- 
ceeding Uiree  years,  as  shall  be  ordered  by  the  said  Jus- 
Prdviflo.  tices:  Prtmdcd  however,  That  no  such  convict  shall  be  held 
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in  gaol  for  such  satisfaction  of  the  amount  or  value,  as  afore-  Ch.  7. 
said,  for  a  longer  term  than  thirty  days,  unless  such  owner  ^-^^v-^-^ 
shall  give  security  to  the  keeper  of  the  gaol,  to  satisfy  the 
charge  of  keeping  such  prisoner  from  and  after  that  time,  ac- 
cording to  the  rate  allowed  for  keeping  prisoners  in  the  same 
gaol;  and  if  such  owner  shall  refuse  or  neglect  so  to  do,  and 
shall  not  take  or  dispose  of  such  prisoner,  the  keeper  shall 
no  longer  keep  such  prisoner  for  that  purpose,  but  may  set 
him  or  her  at  liberty,  after  the  expiration  of  die  term  of  im- 
prisonment, if  any,  ordered  by  the  sentence,  and  after  the 
payment  of  the  costs  of  Court,  and  his  own  charges  of  im- 
prisonment; and  if  he  or  she  be  unable  to  pay  the  same, 
upon  application  by  the  keeper  of  the  gaol  to  any  two  Jus- 
tices* of  the  quorum,  within  the  same  County,  they  are  here-  [nij 
by  empowered  to  determine  the  sum  to  be  paid,  and  to  order 
such  prisoner  to  make  satisfaction  by  service,  for  such  reas- 
onable time,  not  exceeding  two  years,  as  they  may  assign,  for 
which  time  the  keeper  may  thereupon  dispose  of  such  pris- 
oner in  service  to  any  citizen  of  the  United  States  :  And  if 
he  or  she  cannot  be  so  disposed  of,  after  being  confined 
three  months,  for  costs,  or  fine  and  costs  only,  the  Justices 
of  the  Circuit  Court  of  Common  Pleas,  within  and  for  the 
same  County,  may,  at  their  discretion,  order  such  prisoner 
to  be  discharged  upon  such  security  as  they  may  judge 
proper  (j). 

Sect.   19.     Beit  further  enacted  j  That  when  any  person.  Person  charg- 

,  .      .  .     1  .  ^ ,  »  ,  ed  with  larce- 

charged  with  the  crime  of  larceny,  or  as  an  accessary  there-  ny,  &c.  to  re- 
in, or  as  a  receiver  of  money,  goods  or  other  articles  stolen  doSbirtbe  val- 
as  aforesaid,  shall  and  may  be  let  to  bwl,  the  recognisance  I!!^^^^ 
for  the  appearance  of  such  person,  shall  be  taken,  with  suffi-  ««we  their 

*  *  ,         ,  *  appearance. 

cient  surety,  or  sureties,  in  such  sum  as  may  be  reasonably 
required  for  that  purpose  ;  with  a  further  additional  sum 
which  shall  be  double  the  amount  or  value  of  the  money. 


[H).  §  17.] 


(j)  WbeD  one  coiiTiet«d  of  larceny  was  sentenced  to  pay  treble  damages  to 
the  owner  of  the  goods,  and  the  owner  neglected  to  dispose  of  him  in  service 
or  to  give  security  to  the  gaoler,  for  the  charge  of  keeping  the  prisoner  afW 
thirty  days  had  eipired,  and  ho  was  afterwards  discharged  by  order  of  the 
court,  it  was  holden  that  the  owner  could  not  maintain  an  action  of  debt  a- 
g/uoM,  the  convict  lor  the  damages.    8miih  m.  Drew,  6  JlfoM.  61 4. 
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Ch.  7.     ry,  and  tvhich  shall  be  found  in  the  possession  of  such  accu- 
^-^'^^^     sed  person,  or  which  shall  be  waived  by  him  or  her  in  flying 
from  justice.     And  of  the  money,  goods  or  other  articles 
aforesud,  which  shall  be  so  found  and  secured,  a  true  inven- 
tory or  schedule  shall  be  made  in,  or  annexed  to  the  return 
of  such  Sheriff  or  other  officer,  upon  the  warrant  or  process 
which  shall  have  been  issued  for  the  arrest  of  any  person  ac- 
Sheriff  ac-      cuscd  as  aforcsaid;  and  such  Sheriff  or  other  officer  shall  be 
TOch*^!lo<!«!^     accountable  for  the  money,  goods  or  other  articles  thereby 
^^'  seized  and  secured.     And  whenever  the  conviction  of  any 

person  accused  as  aforesaid,  shall  be  had  upon  the  prosecu- 
tion, and  by  the  care  and  diUgence  of  the  owner  of  any 
money,  goods  or  articles,  found  and  seized  as  aforesaid,  such 
[♦70]       owner*  shall  and  may  have  restitution  thereof  immediately  af- 
to  be^SivaS  ^^  such  conviction,  by  an  order  in  open  Court,  or  by  a  writ 
to  owner.        ^f  restitution,  as  the  case  may  require. 
Convicts  sen-       Sect.   18.     Be  U  farther  enacted^  That  whenever,  upon 
kb^/*to*b2  ^y  conviction  as  aforesaid,  such  convict  shall  be  sentenced 
charged   with  ^q  confinement  to  hard  labour,  such  owner  prosecutine:  as 

value  of  eoods  '  i^  o 

stolen  and  not  aforcsaid,  shall  be  allowed  against  each  and  every  convict, 
the  full  amount  or  value  of  tlie  money,  goods  or  other  articles 

^  *  ^  '^  stolen  or  obtained  by  such  larceny,  and  not  restored  or  sat- 
isfied for,  to  be  charged  against  such  convict  at  his  or  her 

to  be  paid  from  place  of  Confinement  under  such  sentence,  and  to  be  paid 

his  earnings,     *  ^  ^  '  r 

&c.  from  his  or  her  net  earnings,  as  the  same  shall  accrue,  and 

so  far  as  they  may  extend.  And  when  such  convict  shall 
be  sentenced  to  fine  or  imprisonment  in  the  common  gaol,  he 
or  she  shaU  be  required  by  the  sentence  to  pay  to  such  own- 
er prosecuting  as  aforesaid,  the  full  amount  or  value  of  tlie 
money,  goods  or  other  article  or  articles  stolen  and  not  re- 
Courtmayem-  stored  or  satisfied  for;  and  if  any  such  convict  shall  be  un- 
power   owner  able  to  make  restitution,  or  pay  the  amount  or  value  as  afore- 

of  goods  todifi-       ,  /»  ^-«  i»  1 

pose  of  convict  said,  the  Justiccs  of  the  Court  before  whom  the  conviction 
^n^rvice— in  ^^^  y^^  ^^^^  further  Sentence  and  order  him  or  her  to  make 

satisfaction  to  such  owner  by  service,  who  shall  thereupon 
be  empowered  to  take  such  convict  in  service,  or  to  dispose 
of  him  or  her  to  any  person  for  such  term  of  time,  not  ex- 
ceeding three  years,  as  shall  be  ordered  by  the  said  Jus- 
Proviso,  tices:  Provided  however ,  That  no  such  convict  shall  be  held 
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in  gaol  for  such  satisfaction  of  the  amount  or  value,  as  afore-  Ch.  7. 
said,  for  a  longer  term  than  thirty  days,  unless  such  owner  ^-^^v-^-^ 
shall  give  security  to  the  keeper  of  the  gaol,  to  satisfy  the 
charge  of  keeping  such  prisoner  from  and  after  that  time,  ac- 
cording to  the  rate  allowed  for  keeping  prisoners  in  the  same 
gaol;  and  if  such  owner  shall  refuse  or  neglect  so  to  do,  and 
shall  not  take  or  dispose  of  such  prisoner,  the  keeper  shall 
no  longer  keep  such  prisoner  for  that  purpose,  but  may  set 
him  or  her  at  liberty,  after  the  expiration  of  the  term  of  im- 
prisonment, if  any,  ordered  by  the  sentence,  and  after  the 
payment  of  the  costs  of  Court,  and  his  own  charges  of  im- 
prisonment; and  if  he  or  she  be  unable  to  pay  the  same, 
upon  application  by  the  keeper  of  the  gaol  to  any  two  Jus- 
tices* of  the  quorum,  within  the  same  County,  they  are  here-  [nil 
by  empowered  to  determine  the  sum  to  be  paid,  and  to  order 
such  prisoner  to  make  satisfaction  by  service,  for  such  reas- 
onable time,  not  exceeding  two  years,  as  they  may  assign,  for 
which  time  the  keeper  may  thereupon  dispose  of  such  pris- 
oner in  service  to  any  citizen  of  the  United  States  :  And  if 
he  or  she  cannot  be  so  disposed  of,  after  being  confined 
three  months,  for  costs,  or  fine  and  costs  only,  the  Justices 
of  the  Circuit  Court  of  Common  Pleas,  within  and  for  the 
same  County,  may,  at  their  discretion,  order  such  prisoner 
to  be  discharged  upon  such  security  as  they  may  judge 
proper  (J). 

Sect.  19.     Beit  further  enacted,  That  when  any  person,  Person  charg- 

^  fid  MTitii  isurce* 

charged  with  the  crime  of  larceny,  or  as  an  accessary  there-  ny,  &c.  to  re- 
in, or  as  a  receiver  of  money,  goods  or  other  articles  stolen  Soub^the  val- 
as  aforesaid,  shall  and  may  be  let  to  bwl,  the  recognisance  ^!^^^^ 
for  the  appearance  of  such  person,  shall  be  taken,  with  suffi-  "ecure  their 

^^  .         .  ,  t_  , ,      appearance. 

cient  surety,  or  sureties,  in  such  sum  as  may  be  reasonably 


required  for  that  purpose  ;    with  a  further  additional   sum 
which  shall  be  double  the  amount  or  value  of  the  money, 

(j)  Wlien  one  connctcd  of  larceny  was  sentenced  to  pay  treble  damages  to 
the  owner  of  the  goods,  and  the  owner  neglected  to  dispose  of  him  in  service 
or  to  give  secnrity  to  the  gaoler,  for  the  charge  of  keeping  the  prisoner  afW 
thirty  days  had  expired,  and  ho  was  afterwards  discharged  by  order  of  the 
court,  it  vras  holden  that  the  owner  conld  not  maintain  an  action  of  debt  a- 
gainstthe  convict  lor  the  damages.    Smiih  vs.  Drew,  5  Mai9. 614. 


[lb.  §  17.] 
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Ch.  8.  goods  or  articles  charged  to  have  been  stolen  or  obtained  by 
such  larceny  ;  and  when  such  recognisance  shall  be  forfeited 
by  default,  the  Justices  of  the  Court  before  whom  judgment 
may  be  rendered  thereon,  shall  order  the  amount  or  value  of 
the  money,  goods,  or  other  articles  stolen  or  obtained  as 
aforesaid,  to  be  paid  out  of  the  sum  which  shall  be  collected 
on  such  recognisance,  to  the  owner  of  such  money,  goods  or 
other  articles,  provided  he  shall  have  been  the  prosecutor. 
[Approved  March  19,  1821.] 


Chapter  S. 

iMan.  Stat.  AN  ACT  against  Blasphemy,  and  profane  Cursing  and  Swearing, 

uly  8, 17S2.] 

^.      ^^,  Sect.   1.     JjE  it  enacted  by  the  Senate  and  House  of 

Cnmeofblas-  ^  .- 

pbemy  de-  Representatives y  in  Legislature  assembled^  That  if  any  person 
shall  wilfully  blaspheme  the  holy  name  of  God,  by  denying, 
cursing,  or  contumeliously  reproaching  God,  his  creation, 
government,  or  final  judging  of  the  world,  or  by  cursing,  or 
[♦72]  reproaching*  Jesus  Christ,  or  tlie  Holy  Ghost,  or  by  cursing 
or  contumeliously  reproaching  the  holy  word  of  God,  that 
is,,  the  canonical  scriptures,  contained  in  the  Books  of  the 
Old  and  New  Testaments,  or  by  exposing  them,  or  any  part 
of  them,  to  contempt  and  ridicule  ^  which  books  are  as  fol- 
lows :  Genesis,  Exodus,  Leviticus,  Numbers,  Deuteronomy, 
Joshua,  Judges,  Ruth,  Samuel,  Samuel,  Kings,  Kings, 
Chronicles,  Chronicles,  Ezra,  Nehemiah,  Esther,  Job, 
Psalms,  Proverbs,  Ecclesiastes,  the  Song  of  Solomon,  Isaiah, 
Jeremiah,  Lamentations,  Ezekiel,  Daniel,  Hosea,  Joel,  Amos, 
Obadiah,  Jonah,  Micah,  Nahum,  Habakkuk,  Zephaniah, 
Haggai,  Zechariah,  Malachi,  Matthew,  Mark,  Luke,  John, 
Acts,  Romans,  Corinthians,  Corinthians,  Galatians,  Ephe- 
sians,  Phillipians,  Collossians,  Thessalonians,  Thessalonians, 
Timothy,  Timothy ,  Titus,  Philemon,  Hebrews,  James,  Peter, 
ifahoiiBhAd-  Peter,  John,  John,  John,  Jude,  Revelations;  every  person 
fee  Laws,  ch.  so  offending,  shall  be  pimished  by  solitaryf  imprisonment  for  a 
8,  p'.  221.]    '  term  not  exceeding  three  months,  and  confinement  to  hard  la- 


Panidunent. 
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bour,  for  a  term  not  exceeding  five  years.  And  whereas  the  Ch.  8. 
horrible  practice  of  profane  cursing  and  swearing  is  inconsist-  ^^"v-^^ 
ent  with  the  dignity  and  rational  cultivation  of  the  human 
mind,  with  a  due  reverence  of  the  Supreme  Being  and  his 
Providence,  and  hath  a  natural  tendency  to  weaken  the  solem- 
nity and  obligation  of  oaths,  lawfully  taken  in  tlie  administra- 
tion of  justice  ;  to  promote  falsehood,  perjury,  blasphemy, 
and  dissoluteness  of  manners,  and  to  loosen  the  bonds  of  civil 
society : 

Sect.  2.     Be  it  therefore  enacted^  That  if  any  person,  Panishment  of 
who  has  arrived  at  the  age  of  discretion,  shall  profanely  curse  {J[°^g,J^ 
or  swear,  and  shall  be  thereof  convicted,  such  person,  so  ">g. 
offending,  shaU  forfeit  and  pay  a  sum  not  exceeding  two  dol- 
lars, nor  less  than  one  dollar,  according  to  the  aggravation  of  rMam.  stmt, 
the  offence  and  the  quality  and  circumstances  of  the  oflfender,    "^    ' 
in  the  judgment  of  the  Court,  or  Justice  of  the  Peace  before 
whom  the  conviction  may  be  ;  and  in  case  the  same  person 
shall,  after  one  conviction  as  aforesaid,  offend  a  second  time^ 
such  offender  shall  forfeit  and  pay,  upon  such  second  con- 
viction, double  the  simi  forfeited  on  the  first  conviction  ;  and  DouWe  pend- 
in  case  the  same  person  shall,  after  two  convictions,  as  afore-  coaviction. 
said,  again  offend,  such  offender  shall  forfeit  and  pay,  upon  Treble  penalty 
each  and  every  subsequent  conviction,  treble  the  sum  for-  jrctiOT?*  ^^**°" 
felted*  on  the  fiirst  conviction,  one  moiety,  of  the  forfeitures        [•73] 
aforesaid,  to  be  to  the  use  of  the  town,  in  which  tlie  offence 
shall  be  committed,  and  the  other  moiety  thereof  to  the  use 
of  the  person  or  persons,  who  shall  make  complaint  thereof, 
or  prosecute  for  the  same  ;  and  provided  also  such  prosecu-  Limitation  of 
tioo  be  commenced  within  twenty  days  after  the  offence  be  P""""^""®"' 
committed.     [Approved  February  24,  1821.] 

Vol.  I.  10 


Preamble. 


74  LORD»S  DAY. 

Cii.  9.  Chapter  0. 

[Mas:».  Stat.  AN  ACT  providing  for  the  due  obeerration  of  the  Lord's  Day. 

anil  Mar.  ll|  WHEREAS  the  observanoe  of  the  Lord's  day  is  highly  promotiTe  of  the  welfare  ofa 
1797,  and  Feb.       comnMinity,  by  affording  neeetsary  seasons  for  relaxation  firom  labour  and  the 
'      ^'J  cares  of  business  ;  for  moral  reflections  and  conversation  on  the  duties  of  life, 

and  the  freqooit  errors  of  hoipan  conduct;  for  public  and  private  wonlup  of  the 
Maker,  Governor  and  Judge  of  the  world;  and  for  those  acts  of  charity  which 
siqpport  and  adorn  a  Christian  Society:  And  whereas  some  thoughtless  and  irre- 
ligious persons,  inattentive  to  the  duties  and  benefits  of  the  Lord's  day,  pro&ne 
the  same,  by  unnecessarily  pursuing  their  worldly  business  and  recreations  on 
that  day,  to  their  own  great  damage,  as  members  of  a  Christian  Society:  to 
the  great  distuiiMnce  <^  well  disposed  persons,  and  to  the  great  injury  of  the 
community,  by  producing  dissipation  of  manners  and  immoralities  of  life. 

Sect.  1.     Jl>E  U  enacted  by  the  Senate  and  House  of 
Representatives,  in  Legislature  assembled,  That  no  traveller, 
Sindn!l*"^ikc.  drover,  waggoner,  teamster,  or  any  of  their  servants,  shall 
o"  J^^  ^^  travel  on  the  Lord's  day,  or  any  part  thereof (o),  (except  from 
necessity  or  charity)  under  a  penalty  not  less  than  four  dol- 
lars nor  more  than  six  dollars  and  sixty-six  cents ;  which 
penalty  may  be  recovered  with  costs  of  prosecution,  upon 
Penalty,  how  complaint  (b)  before  any  Justice  of  the  Peace  in  the  County 
applied.  where  the  offence  may  be  committed  ;  one  moiety  thereof  to 

the  complainant  and  the  other  moiety  to  the  use  of  the  Coun- 
ty within  which  the  offence  may  be  committed  ;  or  before 
the  Circuit  Court  of  Common  Pleas  of  the  same  County  by 
presentment  of  the  grand  Jury,  in  which  case  the  whole  pen- 
alty shall  enure  to  the  benefit  of  the  County  :  Provided  how^ 
Limitation  of  ^^^^  That  all  prosecutions  for  the  said  penalty  shall  be  cora- 
prosecution.      mcuced  withiu  six  months  after  the  offence  was  committed, 

unless  the  offender  resides  without  the  State. 
Business  and       Sect.  2.     Be  it  further  enacted.  That  no  person  or  per- 
uniawfiii.         SOUS  whatsoever  shall  keep  open  his,  her,  or  their  shop,  ware- 
[♦74]        house,*  or  workhouse,  nor  shall,  upon  land  or  water,  do  any 

(a)  This  phrase  has  reference  to  Sunday  evening,  not  Saturday  evening. 
Com.  V8,  JVewtan,  8  Pick.  284. 

(6)  In  a  proceeding  before  a  Jnstice  of  the  Peace  for  an  offence,  the  fact 
must  be  strictly  charged,  but  a  rigid  adherence  to  forms  will  not  be  required  : 
Thus,  in  a  complaint  for  Sabbath  breaking,  it  is  sufficient  to  allege  the  fact  on 
the  Lord's  day  generally,  and  to  conclude  the  complaint  **  against  the  statute 
enacted  for  the  due  observation  of  the  Lord's  day :"  So  if  the  complaint  does 
not  shew  on  whose  behalf  it  complains,  nor  what  the  defendant  has  forfeit- 
ed, nor  bow  the  forfeitoro  ia  appropriated.  Com. ««.  Menenger,  4  Mass.  462. 
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manner  of  labour,  business  (c),  or  work,  (works  of  necessity  Ch.  9. 
and  charity  only  excepted)  nor  be  present  at  any  concert  of  ^-^"v-^-^ 
music,  dancing  or  any  public  diversion,  show  or  entertain- 
ment, nor  use  any  sport,  game,  play,  or  recreaticHi  on  the 
Lord's  day,  or  any  part  thereof,  upon  penalty  of  a  sum  not 
exceeding  six  dollars  and  sixty-six  cents,  nor  less  than  four 
dollars  for  each  offence. 

Sect.  3.  Be  it  further  enacted^  That  no  vintner,  retailer  i„nhoiaer«  not 
of  strone  liquors,  innholder  or  other  person  keepins  a  house  towiffcrdriDk- 
of  pubh'c  entertainment,  shaU  entertain  or  suffer  any  of  the  pi^y  in  their 
iniiabitants  of  the  respective  towns  where  they  dwell,  or  oth- 
ers not  being  travellers  (d) ,  strangers,  or  lodgers  in  such  houses, 
to  abide  and  remain  in  their  houses,  yards,  orchards,  or  fields, 
drinking  or  spending  their  time  either  idly  or  at  play  or  doing  rMas8.S(at. 
any  secular  business  on  the  Lord's  day  or  any  part  thereof,  §  8.]  ' 
on  penalty  of  three  dollars  and  thirty-three  cents,  payable 
by  such  vintner,  retailer  or  innholder,  or  person  keeping  such 
house  of  entertidnment,  for  each  person  so  entertained  or 
sufiered  ;  and  every  person  so  drinking  of  abiding  (except 
as  aforesaid,)  shall  pay  a  fine  not  less  than  two  dollars,  nor 
more  than  four,  for  each  offence ;  and  every  such  licensed 
person,  upon  any  conviction  after  the  first,  shall  pay  a  fine 
of  six  dollars  and  sixty-six  cents,  for  each,  offence  ;  and  hav- 
ing been  three  times  convicted,  shall  be  debarred  from  re- 
newing his  license  forever  after.  And  although  it  is  the  sense 
of  this  Legislature,  that  the  time  commanded  in  the  sacred 
Scriptures  to  be  observed  as  holy  time,  includes  a  natural 
day,  or  twenty-four  hours  ;  yet  whereas  there  is  a  difference 
ofopim'on  concerning  the  beginning  and  ending  of  the  Lord's 
day  among  the  good  people  of  this  State,  and  this  Legisla- 
ture being  unwilling  to  lay  any  restrictions  which  may  seem 
unnecessary  or  unreasonable  to  persons  of  sobriety  and  con- 
science : 

Sect.  4.     Beit  therefore  enacted^  That  all  the  foregoing 
regulations,  respecting  the  due  observation  of  the  Lord's  day,  Limit.*  of  the 
sliall  be  construed  to  extend  to  the  time  included  between 
tJie  midnight  preceding  and  the  sun  setting  of  the  same  day.  ^   •  ^    ^ 

(c)  A  note  made  on  Sanday,  is  not  therefore  void.     Gecr  v$,  Putnam, 
10  Ma$i.  312. 

id)  Com.  VI.  Maxwell,  2  Pick.  139. 
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Ch.  9,.  Sect.*  5.    Be  it  further  enacted,  That  no  person  shall  be 

^-^"^^^     present  at  any  concert  of  music,  dancing  or  other  public  di- 
version, nor  shall   any  person   or  persons   use  any  game, 
atten^^onoerta  sport,  play  or  recreation,  on  the  land  or  water,  on  the  even- 
▼eni^^.on  ^6  ^®^^  preceding  or  succeeding  the  Lord's  day,  on  pain  of 
Sativday   or    thrce  doUars  and  thirty-tliree  cents  for  each  offence  ;  and  no 

Sunday    eve-  '  ^  ^ 

«^y-  retailer,   innholder,  or   person   licensed   to   keep  a  public 

lib.  §  5.]  house,  shall  entertab,  or  suffer  to  remain,  or  be  in  their 
houses  or  yards  or  other  places  appurtenant,  any  person  or 
persons,  (travellers,  strangers  or  lodgers  excepted,)  drinking 
or  spending  their  time  on  the  said  evenings  on  penalty  of 
three  dollars. 

Sect.  6.     Be  it  further  enacted.  That  the  fines  and  pmiai- 
Fioesaodpeo-  ^^^  aforesaid,  shall  be  one  moiety  thereof  to  tlie  town(e) 
^1^^^'^  wherein  the  offence  shall  be  committed,  and  the  other  moiety 
thereof  to  any  person  or  persons  who  shall  inform  and  sue 
for  thQ  Bain^ ;  to  be  recovered  by  a  complaint  to  a  Justice  of 
the  Peace,  witli  costs  of  suit,  or  the  said  fines  may  be  recov- 
MaMi  fw  1  ^^^  ^y  presentment  of  the  Grand  Jury  before  the  Circuit 
Court  of  Common  Pleas,  in  tlie  county  wherein  the  offence 
or  offences  shall  be  committed,  and  when  thus  recovered, 
shall  enure  to  tlie  town  wherein  the  offence  shall  be  commit- 
ted.     And  whereas  the  public  worship  of  Almighty  God  is 
Mar.  8,  1792,  esteemed  by  Cliristians  an  essential  part  of  the  due  obser- 
'^  vance  of  the  Lord's  day,  and  requires  the  greatest  decency 

and  reverence  for  a  due  performance  of  the  same  : 
Indecent  be-  ^ECT.  7  (/).  Be  it  further  enacted.  That  if  any  person 
iMviour  ill  shall  on  the  Lord's  day,  within  the  walls  of  any  house  of  pub- 
bow  punished,  hc  worship,  behave  rudely  or  indecently,  he  or  she  shall 
[ft.  §  7.]  P^y  *  ^^^  ^^^  more  than  seven  dollars  nor  less  tlian  one  dol- 
lar. 

Disturbing  Sect.  8   (/).     Be  it  further  enacted,  That  if  any  per- 

ship!*horpIlm-  ^^^  ^^  persons,  either  on  the  Lord's  day,  or  at  any  other 


ished. 


(e)  The  Justice's  interest  will  disqualify  him  from  ianuog  a  warrant  in 
such  case,  if  he  be  an  inhabitant  of  the  town  to  be  benefitted.  Pearce  vs. 
Jitwood,  18  Mass.  340. 

(/)  A  charge  for  behaving  rudely  iu  a  meeting  house,  and  for  interrupting 
public  worship,  cannot  be  joined  in  one  count  of  ao  indictment.  Com.  vs. 
Symonds,  Jr.  2  Mass.  163. 
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time,  shall  wilfully  interrupt  or  disturb  any  assembly  of  peo-     Ch.  9. 
pie  met  for  the  public  worship  of  God  within  the  place  of    ^-^^^^^^ 
their  assembly,  or  out  of  it,  he  or  they  shall  severally  pay  [lb.  §  8.] 
a  fine  not  exceeding  thirty-three  dollars  nor  less  than  three 
dollars. 

SiiCT.  9.     Be  U  further  enacted,  That  no  person  shall  St'^tote^ 
serve  or  execute  any  civil  process,  from  midnight  preceding  ^  ^^  l^Ktd*u 
to  midnight  following  the  Lord's  day  :  but  the  service  there- 
of shall  be  void,  and  the  person  serving  the  same  shall  be  as 
liable*  to  answer  damages  to  the  party  aggrieved,  as  if  he  had        C^^l 
done  the  same,  without  any  such  civil  process. 

Sect.  10.      Be  it  further  enacted.    That  the  Tjrthing-  Tythingmen, 
men  chosen,  or  which  shall  be  chosen  in  the  several  towns  Jjj^  ^^  "^ 
within  this   State,  shall  be  held  and  obliged  to  inquire  into    „      -^  , 
and  inform  of  all  offences  against  this  act ;  and  all  such  Ty- 
thingmen as  shall  be  hereafter  chosen,  shall  take  die  follow- 
ing oath: — ^You,  being  chosen  a  Tythingman  for  &e  town 

of  ,  for  the  year  ensuing,  and  until  another  riftU  be 

chosen  in  your  room,  do  solemnly  swear,  that  you  will  dili- 
gently attend  to,  and  faithfully  execute  the  duties  of  the  said 
office,  without  partiality,  and  according  to  your  best  discre- 
tion and  judgment.  So  help  you  GOD.  And  every  such 
Tythingman  is  hereby  authorized  and  empowered,  to  enter 
into  any  of  the  rooms  and  other  parts  of  an  inn  or  public 
house  of  entertainment,  on  the  Lord's  day,  and  the  evening 
preceding  and  succeeding  ;  and  if  such  entrance  shall  be  re- 
fused to  any  Tythingman,  the  landlord  or  licensed  person, 
shall  forfeit  the  sura  of  seven  dollars  for  each  and  every  of- 
fence :  And  the  said  Tythingmen  are  liereby  further  author- 
ized and  empowered,  within  their  respective  towns,  to  ex- 
amine all  persons  whom  they  shall  have  good  cause,  from  tlie 
circumstances  thereof,  to  suspect  of  unnecessarily  travelling 
as  aforesaid,  on  the  Lord's  day,  and  to  demand  of  all  such 
persons  the  cause  thereof,  together  with  their  names  and 
places  of  abode  ;  and  if  any  person  shall  refuse  to  give  an- 
swer, or  shall  give  a  false  answer  to  such  demand,  he  shall 
pay  a  fine  not  exceeding  thirteen  dollars,  nor  less  than  three 
dollars,  and  if  ilie  reason  given  for  such  travelling  shall  not 
be  satisfactory  to  such  Tytliingmen,  he  shall  enter  a  complaint 
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Ch.  9.      (e)  against  the   person  travelling,  before  a  Justice  of  the 

^-^^^^^     Peace  in  the  County  where  the  oflfence  is  committed,  if  such 

person  lives  in  such  CounQr,  otherwise  shall  give  information 

thereof  to  some  Grand  Juryman,  to  be  by  him  laid  before 

the  Grand  Jury,  for  their  consideration  and  presentment. 

Sect.   11.     Be  it  further  enactedj  That  the  oath  of  any 

Oath  of  tyth-  Tvthineman  shall  be  deemed  full  and  sufficient  evidence,  in 

ingmen    com-       jo  ,  ,  ,         ,  , 

petent  evi-     any  trial  for  any  offence  against  this  act,  unless  in  the  judg- 
'  ment  of  the  Court  of  Justice,  the  same  shall  be  invalidated 
^   '  ^     '^      by  other  evidence  that  may  be  produced. 

[♦77]  Sect.*  12.     Be  it  further  enacted^  That  the  special  au- 

Dotv  of  aher-  ^®"ty  given  by  this  act  to  Tythingmen,  for  preventing  the 
iflb,  grand  ja-  breaches  thereof,  shall  not  be  construed  or  understood  to  ex- 

rora,  aod  eon-  ,  -r  ^^ 

,  Btabies.  empt  any  Sheriff,  Grand  Jurors,  Constables,  or  other  officers 

[lb.  §  12.]      Of  persons  whatsoever,  from  any  obligation  or  duty,  to  cause 

this  act  to  be  put  in  execution,  but  they  shall  be  held  to  take 

due  notice  and  prosecute  aU  breaches  thereof,  such  special 

authoriQr  notwithstanding. 

Sect.  13.     Beit  further  enacted^  That  all  the  penalties 
Fines  and  pen-  and  fines,  incurred  and  paid  for  any  of  the  offences  aforesaid* 

altiGB  now  i^-  '  A  #  7 

covered    and  mentioned  in  the  seventh,  eighth  and  tenth  sections  of  tliis 
appropna    .    ^^^  ^j^j  ^^  ^^^  ^^  ^^  ^^  ^^  State.     And  that  all  said  of- 

^  '  ^  '^  fences,  tlie  penalties  against  which  exceed  seven  dollars,  shall 
be  prosecuted  by  presentment  of  the  Grand  Jury,  before  the 
Circuit  Court  of  Common  Pleas,  in  the  County  wherein  the 
offence  may  be  committed :  But  all  offences,  the  penalty 
whereof  does  not  exceed  seven  dollars,  except  the  offender 
lives  out  of  the  County  in  which  the  offence  may  be  commit- 
ted, shall  be  prosecuted  by  complaint  before  a  Justice  of  tlie 
Peace  in  such  County :   But  when  the  offender  lives  out  of 

(e)  1.  The  Jostice  b  not  authorized  in  receiving  a  complaint  and  issuing  a 
warrant  on  the  Lord's  daj,  for  a  yiolationof  this  Statute.  Pearee  va.  At- 
tDood,  18  Mass.  824. 

2.  An  arrest  made  on  the  Lord's  day,  pursuant  to  a  warrant  so  issned,  is 
illegal,  and  the  officer  serving  it  will  be  liable  as  a  trespasser,     ib. 

8.  In  an  indictment  for  refusing  to  answer  a  tjthingman  &c.  it  is  not  neces- 
sary to  allege  that  he  had  been  sworn  mto  office — ^nor  that  he  had  any  wand 
or  badge  of  office — ^nor  that  the  defendant  knew  him  to  be  a  tythiogman. 
Com,  vi.  Caldwell,  14  Man.  888. 
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such  County,  he  may  be  prosecuted  by  presentment  qs  afore-     Ch.  10. 
said,  although  the  penalty  does  not  exceed  seven  dollars  (/). 
[Approved  February  6,  1821.] 

Additional  Act,  ch.  270,  Vol.  3,  p.  9d. 


Chapter  10. 

AN  ACT  ibr  the  Panishment  of  Adultery,  Polygamy,  Lewdness  and  Fornication. 

Sect.   1.     Be  it  enacted  by  the  Senate  and  House  of  |[^"*™^*  °^ 
Representatives^  in  Legislature  assembled^  That  if  any  man  [^su»-  Stat. 
or  woman  shall  commit  adultery,  and  be  thereof  convicted  (a),  §  i.]  / 
he  or  she  shall  be  punished  by  solitaryf  imprisonment  for  a  j^ee  Lawi,  cb. 
term  not  exceeding  three  months,  and  confinement  to  hard  |^'.|2i.]  ^' 
labor  for  a  term  not  exceeding  five  years. 

Sect.  2.     Be  it  further  enacted^  That  if  any  person  with-  Penons  while 
in  this  State,  being  married,  shall  marry  any  person,  the  for-  fJ^^^JSJi"* 
mer  husband  or  wife  being  alive,  or  who  shall  continue  to  live   «  - « i 
so  married,  and  being  thereof  convicted,  shall  be  punished  by 
solitaryf  imprisonment  for  a  term  not  exceeding  three  months,  [fSee  §  i.] 
and*  by  confinement  to  hard  labour  for  a  term  not  exceeding       l*'''®! 
five  years  :  Provided  always^  That  this  act  shall  not  extend  to  y^y.  ^**' 
anj  person  whose  husband  or  wife  shall  be  continually  re-  proviso  in  caee 
maining  beyond  sea,  by  the  space  of  seven  years  together,  or  ^L^^^o^^ 
whose  husband  or  wife  shall  absent  him  or  herself,  the  one 
from  the  other,  by  the  space  of  seven  years  together  ;  the  Vol.  8,  p.  288.] 
one  of  them  in  either  case  not  knowing  the  other  to  be  liv- 
ing within  that  time,  nor  to  the  wife  of  any  mairied  man  who 

if)  "It  18  impomble  to  imagine  terma  more  indicative  of  an  unequivocal 
•xclwnon  of  a  juatice'i  juriidiction  over  a  perron  not  living  within  the  conOi- 
t/,' than  those  need  by  the  Legiakture"  above.  Pearce  ««.  Atwood,  IS 
JMm.  848. 

2.  OCeneet  against  thii  itatnte  are  not  originally  cognizable  in  the  S.  Court. 
Catn,  VM,  Johfuon,  8  Ma$M,  87. 


(a)  On  an  indictment  for  adnltery,  the  marriage  of  the  party  charged  may 
b«  proved  bj  witneaMa  present  at  the  time,  and  a  copy  of  the  record  is  not 
raqnisite.  Com.  v$.  Jforeross^  9  Mass.  498.  Com*  vs.  Barbarick,  16 
Mass.  168. 
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Ch.  10.  gjjajj  willingly  absent  himself  from  his  said  wife,  by  the  space 
Or  desertion  ^^  seven  years  together,  without  making  suitable  provision  for 
by  husband  for  jjgy  support  and  maintenance  in  the  mean  time,  if  it  shall  be 

seven  years  in  *  -^  ' 

certain  cases,    in  his  power  SO  to  do  ;  nor  to  any  person  that  is  or  shall  be 

at  the  time  of  such  marriage  divorced,  by  sentence  of  any 

Proviso  as  to  Court  whatsoever,  which  has,  or  may  have  legal  jurisdiction 

pnrty^Tn^'wae  ^^^  ^^^^  purposc,  unless  such  person  is  tlie  gin'lty  cause  of 

of  divorce.        gu^h  divorce  (6),  nor  to  any  person  for  or  by  reason  of  any 

former  marriage  had  or  made,  or  hereafter  to  be  had  or  made 

within  the  age  of  consent/ 

Sect.  3.  Beit  further  enacted y  That  if  any  man  and 
Punishment  of  Woman,  either  or  both  of  whom  being  then  married,  shall 
habitation,and  lewdly  and  lasciviously  associate  and  cohabit  (c)  together,  or 
open  w  j£  jy^y  j^j^j  Qj.  ^Qjjjjjn,  married  or  unmarried,  shall  be  guilty 

ph.  $  6.]        of  open  (d)  gross  lewdness  and  lascivious  behaviour,  and  shall 
be  thereof  convicted  before  the  Justices  of  the  Supreme  Ju- 
[fSee  §  1.]      dicial  Court,  they  shall  be  punished  by  solitary!  imprison- 
ment for  a  term  not  exceeding  three  months,  and  confine- 
ment to  hard  labour  for  a  term,  not  exceeding  five  years. 
Sect.  4.     Be  it  further  enacted.  That  if  any  man  shall 

Punishment  of  ./....  •  i_  •      ,  , 

fornication,      conmiit  tomication  With  any  single  woman,  the  man  or  wo- 
man so  oflfending  and  being  thereof  convicted  before  the 
ff**i6.^re6   ^""^"^^  Court  of  Common  Pleas,  shall  be  punished  by  im- 
§1.]  prisonment  in  the  common  gaol  for  a  term  not  less  than  ten 

days,  nor  more  than  sixty  days  :  or  shall  be  sentenced  to  pay 
a  fine  not  less  than  twenty  dollars,  nor  more  than  one  hun- 
dred dollars,  as  the  Court  may  direct.  [Approved  Februa- 
ry 28,  1821.] 

{h)  Com.  vs.  Patnam,  1  Pick.  136;  Cambridge  vs.  Lexington,  ibid,  606. 

(£)  1.  An  indictment  under  this  proviaion  ia  not  maintained  by  evidence  of 
one  act  of  criminal  intorooorse  between  a  mimed  man  and  single  woman. 
Com,  vi.  Calefy  10  Man.  163. 

2.  The  evidence  of  marriage  in  such  case  is  the  same  as  in  case  of  adnhe- 
Tj.    See  note  (a)  §  1,  of  this  chapter. 

{d)  On  an  indictment  for  this  ofience,  evidence  of  mdeness,  or  such  be- 
hftvionr,  tn  secret,  will  not  be  sufficient.     Com.  vs.  Catiirh  1  Ma$$,  8. 
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€hapter   11. ""  Ch.  U. 

AN  ACT  against  Forgerj'  ami  Counterfeiting.  [*T9] 

Sect.   1.     JljE  i^  enacted  by  the  Senate  and  House  of 
RepresentativeSy  in  Legislature  assembled^  That  if  any  person  public  rt^onU 
shall  falsely  make,  alter,  forge  or  counterfeit,  or  shall  pro-  ^a*^?ivate^*^ 
cure  to  be  falsely  made,  altered,  forged  or  counterfeited,  or  «c»«^»"»»,  &c. 
shall  willingly  aid  or  assist  in  falsely  making,  altering,  forg- 
ing or  counterfeiting  any  public  record,  any  certificate  or  at- 
testation of  a  Justice  of  the  Peace,  Public  Register,  Notary  [Ma«».  Stat. 
Public,  Clerk  of  any  Court,  Town  Clerk,  or  other  public  of-  Mar.i5,i805, 
ficer,  in  any  matter  w^herein  such  their  certificate  or  attesta- 
tion is  receivable  and   may  be  taken  as  legal  proof;    any 
charter,  deed,  w^ill,  testament,  bond  or  writing  obligatory,  let- 
ter of  attorney,  policy  of  insurance  or  bill  of  exchange  ;  any 
promissory  note  (a) ,  order,  (i)  acquittance  (c)  or  discharge, 
for  or  upon  the  payment  of  money  or  delivery  of  goods  ;  or  any 
acceptance  of  a  bill  of  exchange  or  •  any  endorsement  or  as- 
signment of  a  biU  of  exchange  or  promissory  note,  for  the 
payment  of  money ;  any  accountable  receipt  for  money  or 
goods,  or  for  any  note,  bill  or  security  for  money  or  goods  ; 
or  any  lottery  ticket  in  any  lottery  legally  autliorized  and 
licensed  within  this  State,  or  shall  utter  or  publish  as  true,  or  uttering 
any  such  fake,  altered,  forged  or  counterfeited  record,  cer-  &e!"h^w  pun- 
tificate  or  attestation,  charter,  deed,  will,  testament,  bond  or  *****'*** 
writing  obligatory,  letter  of  attorney,  policy  of  insiu-ance, 

(a)  1.  The  iDdictment  need  not  set  forth  the  date  of  the  note,  nor  the  time 
when  the  money  was  made  payable.     Com.  vs.  Rasa,  2  Mcus.  873. 

2.  Nor  an  eodoraemeDt  of  the  note.     Com,  vs.  JVard,  2  Mass.  397. 

{b)  I.  On  an  indictment  for  altering  an  order  in  writing  for  money  payable 
to  the  defendant,  evidence  of  his  confesnion  that  another  did  it,  defendant 
knowing  and  assenting  to  it,  was  held  sufficient  to  warrant  a  conviction. 
Cam.  Of.  Stevens,  10  Mass.  181. 

2.  To  constitute  forgery  of  an  order  for  the  delivery  of  goods,  it  is  not  ne- 
cessary that  the  person,  whose  name  is  forged,  have  goods  in  the  hands  of 
the  drawee.     Com.  vs.  Fisher,  17  Mass.  47. 

(e)  In  an  indictment  for  forging  an  acqaittance,  it  is  not  necessary  to  al- 
lege that  any  goods  were  delivered  in  consideration  of  such  acquittance  ;  the 
false  making,  with  intent  to  defraud,  is  the  gist  of  the  offence.  Com.  vs. 
Ladd,  15  ^osf.  526. 

Vol.  I.  11 
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Ch.  11.     bill  of  exchange,  promissory  note,  acceptance,  endorsement, 
^^"^^"^^     assignment,  order,   acquittance,  discbarge,  accountable  re- 
ceipt or  lottery  ticket,  knowing  the  same  to  be  false,  altered, 
forged  or  counterfeit,  with  intent  to  injure  or  defraud  any 
person  (d) ,  or  any  body  politic  or  corporate,  then  every  person 
on  conviction  SO  offending,  in  either  of  the  particulars  aforesaid,  who  shall 
Court.  ^®  thereof  duly  convicted,  in  the  Supreme  Judicial  Court, 

ifaboiifhed;     shall  bc  puuislicd  by  solitary t  imprisonment,  for  a  term  not 
868,  §  2^* Vol!  exceeding  six  months,  and   by  confinement  afterwards,  to 
8,  p.  221.]      j^j^j  laboiu",  for  a  term  not  less  than  two  years,  and  not  ex- 
ceeding ten  years. 

Sect.  2.     Be  it  further  enacted.  That  if  any  person  shall 
falsely  make,  alter,  forge  or  counterfeit,  or  shall  procure  to 
1*80]       be*  falsely  made,  altered,  forged  or  counterfeited  ;  or  shall 
Punishment      willingly  aid  or  assist  in  falsely  making,  altering,  forging  or 
for  foreing      counterfeiting,  any  note,  certificate,  or  other  bill  of  credit, 
it,  bank  bills,  which  hath  been  or  may  be  issued  by  the  Treasurer  or  other 
Commissioner  or  Conmiissioners  duly  authorized,  for  any  debt 
^    *  ^   *^        of  tliis  State  ;  or  any  bank  bill,  or  promissory  note  payable 
to  the  bearer,  signed  in  behalf  of  any  company  or  corpora- 
tion, by  law  licensed  and  authorized  as  a  bank,  within  this 
State,  or  payable  and  demandable  therein,  at  the  office  of 
any  banking  company  incorporated  by  any  law  of  the  Uni- 
ted States  ;  or  if  any  person  having  knowledge  of  such  false 
aU  kf^ofren"  "^^^'^S?   altering,   forging   or  counterfeiting,  shall   willingly 
dering  current  aid  or  assist  in  altering  or  rendering  current  as  true,  any  such 

B8    true     anv 

such,    '         false  altered,  forged  or  counterfeited  notes,  certificates,  bills 
of  credit,  bank  bills,  or  notes,  and  for   that  purpose   shall 

or    possessing  .  i  •  v  \      i» 

such,  knowing,  possess,  at  any  one  time,  any  number  not  less  than  ten  (e)  of 
tent^topass."*'  such  similar  false,  altered,  forged  or  counterfeit  notes,  cer- 


{d)  1.  The  person  whose  instnunent  is  alleged  to  be  forged  is  not  a  compe- 
tent witness  to  prove  the  foigery,  unless  the  instrament  said  to  be  forged,  is 
produced  at  the  trial.     Com.  vs.  Hutchinson,  1  Mass.  7. 

2.  But  when  the  instrument  has  been  secreted,  to  screen  the  oiTender,  the 
person  whose  name  is  charged  to  have  been  forged,  and  who  had  seen  and 
copied  the  instrument,  is  a  competent  witness  to  prove  the  instrument  forg- 
ed, and  the  production  of  it  will  be  dispensed  with.  Com.  vs.  Snell,  3 
Mass.  82. 

(e)  1.    The  possession  in  this  State  [Mass.]  of  ten  ooiinterieit  honk  bills. 
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lificates  or  bills  of  credit,  bank  bills  or  notes,  knowing  the     Ch.  11. 
sanie   to  be  fake,  altered,  forged  or  counterfeit   as  afore-     ^-^^^^^ 
said,  with  intent  to  utter  or  pass  the  same  and  thereby  to  in- 
jure or  defraud  this  State,  any  body  politic  or  corporate,  or 
any  person  or   persons,  then   every  person,  so  offending, 
in  either  of  the  particulars  aforesaid,  who  shall  be  thereof 
duly  convicted  in  the  Supreme  Judicial  Court,  shall  be  pun- 
ished by  solitary!  imprisonment  for  a  term  not  exceeding  one  [fSee  §  i.] 
year,  and  by  confinement  afterwards  to  hard  labour,  for  and 
during  his  or  her  life. 

Sect.  3.     Be  it  further  enacted^  That  if  any  person  shall 
utter  (/),  or  tender  in  payment  as  true,  any  such  false,  alter-  for  uttering  or 
ed,  forged  or  counterfeit  note,  certificate  or  bill  of  any  debt  payiMn^^  &1m 
of  this  Sute,  bank  bill,  or  promissory  note  payable  to  the  ^twk!^/!^''' 
bearer,  by  any  bank  as  aforesaid,  knowing  the  same  to  be  .^^  ^  3 . 
false,  altered,  forged  or  counterfeit,  with  intent  to  injure  or 
defraud  this  State,  any  body  politic  or  corporate,  or  any 
person  or  persons  ;  every  person   so  offending,  and  who 
shall  be  duly  convicted  thereof,  in  the  Supreme   (g)  Judicial 
Court,  shall  be  punished  by  solitaryf  imprisonment  for  a  [fSee  §  1.] 
term  not  exceeding  thirty  days ;  and  by  confinement  after- 

with  intent  to  pus  them  in  another  State,  is  an  ofTence  within  this  Statute. 
Com.  V8,  Cone,  2  Maaa,  182.    Ihid  vs.  Carey  ^  2  Pich.  47. 

2.  To  an  indictment  under  this  section,  for  posseasing  ten  or  more  counter- 
feit bank  billi,  it  b  no  aafficient  objection,  that  it  is  alleged  that  such  bills  pur- 
port to  be  bills  of  anch  a  bank — that  they  were  payable  to  the  bearers  there- 
of— that  thej  are  not  alleged  to  be  zimilar  bills — that  they  are  described  as 
pfX>m]ssorj  notes  or  bank  bills — or  that  it  is  not  alleged  that  the  party 
chaiged  had  knowledge  of  the  false  making,  &c.  Brown  vs.  Com.  8  Mass. 
59.     Com.  vs.  Carey,  2  Pick.  47.     Com.  vs.  JVhitmarsh,  4  Pick.  233. 

S.  The  word  similar,  in  §  2,  does  not  enter  into  a  description  of  the  of- 
fenee,  bot  its  purpose  is  to  distribute  the  provisions  of  the  §  to  its  respective 
subjects.    Brown  vs.  Com.  8  Mass.  69. 

4.  It  is  necessary  to  describe  the  bills  in  the  indictment,  or  to  set  forth  a 
sufficient  reason  why  they  are  not  so  described.  Com.  vs.  Houghton,  8 
Mass.  107.    See  Com,  vs.  Bailey^  1  Mass.  62;  Com.  vs.  Stevens,  ib.  203. 

(/)  Procuring  a  counterfeit  bank  note  to  be  passed  by  an  ignorant  boy, 
as  a  true  one,  was  held  to  be  a  passing  within  the  provision  of  §  3.  Com. 
99.  Hill,  11  Mass.  136. 

{g)  Or  C.  C.  Pleas,  whicli  has  jurisdiction  of  all  offences  enumerated  iu 
this  chapter,  except  those  in  §  1 ,  2,  8.    See  Law$t  ch.  233,  Vol.  8,  p.  63. 
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Ch.  11.     wards  to  hard  labour  for  a  term  not  exceeding  three  years  ; 
^*^^^^"*^     or   by  a  fine  not  exceeding  one  thousand  dollars,  and  by 
[♦81]       binding*  to  the  good  behaviour  for  two  years,  at  the  discre- 
tion of  the  Justices  of  the  said  Court  before  whom  the  con- 
viction may  be.     And  if  after  any  such  conviction,  the  same 
„    . ,  person  shall  be  guilty  a  second  time  of  the  hke  offence,  and 

uecond  convic-  shall  be   duly  convicted   thereof  in  the  Supreme  Judicial 
Court ;  or  if  in  the  Supreme  Judicial  Court  at  the  same  term 
thereof  any  person  shall  be  duly  charged  and  convicted  of 
tioii**  of*^3uw  ^®  s^^  offence,  in  tliree  several  instances,  then  such  person 
sajnc^m*      may  be  adjudged  to  be  a  common  utterer  of  counterfeit  bills, 
[fSec  §  1.]      and  shall  be  punished  by  solitaryf  imprisonment  for  a  term 
not  exceeding  one  year,  and  by  confinement  afterwards  to 
hard  labour  for  a  term  not  less  than  two  years,  and  not  ex- 
ceeding ten  years. 

Sect.  4.     Be  it  further  enacted^  That  if  any  person  shall 
Puii'iMiiment      bring  into  or  shall  have  in  his  possession  (h)  witliin  this  State, 
briu{rhlg"imo    any  false,  forged  and  counterfeit  bill  or  bills,  note  or  notes  in 
biiis 't'hi^h!^  *®  similitude  of  the  bills  or  notes  payable  to  the  bearer  there- 
ujiit  to  para,      q{^  issued  by  or  for  any  bank  or  banking  company,  which  is 
or  shall  be  established  within  tliis  State,  or  in  any  other  part 
of  the  United  Stales,  for  tlie  purpose  of  rendering  the  same 
current  as  true,  or  with  intent  to  pass  the  same,  knowing  tlie 
same  to  be  false,  forged  and  counterfeit,  every  such  offender 
[fOr  C.  C.  P.  upon  due  conviction  thereof,  before  the   Supremef  Judicial 
§1]  Court,  shall  be  punished  by  solilar}^J  imprisonment,  for  such 

term,  not  exceeding  three  months  ;  and  by  confinement  af- 
terwards to  hard  labour,  for  such  term  not  exceeding  three 
years  ;  or  by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  common  gaol  not  exceeding  one  year, 
as  the  Justices  of  the  said  Court,  before  whom  tlie  convic- 
tion may  be,  shall  sentence  and  order,  according  to  the  ag- 
gravation of  the  offence. 

{h)  1.  The  possesaion  of  forged  bills,  parporting  to  be  bills  of  the  bank  of  A. 
no  sach  bank  in  fuct  existing,  with  intent  to  pass  them  as  genuine  bills,  is  not 
an  oiFence  within  this  statute.     Com.  vs.  Morse,  2  Mass.  138. 

2.  But  uttering  such  fictitious  bank-bills,  with  intent  to  injure  and  deceive, 
is  a  fraud  at  common  law,  punishable  by  indictment.  Com.  vs.  Boynton,  2 
Mass.  77. 

8.  Com.  vs.  Smith,  7  Pick.  187. 
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Sect.  5.     Be  it  further  enacted ^  That  in  all  prosecutions     Ch.  II. 
for  forgery,  or  counterfeiting  any  bank  bills  or  promissory     ^-^^^^^ 
notes,  of  any  of  the  banks  mentioned  and  described  in  the 
second,  third  and  fourth  sections  of  this  Act ;  or  for  utterine,  rMa«».  Stat. 

.        •  Feb  19  1819 1 

publishing,  or  tendering  in  payment  as  true  any  such  forged       '    * 

or  counterfeit  bills  or  notes,  or  fbr  having  the  possession  of 

any  such  forged  or  counterfeit  biUs  or  notes  with  intent  to 

pass  the  same,  the  testimony  of  the  President  or  Cashier  of 

such  banks  may  be  dispensed  with,  if  the  place  of  residence 

of  such  President  or  Cashier  shall  exceed  the  distance  of  [f2  Pick.  47.] 

forty*  miles  from  the  place  of  trialf  ;  but  in  all  such  cases  it       [•82] 

shall  be  lawful  to  admit  the  testimony  of  any  witness  acquaint-  Testimony  of 

ed  with  the  signature  of  the  officers  of  said  banks,  or  who  caahier"*inay'[ 

may  have  knowledge  of  the  difference  between  the  true  and  i^*[^*^  ^I 

the  counterfeit  bills  or  notes  of  said  banks,  to  prove  that  such  ^ed  with--«nd 

\  other  proof  ad- 

bills  or  notes  are  counterfeit,  any  law  or  practice  to  the  con-  mitted. 

trary  notwithstanding. 

Sect.  6.  Be  it  further  enacted^  That  in  all  criminal  pro- 
secutions, within  this  State,  for  forging  and  altering  any  pa-  -j^^^  g^^ 
per  or  other  biU  of  credit  of  the  United  States  of  America,  Mar.  8, 1792,] 
or  either  of  said  States  ;  or  for  uttering  or  passing,  any  such 
|>aper  or  other  bill  of  credit,  knowing  the  same  to  be  forged 
or  altered  ;  or  of  holding  and  possessing  such  forged  or  alter- 
ed bill  of  credit,  with  intent  to  utter  or  pass  the  same,  know- 
ing the  same  to  be  forced  or  altered,  the  certificate  under  Certificate  of 

*^  °  '  ^  ^  Secretary     or 

oath  of  the  Secretary  or  Treasurer  of  the  said  United  States  Treaimrer    of 
of  America,  or  of  either  of  the  said  States,  of  the  tenor  of  of  any  State 

tlie  true  bill,  alleged  to  be  forged  or  altered,  shall  be  admit-  ^JadmSl 

ted  on  trial  in  such  prosecution,  for  the  purpose  of  proving  ^  P'*^^- 
such  bill  of  credit  to  be  forged  or  altered. 

Sect.  7.     Be  it  further  enacted^  That  if  any  person  shall 

engrave,  form,  make  or  mend,  or  shall  begin  to  engrave,  form,  Punishment 

make  or  mend  any  plate  or  plates,  paper  rolling  press,  or  oth-  ^^J  J^Eg'"^ 

cr  tool,  instrument  or  material,  devised,  adapted  and  design-  pja^»   Pre"» 

cd  for  tlie  stamping,  forging  and  making  any  false  and  coun-  ing; 

icrfeit  certificates,  bills,  or  notes  which  have  been,  or  which  rjiaw.  stat. 

siiall  be  issued  as  aforesaid,  by  or  for  any  debt  of  this  State,  §  Sj    *       ' 
or  by  or  for  any  bank  or  banking  company  which  is  or  shall 
be  established  in  tliis  State,  or  in  any  other  part  of  the  Uni- 
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Ch.  11.     ted  Steles  ;  or  shall  have  in  his  possession  any  such  plate  or 
^-^"^^"'^     plates,  engraven  in  any  part,  or  any  paper  rolling  press,  or 
or   possessing  Other  tool,  instrument  or  material,  devised,  adapted  and  de- 
&c!*  Jith^'n-  signed  as  aforesaid,  widi  the  intent  (i)  to  use  and  employ  the 
tent  to  use,  fcc.  g^me,  or  to  cause  or  permit  the  same  to  be  used  and  employ- 
ed in  forging  and  making  any  such  false  and  counterfeit  cer- 
tificates, bills  or  notes,  every  person  so  offending,  who  shall 
y^^^  rc^i  ^^  thereof  duly  convicted  before  the  Supremef  Judicial  Court, 
1]  shall  be  punished  by  solitary^:  imprisonment,  for  such  term, 

not  exceeding  three  months,  and  by  confinement  afterwards 
to  hard  labour  for  such  term,  not  exceeding  three  years  ;  or 
[♦83]  by*  fine  not  exceeding  five  hundred  dollars  and  by  imprison- 
ment in  the  common  gaol,  for  such  term,  not  exceeding  one 
year,  as  the  Justices  of  the  said  Court,  before  whom  the  con- 
viction may  be,  shall  sentence  and  order,  according  to  the 
aggravation  of  the  offence. 

Se<:t.  8.     Be  it  further  enacted j  That  if  any  person  shall 
Punishment     forgc  or  Counterfeit,  or  shall  procure  to  be  forged  or  counter- 
go\d  o?'£^Ter  feited,  or  shall  willingly  aid  or  assist  in  forging  or  countor- 
bg'^pasdng  feiting  any  gold  or  silver  coin,  current  within  this  State,  by 
It  as  true,  &c.  ^g  j^^g  qj.  usages  thereof,  or  if  any  person,  knowing  of  such 
(lb.  §  6.]        forging  and  counterfeiting,  shall  willingly  aid  or  assist  in  pass- 
ing and  rendering  current,  as  true,  any  such  forged  or  coun- 
terfeit coin,  and  for  that  purpose  shall,  at  any  one  time,  pos- 
sess any  number,  not  less  than  ten,  of  similar  (j)  pieces  of 
or  possessing  false  money  or  coin,  forged  and  counterfeited  to  the  simili- 
poM  M^UTie^  ^^^®  ^f  ^®  S^l^  ^'  silver  money  or  coin,  current  as  afore- 
^^'  said,  with  intent  to  utter  the  same,  as  true,  knowing  the  same 

to  be  false,  forged  and  counterfeit,  every  person  so  offend- 
ing, in  either  of  the  particulars,  aforesaid,  who  shall  be  du- 
ly convicted  thereof  in  the  Supreme  Judicial  Court,  shall  be 
(fSee  §  1.]      punished  by  solitaryf  imprisonment  for  a  term,  not  exceed- 

(t)  The  pofsetsioQ  ofsacb  materials  withont  an  intent  to  use  tbem  in  coan- 
terfeiting,  is  not  an  ofience  vrithin  this  proyiaion.  Com,  vs,  Morse,  2  Mtus. 
128. 

(j)  A  peraon  may  be  gnilty  of  the  offence  described  in  §  8,  by  having  in 
his  possession  ten  pieces  of  coanterfeit  gold  coin,  or  ten  of  counterfeit  silver 
coin,  althongb  they  be  not  of  the  same  description  or  denomination.  Brown 
vi.  Com,  8  Mats,  69. 
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ing  one  year,  and  by  confinement  afterwards  to  hard  labour  Ch.  1 1. 
for  and  during  his  or  her  life.  v-^-v-^^^ 

Sect.  9.     Be  it  further  enacted^  That  if  any  person  shall 

bring  into  this  State,  or  shall  possess  within  the  same,  any  Puniahment 

number  of  similar  pieces  of  false  money  or  coin,  forged  and  [n][o^s^^i^°*^or 

counterfeited  as  aforesaid,  knowine  the  same  to  be  false,  poi»c»sing   in 

-  .  .       .  .  ,  *'»  f^^  coin, 

forged  and  counterfeit,  with  mtent  to  utter  and  pass  the  same,  &c.  with  in- 
as  true  ;  or  if  any  person  shall  utter,  pass  or  tender  in  pay-  &".    °  ***"' 
ment,  as  true,  any  false  money  or  coin,  knowing  the  same  to  .j^  ^  ^  -. 
be  false,  being  counterfeit,  in  the  similitude  of  any  gold  or 
silrer  money,  or  coin  current  by  law  or  usage,  within  this 
State,  with  intent  to  defraud  any  person  or  persons  ;  every 
person,  so  offending,  ^o  shall  be  duly  convicted  thereof  in 
the  Supreme  Judicial  Court,  shall  be  punished  by  solitary!  [t  See  §  i.] 
imprisonment  for  a  term,  not  exceeding  three  months,  and  Punishment 
by  confinement  afterwards  to  hard  labour  for'a  term  not  ex-  :S„wcti:r"'' 
ceeding  three  years  ;  or  by  a  fine  not  exceeding  one  thous- 
and doUars,  and  by  binding  to  the  good  behaviour  for  two 
years.     And  if  after  one  conviction  as  aforesaid,  the  same 
person*  shall  be  guilty  a  second  time  of  the  like  offence,  and        [*84] 
shall  be  duly  convicted  thereof ;  or  if  any  person  before  the 
Supreme  Judicial  Court,  at  the  same  term  thereof,  shall  be 
chareed  and  convicted  of  the  said  offence,  in  tliree  several      .    . 
instances,  then  such  person  shall  be  adjudged  to  be  a  common  emi  inBtancr9» 
utterer  of  counterfeit  money,  and  shall  be  punished  by  soli-  term.  ^ 
tary  imprisonment  for  a  term  not  exceeding  one  year,  and  by 
confinement  to  hard  labour,  for  a  term  not  less   than   two 
years,  and  not  exceeding  ten  years. 

Sect.  10.     Be  it  further  enacted^  That  if  any  person  shall 
cast,  stamp,  engrave,  form,  make  or  mend,  or  shall  knowing-  folTmi^ng, 
ly  possess  any  mould,  pattern,  dye,  puncheon,  engine,  press  J^l^Sg^lLy 
or  other  tool  or  instrument,  devised,  adapted  or  designed,  "^  fo,^^ 
for  the  coining  and  makins  any  false  and  counterfeit  money  mgmetab.&c. 

^  "      '  or    permitting 

or  com,  m  the  similitude  of  the  gold  or  silver  money  or  such  mould, 
coin,  current  within  this  State,  by  Ae  laws  or  usages  thereof,  ^^'  ^° 
with  the  intent  to  use  and  employ  the  same,  or  to  cause  or  ^^'  §®*1 
permit  the  same  to  be  used  and  employed  in  coining  and 
making  any  such  false  and  counterfeit  money  and  coin  as 
aforesaid ;   every  person  so  offending,   shall  be  punished 
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[fSee  §  1.] 


Ch.  11.  bysoStiryf  iinprisoDmcnt  for  sucb  temi,  not  exceeding  three 
months,  and  by  confinement  afterwards  to  hard  labour  for 
such  term,  not  exceeding  three  years  ;  or  by  a  fine,  not  ex- 
ceeding five  hundred  dollars,  and  by  imprisonment  in  the 
common  gaol  for  such  term,  not  exceeding  one  year,  as  the 
Justices  of  the  said  Court,  before  whom  the  conviction  may 
be,  shaU  sentence  and  order,  according  to  the  aggravation 
of  the  oflence. 

Sect.  11.     J5e  ft /wr/Acrcnaderf,  That  for  the  prevention 
Rewards  to     and  discovery  of  certain  of  the  offences  aforesaid,  there  shall 
conviction  *of  be  allowed  and  paid  at  tlie  public  treasury,  by  tlie  warrant  of 
CC9.  ***  ^     '  the  Governor,  with  the  advice  and  consent  of  the  Council,  to 
\Xb,  §  9.]        ^®  granted  upon  the  certificate  of  the  Justice  or  Justices  of  the 
Supreme  Judicial  Court,  before  whom  the  conviction  shall 
be,  to  the  person  or  persons,  who  shall  inform  and  prose- 
cute against  any  other  person  or  persons,  who  shaU  be  there- 
upon charged  and  convicted,  the  following  rewards,  that  is 
to  say  ;  for  any  conviction  of  the  crime  of  forging  and  mak- 
ing any  false  and  counterfeit  certificate,  bill  or  note,  in  the 
similitude  of  any  certificate,  bill  or  note,  payable  to  the 
[*S5]       bearer*  thereof,  which  hath  been,  or  which  shall  be  issued  as 
aforesaid,  for  any  debt  of  this  State,  or  by  or  Tor  any  bank 
or  banking  company,  witliin  this  State,  by  law  eatablished  ; 
or  of  the  crime  of  forging  and  making  any  false  and  counter- 
feit coin,  as  aforesaid,  for  every  person  that  shall  be  so  con- 
victed, tlie  sum  of  sixty  dollars  :  and  for  any  conviction  of 
the  crime  of  possessing,  with  an  intent  to  utter,  or  of  know- 
ingly uttering  any  such  false  and  counterfeit  certificate,  bill, 
note,  money  or  coin,  the  sum  of  forty  dollars,  for  every  per- 
son tliat  shall  be  so  convicted.     And  when  it  shall  happen 
thsmcwe^^II!!  ^^  ^^^^  ^^  moTe  are  the  informers  and  prosecutors,  in  any 
ecotor,  reward  one  offence,  the  reward,  thereupon  to  be  allowed,  shall  be 

to  be  divided.  '  «  .  . 

divided  between  them  equally,  or  m  such  other  proportions, 
as  the  Justice  or  Justices  certifying  as  aforesaid,  shall  de- 
termine and  appoint.     [Approved  February  19,  1821.] 

[Forgery  at  common  law,  may  be  committed  of  any  writing,  which,  if  genuine, 
would  operate  as  the  foundation  of  another's  liability.    Anus  (jr  al,  2  Glf.  965.J 
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€hapter  19.  Ch.  12. 

AN  ACT  against  Perjury  and  Subornation  of  Perjury. 

Sect.  1.     JBE  it  enacted  by  the  Senate  and  Howe  of  ^   ,  ^ 

•      r       -  1  i»»mi'/»  Puniahment  of 

Representatives^  in  Legislature  assembled ,  That  if  any  person,  perjury. 

being  lawfully  required  to  depose  the  truth,  in  any  proceeding 

in  a  course  of  justice,  shall  commit  any  manner  of  wilful  per-  [Maaa.  Stat. 

jury  (a),  every  person  so  offending,  and  being  thereof  con-  ^^j^-  27, 1818, 

victed  before  the  Supreme  Judicial  Court,  shall  be  punished 

by  soL'taryf  imprisonment,  for  a  term  not  exceeding  three  rf abolished; 

months^  and  by  confinement  afterwards  to  hard  labour,  for  I^^YsJ' Vol! 

a  term  not  less  than  two  years,  and  not  exceeding  fifteen  ^*  p-  221] 

years. 

Sect.  2.  Be  it  further  enacted^  That  if  any  person  shall 
commit  subornation  of  perjury,  by  procuring  another  person  Ofsubomation 
to  commit  wilful  and  corrupt  perjury  as  aforesaid,  every  per- 
son guilty  of  such  subornation  of  perjury,  and  being  thereof 
duly  convicted,  shall  be  liable  to,  and  suffer  the  same  pun- 
ishment and  disability,  as  in  this  act  is  provided  for  the  pun- 
ishment of  wilful  perjury. 

Sect.  3.     Be  it  further  enacted.  That  if  any  person  shall  of  a  corrupt 
wilfully  and  comipdy  endeavour  to  incite  or  to  procure  p^^^J^T^the*** 
another*  person  to  conmiit  wilful  and  corrupt  perjury,  as  commiiwion  of 
aforessdd,  and  the  person,  so  incited,  do  not  commit  such  perjury, 
perjury,  the  person  so  corruptly  endeavouring  to  incite,  and       ^  ®*^ 
procure  the  committing  of  perjury,  shall  be  punished  by  sol-  t'b.  §  8.] 
itaryt  imprisonment,  for  a  term  not  exceeding  two  months,  [tSec  §  i.] 
and  by  confinement  afterwards  to  hard  labour,  for  a  term  not 
exceeding  five  years. 

Sect.  4.     Be  it  further  enacted.  That  the  oath  of  any  Persons    con- 

.  victed    not  to 

person  offending  in  any  manner  aforesaid,  and  thereof  duly  be  received  as 
convicted  as  aforesaid,  shall  not  be  received,  in  any  Court  tii,&c. 

(a)  1.  In  an  iBdietinent  for  peijary,it  is  not  necessary  to  allege  tbat  the  L    '  ^    '^ 
witneai  wa«  summoDAd  to  appear  at  the  court,  or  that  the  false  affirmation 
waa  in  answer  to  a  specific  question.     Com,  vs.  Knight,  12  Mass,  274. 

2.  It  is  safficient  to  allege  that  the  perjury  was  committed  in  the  trial  of 
an  israe  doJy  joined,  without  an  express  allegation  that  the  cause  of  action 
was  within  the  joriadiction  of  the  court,     /h, 

S.  Bgt  it  ihovkl  appear  in  the  indietment  that  the  facta  testified  were  ma« 
tcrial.    Jb. 

Vol.  I.  12 
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Ch.  13.     of  record,  until  such  time  as  the  judgment  given  against  such 
person  shall  be  reversed.     [Approved  February  27,  1821.] 


Chapter  IS. 

AN  ACT  for  the  SuppreMioo  and  PimiihnMt  of  CheaU. 

cheatiiig  by        SccT.  1.     JdE  it  enacted  by  the  Senate  and  House  of 

foiM  preten.    Jlepresentotives^  in  Legislature  assembled^  That  all  persons, 

who  knowingly  and  designedly,  by  false  pretence  (a)  or  pre- 

rw      a        tences,  shall  obtain  from  any  person  or  persons,  money,  goods, 

rM&ss>  Stat* 

Feb.  16, 1816,  wares,  merchandize  or  other  things,  with  intent  to  cheat,  or 
defraud  any  person  or  persons  of  the  same,  shall,  on  conviction 

Punishable  io  thereof,  before  the  Justices  of  the  Supreme  Judicial  Court, 

Court.  be  sentenced  to  pay  a  fine  to  the  use  of  the  State,  not  less 

than  forty  dollars,  and  not  exceeding  four  hundred  dollars  ; 
or  be  sentenced  to  be  confined  to  hard  labour,  for  a  term  not 
exceeding  seven  years,  at  the  discretion  of  the  Court  before 
whom  such  conviction  shall  be  had. 

Sect.  2.     Beit  fwrther  enacted^  That  the  Supreme  (b) 

Court  to  have  Judicial  Court  shall  have  exclusive  jurisdiction  of  all  cross 

ioriadictioa  of  .»  o 

gross  frauds  at  frauds  Or  chcats  at  common  law  ;  and  any  person  who  shall, 
^'    before  said  Court,  be  convicted  of  any  such  fraud  or  cheat, 
[lb.  §2.]         gjjjjj  ^  sentenced  by  the  said  Court  to  receive  such  punish- 
ment as  is  provided  m  and  by  the  first  section  of  this  Act. 
[Approved  February  14,  1821.] 


[♦8T1  Chapter  14.* 

AN  ACT  respecting  the  wiliiil  destniction  and  casting  away  of  Ships,  and  Car- 
goes; die  eosCody  of  Skipwredted  Goods,  and  Trade  and  Navigation. 

Sect.  1.     Be  it  enacted  by  the  Senate  and  House  of 
Representatives^  in  Legislature  assendfledj  Th2X  i{  way  owner 

(a)  Com.  vs.  Warren,  6  Maee.  72. 

(6)  C  C.  PltM.  hav«  now  oMourevt  jwisdictioB  wiUi.the  S.  J.  Covt,  of 
the  offenoea  emunerated  in  this  Statute.    See  eh.  288,  Vol.  8,  p.  68^. 
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of,  captain,  master,  officer  or  otli^  mariner  belonging  to,  any    Ch.  14. 
ship  or  vessel,  shall,  within  the  body  of  any  County  of  this     ^^^^'^ 
State,  wilfully  cast  away,  bum,  sink,  or  otherwise  destroy,  aei, «  caodng 
the  ship  or  vessel  of  which  he  is  owner,  or  to  which  he  be-  *^  ^      ^'^' 
long,  or  in  any  wise  direct  or  procure  the  same  to  be  done, 
with  intent  or  desiga  to  prejudice  any  person  or  penons,  [^^g^]^ 
that  hath  underwritten,  or  shall  underwrite  any  policy  or  §  ^-l 
policies  of  insurance  thereon,  or,  of  any  merchant  or  mer- 
chants, that  shall  load  goods  thereon ;  or  of  any  owner  or 
owners  of  such  ship  or  vessel ;  every  person  so  offending, 
being  thereof  lawfully  convicted,  before  the  Supreme  Judi- 
cial Court  of  this  State,  shall  be  deemed  and  adjudged  a 
felon,  and  shall  be  sentenced  to  imprisonment  for  life,  or 
for  a  term  not  less  than  five  years,  at  the  discretion  of  the 
Court :  Pnmded  nevertkekss.  That  nothine  herein  contamed  P«»'^y ,  injured 

^  may  also  have 

shall  be  construed  to  bar  or  prevent  the  party  injured  from  his  action  for 
having  and  maintaining  his  action  for  the  damages,  sustained 
thereby. 

Sect.  2.     Be  it  further  enacted^  That  if  any  owner  of  any 
ship  or  vessel  shall  equip,  or  fit  out  such  ship,  or  vessel,  for  fitting  out 
within  this  State,  with  intent  that  the  same  should  be  wilfully  btJST^co  Te 
cast  away,  burnt,  or  otherwise  destroyed,  to  the  prejudice  ^^"^^^  *^*** 
of  any  owner  of  any  goods,  laden  on  board  said  ship  or  ves-  ^ ji^  •  •  i 
sel,  or  of  any  imderwriter  upon  any  policy,  or  policies  of  in- 
surance upon  such  ship  or  vessel,  or  upon  any  goods  laden 
thereon,  and  shall  be  thereof  convicted  before  the  Supreme 
Judicial  Court  of  this  State,  such  offender  shall  be  sentenced 
to  pay  a  fine  not  exceeding  five  thousand  dollars,  or  be  pun- 
ished  by  solitaryf  imprisonment  for  a  term,  not  exceeding  See  Laws,  ch. 
three  months,  and  confinement  to  hard  labour  for  a  term,  not  $,  p'.  221.1 
exceeding  five  years. 

Sect.  3.     Beit  further  enacted^  That  if  any  owner  of  any 
ship  or  vessel,  or  of  any  goods  laden  on  board  such  ship 
or*  vessel,  shall  make  out  and  exhibit,  or  cause  to  be  made       [*88] 
and  exhibited  any  false   or  fraudulent  bills  of  parcels,  in-  Punishment 

-  ,  ,      ,    ,  11   for  making  out 

voices,  or  estimates  of  any  such  goods,  laden  or  pretended  false   invoice, 

to  be  laden  on  board  such  ship  or  vessel,  with  intent  to  de-  to^defra^*im- 

fraud  any  underwriter  upon  any  policy  or  policies  of  insur-  <^«^>^«"- 

ance  upon  such  ship  or  vessel,  or  upon  any  goods  laden  [ib.§3.] 
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Cir.  14.    thereon  ;  every  person,  so  offending,  and  being  thereof  law- 
^'^^^^"^^     fully  convicted,  sliall  be  sentenced  .^o  pay  a  fine  not  exceed- 
[fSoo  §  2.]      ing  five  thousand  dollars,  or  be  punished  by  solitaiyf  impris- 
onment, for- a  term  not  exceeding  three  months,  and  confine* 
ment  to  hard  labour,  for  a  term  not  exceeding  five  years. 
PuniiOiincm  Sect.  4.      Be  it  further  enacted.  That  if  any  captain, 

for  making     niKie  OT  mariner  of  any  ship  or  vessel,  shall  make  out  and 

!iny  fiiUie  am-  "^      ,    *  .r 

davit  or  pro-  swear  to  any  false  affidavit,  or  protest ;  or  if  any  owner  of 

test 

any  such  ship  or  vessel,  or  of  any  goods  laden  thereon,  shall 
procure  such  false  affidavit,  or  protest,  or,  knowing  the  same 
to  be  false,  shall  exhibit  the  same,  with  intent  to  deceive  and 
defraud  any  underwriter  upon  any  policy  of  insurance  upon 
any  such  ship  or  vessel,  or  any  goods  laden  thereon,  every 
person  convicted  thereof  before  the  Supreme  Judicial  Court 
aforesaid,  shall  be  punished  in  the  manner  prescribed  in  the 
tliird  section  of  this  Act. 

Sect.  6.  Be  it  further  enacted,  That  the  Governor, 
with  the  advice  of  Council,  be,  and  he  is  hereby  authorized 
cn^Twrwkl,  ^^  appoint,  in  tlie  several  counties  of  this  State,  a  sufficient 
TMaw  Stat  ""^ber  of  Commissioners,  removeable  at  tlie  pleasure  of 
Mar.  2, 1815,  the  cxccutive,  OF  WRECKS,  and  LOST  GOODS,  all  of  whom 
„  ,  shall  be  commissioned  and  sworn  to  the  futhful  performance 

To  be  sworn.  ,  . 

_     .    ,     ,  of  their  duty,  and  shall  give  bond  to  the  Judge  of  Probate  for 

To  give  bond  ''  °        ,  .  ,  ° 

to  fudge  of  the  county  in  which  they  reside,  with  sufficient  sureties  to  the 

Probate  * 

'         acceptance  of  said  Judge,  for  the  faitliful  discharge  of  their 
same   remedy  trust.     And  the  same  remedy  may  be  had,  on  said  bonds,  to 

thcrron,  as  (»n  ... 

adminiatration  any  owner,  agent,  or  other  person  interested  in  said  property, 
as  is  had  on  bonds,  given  to  Judges  of  Probate,  for  the  faitli- 
ful administration  on  estates. 
Coinmi«.ionerR  Sect.  C.  B«i//ttr/A«r  enacfed.  That  any  Commissioner, 
to  take  charge  appointed  in  pursuance  of  this  act,  immediately  on  receiving 
goods,  information  of  any  shipwreck,  finding  of  any  goods  or  ship- 

[Ib.  §  1.]  wrecked  property  of  any  kind,  to  the  amount  of  one  hun- 
dred dollai's,  or  upwards,  on  any  of  the  shores,  or  waters, 
[*801  within*  this  State,  shall  immediately  repair  to  said  properly, 
and  in  case  tlie  same  is  unattended  by  any  owner,  or  agent, 
shall  take  charge  of  the  same  for  the  lawful  owner  ;  and  in 
the  l>cst  way  and  manner,  in  his  power,  preserve  and  secure 
the  same ;  and  said  Commissioner  shall  have  all  the  power 
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and  authority  of  a  fireward  to  preserve  and  secure  the  same,    Ch.  14. 
and  compel  assistance  for  that  purpose  ;  and  it  shall  be  the     ^^">'^^^ 
duty  of  said  Commissioner  to  take  an  inventory  of  the  same,  and  take  in- 
and  when  required  by  the  owner,  or  agent  of  said  property,  ^e'^rath 
or  any  insurance  company,  or  underwriter,  or  other  person  squired  by 
interested  in  said  property,  shall  make  oath  that  the  same  is  ^"^"'^^i 
the  whole  property  which  has  come  to  liis  custody,  and  shall 
immediately  deliver  the  same  to  the  lawful  owner,  aeent.  or  Middciharihe 

*'  ,  .       .  aMiic  to  owner. 

Other  person  legally  authorized  to  receive  it:  Pratndedj  he  on  payment  for 
is  paid  or  secured  to  be  paid,  such  reasonable  compensation  ' 

for  bis  services  and  expenses,  and  such  custom  house  duties, 
aa  may  be  due  £rom  said  property,  or  which  may  have  been 
previously  paid  by  said  Commissioner ;   and  said  Commis- 
sioner and  the  owner,  or  agent,  shall  have  power  to  agree  on 
the  proper  compensation  to  be  allowed  for  said  services  and  ^"P®"*"^" 
expenses  :  but  in  case  they  shaU  not  agree,  said  Commission-  by  referees,  if 
er  shall  receive  such  sum,  as  shall  be  awarded  by  referees,  by  parties. 
mutually  chosen  by  the  parties  ;  said  Commissioner  to  choose 
one  referee,  the  owner,  agent,  or  other  person  interested, 
another,  and  the  two  thus  chosen,  shall  choose  a  third;  and  the 
referees  thus  appointed,  and  the  parties  thus  appointing  them, 
shall  proceed  in  aU  respects  as  is  required  by  ^'An  Act  for 
rendering  the  decision  of  civil  causes  as  speedy  and  as  little  ex- 
pensive as  possiblef  ;"  and  if  either  party  shall  be  dissatisfied  [fSee  ch.  7S, 
with  the  award  of  the  referees  aforesaid,  notice  shall  be  given 
to  the  opposite  party  and  an  appeal  shall  lie  to  the  Supreme  Appeal  from 
Judicial  Court,  next  to  be  holden  in  and  for  the  county,  in  referees  to  s. 
wJiich  such  property  shall  be  found  ;  and  the  Supreme  Ju-      ^"^' 
dicial  Court  shall  have  power  to  hear  and  determine  the 
case,  in  the  same  manner,  as  if  the  cause  came  before  them 
on  an  appeal  from  the  Circuit  Court  of  Common  Pleas  ;  and 
no  owner  or  agent,  or  other  person  interested  in  said  prop- 
erty, shall  be  holden  to  pay  any  charge  to  any  other  person 
for  services  or  expenses,  in  taking  or  securing  said  property, 
than  tlie*  Commissioner  aforesaid,  unless  it  be  that  property       [MK>] 
taken  and  secured  before  the  arrival  of  said  Commissioner  ; 
in  whicii  case  said  Commissioner  shall,  upon  due  hearing  of 
all  parties  interested  determine  the  compensation  to  be  re- 
ceived as  aforesaid,  and  from  bis  award  in  writing  there  shall 
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Ch.  14.    be  no  appeal,  unless  the  sum  demanded  and  allowed  by  said 
^^^'^'^'^     Commissioner  shall  exceed  the  sum  of  fifty  dollars ;  in  which 
case  an  appeal  shall  lie  to  the  Supreme  Judicial  Court,  to  ei- 
ther party  aggrieved  by  the  doings  of  said  Commissioner ; 
and  similar  process  shall  be  had  by  said  Court  as  is  had  in 
cases  carried  by  appeal  from  the  Circuit  Court  of  Common 
l^cMlty  for  se-  Pleas  :  and  in  case  any  person  or  persons  shall,  after  the  ar- 
wrei^ed  prop-  rival  of  the  Commissioner  aforesaid,  intermeddle  with,  take, 
w^ntcrmcd-    sccretc,  or  detain  any  property  shipwrecked  or  found  as  afore- 

after  ^earri-  ^^^>  ^^  ^  ^®  ^^  ^^  ^"^  authorized  and  directed  by  the 
vai  of  a  Com-  Commissioner,  owner,  or  agent,  or  other  person  intereated, 

musioner.  --.  o'  i^  ^ 

be  or  they  shall  forfeit  and  pay  the  sum  of  one  thousand  dol- 
lars, for  each  and  every  offence,  to  be  recovered  by  an  ac- 
tion of  debt  in  any  Court  proper  to  try  the  same  ;  and  the 
said  Commissioner,  owner,  agent,  or  other  person  interested, 
or  either  of  them,  are  hereby  authorized  to  bring  sdd  action 
and  receive  said  penalty  to  their  own  use. 

Sect.  7.     Be  U  further  enacted.  That  it  shall  be  the 

CommiMion-       ^    ,        r     t      d^  ••  r  -i*  i>i  .i* 

era  on  their  ar-  duty  of  the  Commissioners  aforesaid,  immediately  on  their 

wreck^ topub-  Arrival  at  any  wreck  or  goods  found  as  aforesaid,  to  publish 

of*fMt8**^*^**"°*  "*  ^®  ™^^^  expeditious  manner,  the  facts  they  shall  ascertain, 

r  IK  A  9 1        ^^  ^^®  knowledge  of  the  event  may  come  to  the  owner, 

agent,  or  person  interested,  as  soon  as  may  be ;  and  in  all 

cases  they  shaU  publish  the  particulars  of  said  shipwreck,  or 

goods  found,  in  the  nearest  newspaper  to  said  shipwreck  or 

^u^  ^^^  goods  found,  on  penalty  of  fifty  dollars,  to  be  recovered  by 

an  action  of  debt,  in  any  Court,  proper  to  try  the  same,  at 

the  suit  of  the  owner,  agent,  or  other  person  interested,  who 

are  hereby  authorized  to  bring  said  action  and  receive  the 

penalty  recovered,  to  their  own  use  ;  and  it  shall  and  may 

crs  may  sell     be  lawful  for  said  Commissioners  to  dispose  of  so  much  of 

thf  pro^rT/    said  property,  at  public   auction,  within  thirty  days  from 

ll^y'duti^.^     taking  the  same  into  custody,  as  shall  be  sufiicient  to  pay 

all  duties,  due  for  the  same,  to  the  Custom  House,  and  shall 

forthwith  pay,  or  give  security  to  the  Custom  House  officer, 

f*^^l       for*  the  discharge  of  the  same ;  and  in  case  the  property  so 

and  in  certain  taken  as  aforcsaid-  is  perishable,  and  cannot  be  retained  in 

cases  may  scU  •  i  •        •  i 

the  whole       posscssion  for  ouc  year,  without  essentially  lessening  its  vai- 
property.        ^^^  ^^  ^^  owucr,  agent,  or  other  person,  interested  in  tlie 
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same,  shall  appear  to  claim  it,  for  the  space  of  sixty  days,    Gh.  14. 
it  shall  be  the  duty  of  said  Commissioners  to  advertise  said     ^-^^^^ 
property  in  lii&  public  newspapers,  and  sell  the  same  at  auc* 
tion  to  the  best  advantage,  and  if  no  owner,  agent  or  other  ^^  »<>  o^Tf^ 

.  .  i^)pcar  within 

person,  interested  in  said  property,  shall  appesur,  in  one  one  year,  the 
year  to  claim  said  property,  it  shall  be  the  duty  of  each  of  to  'pcvsent  an 
said  Commissioners  to  present  an  inventory  of  said  property,  ^^^^[^[^  *" 
received  by  him  as  aforesaid,  or  if  sold,  an  account  of  sales  ^^>  ^  State 

,  111      Treasurer  OR 

to  the  Treasurer  of  this  State,  and  to  make  oath,  that  the  oath. 
same  is  the  whole  property  which  has  come  to  his  posses- 
sion, duties  paid  to  the  Custom  House  excepted,  if  said  du- 
ties are  paid  ;  and  shall  pay  over  to  the  Treasurer  aforesaid 
the  whole  balance  remaining  in  his  hands  for  the  use  of  the 
State  :  and  the  Treasurer  aforesaid  is  hereby  authorized  to 
make  said  Commissioner  such  reasonable  compensation  for  Comminioner 

1  .  •  1  1    11  1        .  1  •     1^  1  ^  receive  rea- 

fais  services  and  expenses,  as  shall  be  just  and  equitable,  to  eonabie  com- 
be ascertained  in  case  of  disagreement  by  said  Commission-  fi^Treasur- 
ers  and  Treasurer,  in  the  same  way  and  manner,  as  is  pro-  ^' 
vided  for  in  this  act,  when  said  Commissioners  and  owners, 
or  agents,  shall  not  agree  respecting  such  services  and  ex« 
penses  ;  and  when  any  Commissioner,  appointed  in  pursu- 
ance of  this  Act,  shall  neglect  to  inform  the  Treasurer  of  this 
State,  of  property,   taken  by  him  as   aforesaid,  for  sixty 
days,  after  the  expiration  of  the  year,  he  may  have  held  the 
same ;  or  if  so  informing  said  Treasurer,  he  or  they  shall 
neglect  to  pay  over  the  property  aforesaid,  to  the  Treasurer 
aforesdd,  the  Attorney  General  of  this  State  is  hereby  au-  Attorney  Gen- 

-       ,  ,  ,  eral  to  proso* 

thorized  and  directed  to  commence  a  proper  legal  process  cute  Commis. 
for  the  same,  at  the  next  term  of  the  Supreme  Judicial  SS^^cy! 
Court  in  the  County  where  said  Commissioner  dwells,  and 
shall  pursue  the  same  to  final  Judgment  and  execution,  and 
pay  the  sums,  recovered  as  aforesaid,  to  the  Treasurer  of 
said  Staffe  :  and  whereasf  it  is  of  the  greatest  consequence  to  ^^^  ^^*- 
this  State,  and  to  the  United  States,  to  promote  the  increase  Preamble.] 
of*  the  number  of  ships  and  vessels,  and  to  prevent  any  dis-        [•91^] 
couragement  to  merchants  and  others  from  being  interested 
and  concerned  therein  :  and  whereas  it  has  been  held  that 
owners  of  ships  or  vessels,  are  answerable  for  good^^  wares, 
and  merchandize,  shipped  on  board  the  same^  allhoygjb  tha 
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Ch.  14.     said  goods,  wares,  and  merchandize  should  be  embezzled, 
^"^^'^^^^     lost  or  destroyed,  by  the  masters  or  mariners  of  said  ships 
and  vesseb,  without  the  knowledge  or  privity  of  the  owner 
or  owners  ;  by  means  whereof  merchants  and  others  may 
'-  .  be  discouraged  from  adventuring  their  fortunes,  as  owners 

of  ships  or  vessels,  which  will  necessarily  tend  to  the  preju- 
dice of  the  trade  and  navigation  of  this  State  ;  Therefore, 
Extent  to  Sect.  8.    Beit  furtih^temaeUdj  That  no  person  or  persons 

^^'^idTm  ^*^  ^^»  ^^»  ^^  ^^^  ^^  owner  or  owners,  in  part  or  in  whole, 
{ll^l^jgj^  *bi  ®^  •"y  ^^P  ^^  vessel  shall  be  subject,  or  liable  to  answer  for, 
BMterormar-  or  make  good  to  any  one  or  more  person,  or  persons,  any 
loss  or  damage,  by  reason  of  any  embezzlement,  secreting 
or  makiog  way  with,  by  the  master  or  mariners,  or  any  of 
them,  of  way  goods,  wares,  or  merchandize,  or  any  property 
whatsoever,  which  shall  be  shipped,  taken  in,  or  put  on  board 
any  sUp  or  vessel,  or  for  any  act,  matter,  or  (bti^y  damage, 
or  forfeiture  done,  occasioned,  or  incurred  by  the  said  mas- 
ter or  mariners,  or  any  of  them,  without  the  privity  or  knowl- 
edge of  such  ov^ner  or  owners,  further  than  the  value  of  the 
interest  which  such  owner,  or  owners  have,  or  had,  at  the 
time  of  such  shipment  in  the  ship  or  vessel,  with  aU  her  ap- 
purtenances, and  the  full  amount  of  hb  interest  in  the  freight 
due,  or  to  grow  due,  for  and  during  the  voyage  wherein  such 
embezzlement,  secreting,  or  making  way  with,  as  aforesaid, 
or  other  malversation  of  the  master  or  mariners,  shall  be 
made,  committed,  or  done,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding  (a) . 

(a)  1.  The  owner  of  a  Teasel  under  charter,  the  hirer  having  the  whcHe 
control  of  it  for  the  time,  to  Tictoal  and  man  her  and  paj  over  a  portion  of  the 
net  proceeds  to  the  owner  for  the  use  of  the  vessel,  is  not  liable  to  the  ship- 
pers of  goods  on  board  which  baTe  been  embezaded  or  otherwise  not  account- 
ed for  by  the  master.  Meynolds  vs.  Toppan,  16  Mah,  970.  Cutter  4r 
al  Of.  Winsor,  6  Pick.  888. 

2.  And  when  the  hiring  of  the  vessel  was  by  parol,  upon  umilar  conditions, 
the  hirer  was  so  far  considered  as  owner,  that  he  could  not  be  charged  with 
barratry.     Taggard  4*   ah.  vs.  Loring,  16  Mass.  836. 

8.  To  constitate  barratry,  it  is  necessary  that  the  act  complained  of  should 
be  either  criminal  or  fraudulent  on  the  part  of  the  master  ;  and  a  deviation  or 
delay,  although  there  may  be  a  violation  of  duty,  will  not  amount  to  barra- 
try, without  a  fraudulent  or  criminal  purpose  at  the  time.  Wiggin  4r  <^* 
vi.  Jimory,  14  Ma$9.  1. 
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Sect.  9.     B$  it  further  enacted^  That  if  several  freighters     Ch.  14- 
or  proprietors  of  any  such  goods,  wares,  or  merchandize,  or  «JJ[^^^"^' 
any  property  whatever,  shall  suffer  loss  or  damage,  by  any  cargo  and 
of  the  means  aforesaid,  in  the  same  voyage,  and  tlie  value  of  «ifficicut  to 
the  ship  or  vessel  and  all  her  appurtenances,  and  the  amount  ^tion^'S"SMi 
of  the  freight  due,  or  to  grow  due,  during  such  voyage,  shall  frei^tor^or 
not  be  sufficient  to  make  compensation  to  all  and  every  of  proprietors, 

*  ^  "'  what  proceed- 

them,  then  such  freighter,  or  pfropiietor  shall  receive  satis-  ings  arc  lo  be 
faction*  thereout  in  average,  in  proportion  to  llieir  respective        [*93] 
losses  and  damages :  and  in  every  such  case,  it  shall,  and  ^jy,  ^  2.] 
may  be  lawful  to  and  for  such  freighters,  or  proprietors,  or 
any  of  them,  in  behalf  of  himself  and  all  other  such  freighters 
and  proprietors,  or  to,  or  for  the  owners  of  such  ship  or  ves- 
sel,  in  behalf  of  himself  and  all  the  other  part  owners  of  such     *  ^y  jj^'jl 
ship,  or  vessel,  to  exhibit  a  bill  in  the    Supreme  Judicial  ^u"f"^"'"*^' 
Court  for  a  discovery  of  tlie  total  amount  of  such  losses  and 
dami^es,  nd  also  of  the  value  of  such  ship  or  vessel,  appur- 
tenances and  freight,  and  for  an  equal  distribution  and  pay- 
ment thereof,  amongst  such  freighters  and  proprietors  in  pro- 
portion to  their  losses  and  damages,  according  to  tlie  rules 
of  equity ;  and  the  said  Supreme  Judicial  Court  is  hereby 
vested  with  full  power  and  authority  to  entertain,  hear,  de- 
termine, and  decree,  in  such  cases,  in  the  same  manner  as 
Courts  of  equity  would  have  authority  to  do. 

Sect.  10.     Be  it  further  enacted,  That  the  charterer  of  charterer  to 
any  vessel  (in  case  he  shall  navigate  such  vessel  at  his  own  ^  0^^**^ 
expense)  shall  be  considered  the  owner  ;  within  the  meaning  *^**®- 
of  this  act ;  and,  in  case  any  loss  or  damage  shall  happen  to  l^b.  §  3.] 
any  person  or  persons,  by  any  of  the  causes  or  circumstan- 
ces, mentioned  in  the  eighth  section  of  this  act,  and  such  loss 
or  damage  shall  be  compensated  from  the  freight,  or  the 
proceeds  of  the  sale  of  such  vessel,  or  both,  in  manner  as 
herein  before  provided ;  then  the  owner  or  owners  of  such 
vessel  or  vessels  shall  have  a  right  to  recover  the  value  of 
such  yessei^r  vessels,  of  the  person,  or  persons,  to  whom 

4.  If  the  mafter,  without  instnictions  from  the  owners  of  the  Teesel,  enter 
a  foreign  port  and  th^re  lell  the  ship  and  cargo,  it  will  be  barratry  ;  for  which 
the  insurers  on  the  cargo  will  be  liable  to  the  insured,  they  not  being  the  own- 
en  of  the  Tessel.     Taggard  fy  al.  of.  Loring,  16  Man.  836. 
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Ch.  15.     such  vessel  or  vessels  shall  have  been  chartered,  as  aforesaid. 
[Approved  February  27, 1821.] 


Funislun^at 


Cliapter  iS* 

AN  ACT  to  firoitct  tlw  Sepulchral  of  the  Dead. 

Sect.   1.     I3E  it  enacted  by  the  Senate  and  House  of 
fM  (ii^in^  op  Reprenntativesj  in  Legislature  assembkd^  That  if  any  person, 
deadbodies;    HOt  beuig  authorized  by  the  Board  of  health,  or  the  Select- 
P^a**-  Stet.    men  of  any  (a)  town  in  this  State,  shall  knowingly  and  wilful- 
§  i.j  '        '  ly  dig  up,  remove  or  carry  away,  or  aid  or  assist  in  digging 
^*^^       up,  removing*  or  carrying  away  any  human  body,  or  the  re- 
mains thereof,  such  person  or  persons,  so  offending,  shall,  on 
pImm;  wot      conviction  of  such  offence,  in  the  Supremef  Judicial  Court  of 
wi^slp'^i  ^^^  State,  be  imprisoned  not  more  than  one  year,  or  fined, 
not  more  tlian  one  thousand  dollars,  according  to  die  nature 
and  aggravation  of  the  offence. 

Sect.  2.  Be  it  further  enacted^  That  if  any  person,  or 
wrch1S!^r*^°*  persons  knowingly  and  wilfully  receive,  conceal  (6),  or  dis- 
pose of  any  human  body,  or  the  remsuns  thereof,  wliich  shall 
have  been  dug  up,  removed,  or  carried  away  in  the  manner 
described  in  the  first  section  of  this  act,  he  or  they  shall  be 
subject  to  the  same  forfeitures  and  penalties,  as  in  said  sec- 
tion is  provided,  on  conviction  thereof  in  the  Court  afore- 
said :  Provided  however^  That  nothing  in  this  act  shall  be 
so  constnied  as  to  affect  the  power  or  authority  in  the  Courts 
of  the  United  States,  or  of  this  State,  or  of  any  person  acting 
under  the  autliority  of  the  same,  in  removing  or  disposing  of 
tlie  bodies  of  persons  executed  pursuant  to  any  sentence  of 
such  Court, 
[lb.  §8.]  Sect.  3.     Be  it  further  enacted^   That  all  fines,  accruing 

(a)  An  avorment,  in  an  indictment  under  §  1,  that  the  defendant  was 
not  authorized  by  the  selectmen  of  the  town  where  the  body  had  been  boried, 
was  held  sufficient.     Com,  vs.  Lortng^  8  Pick.  S70. 

(6)  An  indictment  under  §  2,  was  sustained,  when  the  evidence,  though 
it  had  a  tendency  to  prove  an  offence  under  §  1,  did  not  conclusively  pro\'e 
such  offence.     Com,  vs»  Loruig^  8  Pick,  870. 


[lb.  §  2.J 


Proviso. 


ARREST  OF  DEAD  BODIES....ROUTS,  &c.  99 

under  tliis  Act,  shall  enure,  one  half  to  the  informer,  and  one  Ch.  16. 

half  to  the  town  in  which  the  offence  is  committed.      [Ap-  ^-^^>^-^-' 

proved  February  14,  1821.]  proprlatel*^ 


Chapter  16. 

AN  ACT  to  preroil  the  arrest  of  Dead  Bodies. 

JJ£  ii  enacted  by  tke  Senate  and  House  of  Repmenta" 
tives^  in  LegiskUurt  assembledy  That  if  any  Sheriff,  Coroner  fortaili^dead 
or  Constable,  shall  take  the  body  of  any  deceased  person,  by  ^^  ^>ce« 
virtue  of  any  writ,  on  mesne  process  or  execution,  upon  con-  or  execution, 
viction  of  such  offence,  before  the  Supreme  Judicial  Court,  rMam.  Stat. 
or  the  Circuit  Court  of  Common  Pleas,  within  the  County,  ***•  1W8^» 
in  which  such  offence  shall  have  been  committed,  he  shall  be 
fined  not  more  than  five  hundred  dollars,  or  imprisoned  for  a 
time  not   exceeding  six  months.      [Approved   March  10, 
1821.] 


Chapter  IT.*  ^,^^^ 

AN  ACT  to  prevent  Ronts,  Riots,  and  Tomultuons  Assemblies,  and  to  suppress 

Insurrections. 

Sect.  1.     JlSE  t7  enacted  by  the  Senate  and   House  </ lawful '^Lsem^ 
Representatives^  in  Legislature  assembled^  That  if  any  num-  ^*®*' 
ber  of  persons  of  twelve  or  more  shall  be  unlawfully,  riotous-  [Mass.  stat. 

Opt    2S    17S6 

ly,  or  tumultuously  assembled,  and  shall  not  immediately  dis-  §  ij    *       ' 
jierse  themselves,  after  having  been  by  any  Sheriff,  Deputy  ^^  disjierso 
Sheriff  or  Justice  of  the  Peace  of  any  County,  or  any  Con-  when  com- 
stable  of  any  Town,  commanded  so  to  do,  in  the  name  of  tins  Justice, 
State,  each  and  every  person  of  such  assembly  shall  be  pun-  [taiwiisiicd— 
i.shed  by  solitaryf  imprisonment,  not  exceeding  one  year,  and  s^pV22i,]*^° 
afterwards  be  confined  to  hard  labour  for  a  term,  not  exceed-  Punishment 
iiig  one  year,  or  fined  in  a  sum,  not  exceeding  five  hundred  cncc!*° 
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Ch.  18.     dollars,  to  the  use  of  this  State ;  any  or  all  of  the  above  pun- 

^■^"^^"^^     ishments,  according  to  the  aggravation  of  the  offence  (o) . 

iMttM   Stat         Sect.  2.     Be  U  further  enacted^  That  if  any  person  or 

Mar.  6,  1810,  persons  shall  disguise  himself  or  themselves,  with  intention  to 

obstruct  tlie  execution  of  the  laws  of  this  State,  or  to  intimi- 

[tSTOch.  |40,  jate  or  interrupt  any  Sheriff,  Deputy  Sheriff,  Surveyorf  or 

other  person,  in  the  legal  discharge  of  any  office  or  appoint- 

Ibr"ue^^°di8-  "^^"t,  uudcr  tlic  lows  of  this  State,  every  such   person  so 

guised  to  ob-  disgruised  shall,  on  conviction,  be  fined  in  a  sum,  not  exceed- 

Btruct  the  exe-         ^  '  '  ^       •  ^  '  ^ 

ciitionofiaws,  ing  five  hundred  dollars,  or  be  imprisoned,  not  exceeding  one 

year,  or  both,  according  to  the  aggravation  of  the  offence. 

Sect.  3.     Be  it  further  enaetedy  That  whenever  an  in« 

IwT^on       surrecdon  ahall  have  taken  place,  in  this  State,  to  obstruct 

^?r^5J"*^  tlie  course  of  Justice,  or  the  due  execution  of  the  laws,  the 

call  oat  tw  nu' 

litia..  Governor  of  this  State  is  hereby  empowered  to  detach,  and 

niiHk  Bmtk    call  into  actual  service,  such  part  of  the  Militia  of  the  State, 
I  i.f  7^       '  as,  in  his  opinion,  shall  be  adequate  to  suppress  the  same. 
[Approved  March  5,  1€21.] 


[*9e]  Chapter  18.* 

AN  ACT  to  prevent  Gaming  for  Money  or  other  Property. 

Sect.   1.     JlSe  tt  enacted  by  the  Senate  and  House  of 
Representatives y  in  Legislature  assembled ^    That  all  notes, 
won  b^^al^  l^^Us,   bouds,  judgments,  mortgages,  or  odier  securities  or 
lold*!*^^^^*^     conveyances,  given,  granted,  drawn,  entered  into,  or  executed 
rM       s        ^y^  ^^y  person  or  persons  whatsoever,  where  the  whole,  or 
Mar.  4,  1786,  any  part  of  the  consideration  of  such  conveyances  or  securi- 
ties, shall  be  for  any  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice  or  any  otlier  game  or  games, 

(a)  1.  If  numbers  aMOinbled  distnrb  uthert  iu  the  enjoymeat  of  a  lawful 
right,  it  is  a  riot.     Com.  v».  Runnel  and  ala.,  10  Mass,  518. 

2.  la  an  indictment  for  a  riot  it  is  sufficient  to  allege,  that  the  defendants 
assembled  with  force  and  armst  and  being  so  assembled  did  &c.  without 
repeating  the  force  and  arms.     lb. 

8.  If  the  doing  of  an  unlawful  act  be  charged,  it  need  not  be  alleged  to 
bavo  been  in  terrorem  popuii.    lb. 
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or  by  betting  on  the  side  or  hands  of  any  person  gaming,  or     Ch.  IS. 
for  the  reimbursing  or  repaying  any  money,  knowingly  lent     ^^"v^^ 
or  advanced,  for  any  gaming  or  betting,  or  lent  and  ad- 
vanced at  the  time  and  place  of  such  play,  to  any  person 
or  persons,  so  gaming  or  betting,  or  that  shall,  during  such 
play,  60  play  or  bet,  shall  be  void  and  of  no  effect ;  and 
that  where  such  mortgages,  securities  or  other  conveyances, 
shall  be  of  lands,  tenements  or  hereditaments,  or  shall  be 
such  as  incumber  or  affect  the  same,  such  mortgages,  securi- 
ties or  other  conveyance  shall  eniu^e,  and  be  to  the  sole  use  ^/^JJ|^®  °^ 
and  benefit  of  such  person  or  persons,  as  should  or  might  sf^en  as  above 
have,  or  be  entitled  to  such  lands,  tenements  or  mnreditaments  the  Mme  uaea 
in  case  the  said  grantor  or  grantors  thereof,  or  the  person  or  ^  were£ad. 
persons  so  incumbering  the  same,  had  been  naturally  dead  ; 
and  that  all  grants  or  conveyances  to  be  made  for  the  prevent-  •' .   . 

ing  of  such  lands,  tenements  or  hereditaments  from  coming  ' 
to,  or  devolving  upon  such  person  or  persons,  hereby  intend-  *■'* 

ed  to  enjoy  the  same,  as  aforesaid,  diall  be  deemed  fraudu- 
lent, void,  and  of  no  effect. 

Sect.  2.     Be  it  further  enacted^  That  any  person  or 
persons,  who  shall  at  any  time,  or  sitting,  by  pla}ring  at  cards^  r^H^^h/f^ 
dice,  or  any  other  game  or  games,  or  by  betting  on  the  sides  ^JJ^  ^ 
or  hands  of  such  as  do  &;ame,  lose  to  any  one  or  more  person  »»™«  ?^  y^' 

or  J  ^  gQUg  winning. 

or  persons  so  playing  or  betting,  any  sum  or  sums  of  money, 
or  any  other  valuable  thing,  and  shall  pay  or  deliver  the  same, 
or  any  part  thereof,  the  person  or  persons,  so  losing  and  pay- 
ing, or  delivering  the  same,  shall  be  at  liberty  to  sue  for  and 
recover  the  money  or  goods,  so  lost  and  paid  or*  deliver-  \*Vt\ 
cd,  or  any  part  thereof,  or  damages  to  the  full  value  of 
the  same,  from  the  respective  winner  or  winners  thereof, 
with  costs  of  suit,  by  action  to  be  commenced  within  three 
months  next  after  the  losing,  paying  or  delivering  the  same, 
in  which  it  shall  be  sufficient  for  the  plaintiff  to  allege, 
in  an  action  of  CMmmpnt,  that  the  defendant  had  receiv- 
ed, to  the  plaintiff's  use,  the  money  so  lost  and  paid ;  and 
in  an  action  of  trover  for  the  goods  so  lost  and  delivered, 
that  tliey  came  to  the  hands  of  the  defendant,  without  men- 
tioning in  the  declaration  the  particular  manner  and  occa- 
sion of  the  goods  or  monies  being  lost ;  and  in  case  the  per- 


102  GAMING. 

Ch.  18.     son  or  persons,  who  sliall  lose  such  money  or  other  thing 
^•^^"^"^^     as  aforesaid,  shall  not,  within  the  time  aforesaid,  really  and 
.losing  shall  not  truly  without  covin  or  collusion,  sue,  and  with  effect  prose- 
monUM,8ucfor  cute,  for  the  money  or  other  thing,  so  by  him  or  tliem  lost 
fi!^^!mayrl  ^^  P^^  ^^  delivered,  as  aforesaid,  it  shall  and  may  be  law- 
cover  treble    fu]  to  and  for  any  person  or  persons  to  sue  for  and  recover 

tlic  value.  "^    *  * 

treble  the  value  of  the  money,  goods  or  chattels,  with  full 
costs  of  suit,  by  action  of  debt  upon  this  statute,  against  such 
winner  or  winners  as  aforesaid,  one  moiety  thereof  to  the 
use  of  the  person  or  persons,  that  will  sue  for  the  same,  and 
the  other  moiety  to  the  use  of  the  poor  of  the  town  where 
the  offence  shall  be  committed. 

Sect.  3.     Be  it  furtlur  enacted.  That  any  person  who 

Pereons    win-  ^  "^  ^       ^  ^  J    r 

ning  ai  onetii-  shall  be  convictcd,  on  an  indictment  of  the  Grand  Jury,  be- 
lara  or  nore  fore  the  Circuit  Court  of  Common  Pleas,  or  the  Supreme  Ju- 
Se  tmi}^  dicial  CourtJ'of  winning,  at  any  one  time  or  sitting,  of  any 
^^Jjf^^^J^^'*'  person  or  persons,  by  gaming  or  betting  as  aforesaid,  in  mon- 
doubie  the  a-  ey,  fi;oods  or  chattels  to  the  value  of  three  dollars  or  up- 

mount.  ^  '  o  .  ^    ^  ^  r 

wards,  and  of  receiving  the  same  or  security  therefor,  shall 
*^   '  ^  forfeit  double  the  amount  or  value  of  the  money,  goods  or 

chattels,  so  won  and  received,  to  the  poor  of  the  town,  where 
the  offence  is  committed. 

Sect.  4.     Be  it  further  enacted^  That  insults  brought  by 
Suits  againat    i]jq  persou  losing  moncy,  goods  or  chattels  against  the  per- 
iling how  to    son  winning  the  same,  when  it  shall  appear  from  the  decla- 
ration, that  the  goods,  said  to  be  lost,  came  to  the  hands  of 
^    '  ^  *•*        the  defendant  by  gaming  ;  or  the  money  he  had  received  was 
by  gaming,  then  and  in  such  case,  if  the  plaintiff  shall  offer 
to  make  oath,  and  if  required  by  the  Court,  where  the  trial 
[♦98]        is,*  shall  actually  swear  to  the  losing  tlie  money,  goods  or 
chattels,  by  gaming  with  the  defendant,  at  the  time  and  place 
alleged,  judgment  shall  be  rendered  for  tlie  plaintiff  to  recov- 
er damage,  to  the  amount  of  the  goods  or  money  the  defend- 
ant has  received  of  the  plaintiff,  by  gaming,  with  costs  of 
suit,  unless  the  defendant  will  swear  that  he  did  not  receive 
of  the  plaintiff  the  money,  goods  or  chattels  for  which  he  is 
sued,  or  any  part  of  them  by  gaming  ;  and  when  the  de- 
fendant discharges  himself  on  oath  as  aforesaid,  he  shall  re- 
cover of  the  plaintiff  liis  reasonable  costs  :  Provided  never- 
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thekssy  That  nothing  in  this  act  shall  be  so  construed,  as  to  Ch.  19. 
prevent  the  supporting  and  proving  any  declarations,  on  the  ^--p^^^^ 
aforesaid  actions,  in  the  same  manner  as  other  declarations 
are  proved,  but  it  shall  be  considered  as  optional  witli  the 
plaintiff  either  to  proceed  in  proving  his  declaration,  in  the 
way  specially  provided  in  this  act,  or  in  the  same  way  oth- 
er declarations  are  proved  ;  any  thing  herein  to  the  contrary 
notwithstanding. 

Sect.  5.     Be  it  further  enacted ,  That  if  any  person  shall 
play  at  cards,  dice  or  billiards,  or  with  any  other  implements  playing  at 
used  in  gaming,  in  any  tavern  or  house  of  entertainment,  or  ^  hoiwe'  of 
place  licensed  for  retailing  spirituous  liquors,  or  in  any  of  the  enteriainment. 
out  houses,  yards,  gardens,  or  appendages  of  the  same,  or  l^-  §  '^•l 
shall  in  any  of  the  houses,  or  licensed  places  aforesaid,  ex- 
pose to  view  any  of  the  implements  aforesaid,  or  shall  be 
seen  sitting  at  any  table  therein,  with  any  of  the  said  imple- 
ments before  him,  and  shall  be  convicted  thereof  before  any 
Justice  of  the  Peace,  or  any  Circuit  Court  of  Common  Pleas, 
on  the  presentment  of  a  Grand  Jury,  the  person  so  offending 
shall  forfeit  and  pay  a  sum,  not  less  than  one,  nor  more  than 
ten  dollars,  to  the  use  of  the  poor  of  the  town  where  the  of- 
fence  shall  be  committed.     [Approved  February  27,  1821.] 


Chapter  19. 

AN  ACT  (or  the  rettraining  the  taking  of  excessive  Usury. 

Sect.  1.  x>E  it  enacted  by  the  Senate  and  House  of  No  person  to 
Representatives y  in  Legislature  assembkdy  That  no  person  (a)  gix  per  cent, 
or  persons*  upon  any  contract  hereafter  made,  shall  take,  di-  "*'®'^'* 


rectly  or  indirectly  (6) ,  for  loan  of  any  monies,  wares,  merchan- 

(a)  Banking  corporations  are  within  the  provisions  of  this  Statate.    Maine 
Bank  vs.  Butts,  9  Mass.  49. 

(6)  1.  A  note  may  be  sold  at  a  greater  discoont  than  the  legal  interest,  with- 
out being  nsurioos.     Churchill  vs.  Suter,  4  Mass.  162. 

2.  But  if  a  note  be  thus  sold,  and  the  pnrchaser  take  the  goaranty  of 
all  persons  who  ever  had  any  mteroK  m  the  note,  soeb  sale  wiU  bring  the 
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Ch.  19.     dize  or  any  other  commodities  above  the  value  of  six  dollars, 

J^'^^''^     for  the  forbearance  of  one  hundred  dollars  for  a  year,  and  so 

Mar.  16, 1784,  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or 

shorter  time  (c) ;  and  that  all  bonds,  contracts,  mortgages  (d) 

.  i)ote  within  the  Statote  agaiiut  nsary.     lb*     See  JSTnighU  v»,  Putnam,  3 
Pick,  171. 

8.  Where  for  a  debt  of  $130,  on  which  mrorious  interest  had  been  paid, 
the  debtor  gave  a  promissory  note  for  $100,  and  another  for  $39  payable  in 
thirty  days;  both  notes  were  held  nsnrions.  JoncB  vs.  Whitney,  11  Mats. 
74  ;  Maine  Bank  vs.  Butts,  9  Mass.  49. 

4.  Where  by  the  terms  of  a  contract  the  party  may,  by  payment  at  a 
certain  day,  aToid  any  stipulated  penahy,  snch  contract  is  not  usurious.  Cut^ 
ler  vs.  How,  8  Mass.  257;  Cutler  vs.  Johnson,  ih.  266. 

5.  But  where  A.  was  owing  B.  a  sum  of  money  and  gave  his  note  paya- 
ble in  six  months  in  Indian  com,  at  a  much  lower  rate  than  its  current  value; 
the  note  being  only  in  part  paid  when  it  fell  due,  was  put  in  suit  by  B.,  who 
afterwards  adjusted  the  suit  and  took  a  new  note  for  the  balance  of  the  for- 
mer, estimated  upon  the  current  value  of  the  com,  payable  in  seven  months 
in  oats,  at  a  much  lower  rate  than  their  current  value;  this  last  note  was  held 
to  be  usurious  and  void.     Cutler  vs.  Johnson,  8  Mass.  266. 

6.  Where  A.  owed  B.  a  sum  of  money  for  a  valid  consideration,  and  B. 
owed  C.  a  sum  on  which  he  had  received  usurious  interest,  and  by  agreement  of 
the  parties,  A.  gave  C.  a  note  for  the  amount  due  from  B.  to  C.  including  the 
usurious  interest,  and  received  of  B.  a  discharge  for  so  much  of  the  sum  duo 
B.  from  A.  ;  it  was  held  that  the  note  so  given  to  C.  was  not  void  under  this 
statute,  the  verdict  of  the  jury  having  negatived  any  contrivance  to  evade  the 
statute.     Bearee  vs.  Bar  stow,  9  Mass.  45. 

7.  Where  the  promise  to  pay  extra  interest  on  a  note  was  verbal,  the 
note  was  held  not  to  be  affected  thereby.  Butterfield  vs.  Kidder,  8  Pick. 
512. 

(c)  1.  Upon  a  note  payable  in  a  certain  number  of  years,  with  interest  an- 
nually, judgment  can  be  recovered  only  for  simple  interest  on  the  principal 
som.  Hastings  vs.  JViswall,  8  Mass.  465;  Doe  vs.  Warren  Ifr  al.  7  Glf.  48. 
2.  In  casting  iutorest  where  partial  payments  have  been  made  and  en- 
dorsed, on  bonds,  notes  or  other  securities  for  money,  it  is  correct  to  calcu- 
late the  interest  from  the  date  of  the  security,  or  the  time  when  the  interest  is 
to  commence,  to  the  time  of  the  first  payment  endorsed  ;  to  add  this  to  the 
principal,  and  from  the  sum  to  subtract  the  payment.  On  this  remainder  to  cast 
interest  to  the  time  of  the  second  endorsement,  which  is  added  to  the  remaio- 
derf  and  from  this  sum  to  subtract  the  second  endorsement.  And  thus  to  the 
time  of  judgment  Bnt  when  4he  interest  exceeds  the  payment,  this  meth- 
od is  not  lawful.  In  such  case,  the  mle  is  to  compute  the  interest  on  the  prin- 
cipal sura,  to  the  time  when  a  payment  was  made,  which  exceeds,  either 
alone  or  in  conjonction  with  the  precoding  payments*  if  any,  the  interest  at 
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and  assurances  made  for  the  payment  of  any  money  lent,  or     Ch.  19. 
covenanted  to   be   lent,   upon  or  for  usury,  whereupon  or  ,,^"^"'^"^^ 

1  I  /••       Usurious 

whereby  there  shall  be  reserved  or  taken  above  the  rate  of  six  bonds,  mort- 
dollars  in  the  hundred  as  aforesaid,  shall  be  utterly  void  (d) ;  ^^^id.  ^ 
and  that  any  person  or  persons,  who  shall  upon  any  con- 

the  time  dae  ;  add  that  interest  to  the  principal,  and  from  the  sum  subtract 
the  payment  made  at  that  time,  together  with  the  preceding  payments,  if 
any  ;  and  the  remainder  forms  a  new  principal,  on  which  compote  and  sub- 
tract the  iotereit,  as  upon  the  first  principal.  Dean  v$.  Williams,  17  Masi, 
417. 

(d)  I.  This  mflam  on\j  voidable.     Smith  vt,  Saxton,  6  Piek,i!&7, 

2.  Where  the  title  to  real  estate  is  absolotely  vested  by  deed  of  bargain 
and  sale,  it  shall  not  be  disturbed  by  proof  that  all,  or  part  of  the  consideration 
was  a  nsnrioos  debt.  Flint  v$.  Sheldon,  13  Mass.  445  ;  Hale  vs.  Jewell 
etaLl  Glf.  435.    See  JVheaton  vs.  Tisdale,  9  Mass.  828. 

3.  Where  nsarions  interest  has  been  taken  on  a  loan  of  money,  the  mort- 
gage or  contract  is  not  Toid,  unless  the  usorioos  interest  was  originally  re- 
served thereon  ;  though  the  party  may  be  liable  to  indictment  on  an  action 
for  the  forfeiture  given  by  this  statute.  Gardner  vs.  Flagg,  8  Mass.  101  ; 
Dye  vs.  Barker  ^  al.  1  Pick.  267. 

4.  Bot  otherwise,  if  legal  interest  be  reserved  in  the  contract,  and  extra 
interest  is  paid  at  the  time  of  making.  Tliompson  vs.  Woodbridge,  8  Mass. 
256;  Chadboumvs.  Watts,  10  Mass.  121. 

5.  The  mere  taking  of  usary  upon  a  contract  which,  when  made, 
was  free  from  any  corrupt  agreement,  will  not  avoid  the  contract,  when  prov- 
ed, upon  an  issne  to  the  country.  Aliter,  when  proved  by  the  party's  own 
oath,  under  the  provisions  of  the  statute  §  2.  Frye  vs.  Barker  fy  al.  1 
Pick.  268. 

6.  A  mortgage  made  npon  a  usurious  consideration,  is  void  only  against 
the  mortgagee,  and  those  who  may  lawfully  hold  the  estate  under  hira  ;  a 
purchaser  of  the  mere  equity  of  redemption  cannot  avoid  the  mortgage  by 
plea  or  proof  of  otnry.     Green  vs.  Kemp,  18  Mass.  515. 

7.  But  in  a  real  action  a  purchaser  may  avoid  a  prior  conveyance  from 
his  grantor,  by  giving  usury  in  evidence  under  the  general  issue  of  nul  dis- 
•exzen.     Hills  vs.  Eliot,  12  Mass.  SO. 

8.  Where  judgment  has  been  rendered  upon  a  usurious  contract,  it  can- 
Dot  afterwards  be  avoided  for  the  usury.  Bearee  vs.  Barstow,  9  Mass. 
48  ;  Thatcher  Ijr  al.  vs.  Gammon,  12  Mass.  269. 

9.  Nor  can  a  new  security  given  in  payment  of  each  judgment.  Bearee 
vs.  Barstow. 

10.  If  a  security  given  for  a  subsisting  simple  contract  be  void  as  usn- 
liousy  the  original  debt  remains  good.  Johnson  vs.  Johnson,  1 1  Mass. 
359 ;  SUbbisu  vs.  SmUh,  4  Pick.  97. 
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Ch.  19.     tract,  take,  accept  and  receive,  by  way  and  means  of  any 
^-^"'^^^^     corrupt  bargain,  loan  or  exchange,  or  by  covin  or  deceitful 
conveyance,  or  by  any  other  ways  or  means,  for  the  forbear- 
ing or  giving  day  of  payment  for  one  whole  year,  of  and  for 
their  money,  or  other  thing  or  things  above  the  sum  of  six 
dollars  for  the  forbearing  of  one  hundred  dollars  for  a  year, 
and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  lon- 
ger or  shorter  time,  shall  forfeit  and  lose  for  every  such  of- 
modeofrerov-  fence  the  full  valueof  the  goods  and  monies,  or  thing  or  things 
*'^y*  so  lent,  exchanged,  bargained,  sold,  or  agreed  for,  to  be  re- 

[  t  Com.  v».  covered  by  indictmentf  or  action  of  the  case,  one  moiety  there- 
Pickr&.]       of  to  the  use  of  this  State,  and  the  other  moiety  to  him  or 
them,  who  (e)  prosecutes  for  the  same,  any  law  to  the  con- 
trary notwithstanding. 

11.  If  an  innocent  indorsee  of  a  note,  in  which  aanrionB  interest  is  reserv- 
ed, take  a  new  note  of  the  maker  for  the  amoont  dae  on  the  former  note, 
such  note  cannot  be  avoided  as  usarious.  Chadboum  o«.  Watts ,  10 
Mass.  121. 

12.  Yet  a  note  given  upon  a  usurions  contract  is  void,  even  in  the  hands 
of  an  innocent  and  bona  fide  holder.  Bridge  4*  a'*  vs.  Hubbard,  15 
Mass.  96. 

(e)  1.  To  entitle  one  to  the  moiety,  it  must  appear  in  the  record  that  he 
prosecuted,  complained  or  sned  for  it.     Com.  vs.  F)rost,  5  Mass.  53. 

2.  The  borrower  is  a  competent  witness,  on  an  indictment  against  the 
lender.     lb. 

8.  If  the  lender  acts  as  agent,  it  will  be  no  excuse  for  him,  especially  if 
his  agency  be  not  disclosed  at  the  time  of  negoclating.     Jb. 

4.  The  offence  is  completed  if  more  than  six  per  cent,  interest  be  paid  at 
the  time  of  the  loan,  whether  the  principal  be  ever  repaid  or  not.     lb. 

5.  Bat  if  the  usarious  interest  be  only  secured,  the  penalty  is  not  incur- 
red. Thomes  vs.  Cleaves,  7  Mass.  861  ;  Chadboum  vs.  Watts ,  10 
Mass.  121.  See  Oardner  vs.  Flagg,  8  Mass.  101;  Frye  vs.  Barker  4r 
a/.  1  Pick.  268. 

6.  But,  where  A.  conveyed  land  to  B.  of  the  value  of  $1600  for  $350, 
B.  at  the  same  time  agreeing  to  reconvey  it  upon  payment  of  $522,  97  at 
two  instalments,  the  last  within  three  years  from  the  date  of  the  contract ;  no 
part  thereof  having  been  paid,  it  was  held  that  B.  was  not  liable  to  a  qui  tarn, 
action  for  taking  usurious  interest.     Thames  vs.  Cleaves.  7  Mass.  861. 

7.  A.  receives  B*s  note  for  $400,  payable  at  a  day  certain,  and  delivers 
him  the  amount  secured,  deducting  interest  for  the  time  the  note  has  to  run, 
at  the  rate  of  two  per  cent,  per  month  on  the  $400.  In  an  action  on  the 
note  by  A.  the  defendant  prevailed,  on  the  ground  that  the  contract  was  osv- 


^ 
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Sect.  2.     Be  it  furtfier  enacted^  That  when  anj  pertbn    Ch.  19. 
or  persons  shall  be  sued  on  any  bond,  contract,  mortgage  or     ^-^;v-^^ 

*  ,  In  suits  on  a 

assurance  for  the  payment  of  any  monies,  wares,  merchan-  iMorious  secu- 
disc  or  other  commodities,  whereby  or  wherein  any  sum  is  Defendant 
given,  secured  or  taken  for  the  forbearing  or  giving  day  of  ^|Sy^£U 
payment  for  a  longer  or  shorter  time,  then,  if  the  creditor  be  ^^' 
alive,  and  the  debtor  or  debtors,  shall  come  into  Court,  lib.  §  2.] 
where  the  said  cause  is  to  be  tried  (/),  and  shall  offer  to  make 
oath  {g)j  and  if  required  by  the  Court,  shall  actually  swear  to 
the  same,  that  there  is  taken,  reserved  or  secured  by  such 
bond,  contract  or  assurance,  above  the  rate  of  six  dollars  in 
the  hundred,  for  the  forbearance   of  the   property  actually 
lent  or  sold,  whether  it  be  in  money  or  other  things,  for  one 
year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or 
for  a  longer  or  shorter  time,  or  that  the  creditor  or  creditors 
have  received  more  than  at  the  rate  of  six  dollars  in  the  hun- 
dred,* for  the  loan  or  forbearance  of  the  monies  or  other       [♦lOOl 
things  actually  lent  or  sold  ;  such  bond,  contract,  mortgage 

rions.  In  a  qui  tarn  action  for  the  penalty  prescribed  by  the  statute,  it  was 
beld  that  A.  waa  not  liable.     Simpson  v$.  Warren,  15  M€u$.  460. 

if)  I.  The  party  giving  a  usnriooa  security  is  in  all  cases  entitled,  at  some 
time,  to  avoid  it  by  showing  the  usury,  unless  he  has  waived  it  by  his  own 
act,  or  forfeited  it  by  his  own  neglect.     Richardson  vs  Field,  6  Glf.  35. 

2.  But  after  the  general  issue  has  been  pleaded,  the  court  will  not  allow 
it  to  be  withdrawn,  that  the  defendant  may  tender  his  oath.  Cotton  vs.  Lake, 
2  Mass.  540. 

(g)  1.  The  statute  in  this  contemplates  cases  only  where  the  original  con- 
tracting parties  are  also  parties  to  the  suit.  Putnam  vs.  Churchill,  4 
Mass.  516  ;  Binncvs.  Merchant,  Sib,  199. 

2.  In  an  action  by  the  indorsee  of  a  promissory  note  against  the  prom- 
isor, the  defendant  cannot  tender  his  oath  in  verification  of  a  plea  of  usury,  un- 
der this  statute.     Putnam  vs.  ChttrchUl,  4  Mass.  516. 

3.  The  defendant's  remedy  in  such  case  is,  by  pleading  usury  to  the 
country,  andT  submitting  his  evidence  to  a  jury.  Binne  vs.  Merchant,  6 
Mass.  198. 

4.  Her  can  Che  promisor  be  allowed  to  prove  that  the  suit  is  brought  for 
the  original  promisee,  though  in  the  name  of  an  indorsee.  lb.  Brigham  vs. 
Marean,  7  Pick.  40. 

5.  All  the  plaintifils,  or  defendants  on  a  side  must  swear,  when  the  oath 
is  resorted  to,  to  enforce,  or  avoid  a  contract.  Knights  vs.  Putnam  fy  al. 
8  Pick.  171. 
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Ch.    19.    m  assurance  shall  be  utterly  void  ;  and  the  debtor  fully  and 
^^"^^^^^     absolutely   discharged   from  the   payment   of  any   monies, 
goods   or  other  things  lent,  exchanged,  bargained,  sold  or 
nnicM  eredii^  agreed  for  as  aforesaid,  unless  the  creditor  or  creditors  will 
dw  wlnirit^  swear  (A)  that  he,  she  or  they  have  not,  directly  nor  indirect- 
not  usurioui.     ]y^  wittingly  taken  or  received  more  than  after  the  rate  of  six 
dollars  in  tlie  himdred,  for  forbearance  or  giving  day  of  pay- 
ment :  and  (i)  by  such  bond,  contract,  mortgage  or  assur- 
ance, there  is  not  reserved,  secured  or  taken  more  than  af- 
ter the  rate  of  six  per  centum,  for  forbearance  or  giving  day  of 
payment,  for  the  goods,  monies,  or  other  things  actually  lent 
or  sold,  any  law,  usage  or  custom  to  the  contrary  notwith- 
This  act  not  Standing  :  Provided^  nothing  in  this  Act  shall  extend  to  the 
certaiil^con-^**  letting  of  cattlc  (j),  or  other  usages  of  the  like  nature  in  prac- 
tract«.  ^^g  amongst  farmers,  or  maritime  contracts  among  merchants, 

as  bottomry,  insurance,  or  course  of  exchange,  as  hath  here- 
tofore been  practised.      [Approved  March  20,  1821.] 

[A  party  to  an  usuriotia  negotiable  secnrity  cannot  be  a  witnen  to  defeat  the  le- 
curity  on  tlie  ground  of  luury.  Churchill  va.  Suter^  4  Mom.  156;  WidgtryvaS 
Munroe,  6  Masw,  451 ;  Manning  ««.  IVheailand,  10  Maat,  602. 

Where  an  endorsed  promissory  note  was  made  and  diaoounted  for  tlie  benefit  of 
the  maker,  at  usurious  interest,  and  thus  first  put  into  circulation, the  [maker  waa 
held  an  incompetent  witness  to  prove  the  usury.  Rarif&rd  Bank  va.  Barry,  17 
Mass.  94. 

One  who  signs  a  negotiable  note  as  agent  of  another,  is  an  incompet^it  witness 
to  prove  the  note  usurious  in  an  action  by  the  indorsee  against  the  promisor. 
Packard  vs.  Richardson  ^  ais.  17  Mass.  122.] 

(h)  The  PlaintifTs  oath  must  be  administered  in  Court,  and  not  taken  by 
dedimus.     Frye  vs.  Barker  fy  ah  2  Pick.  65. 

(t)  1.  The  word  and,  is  to  be  taken  distribntively,  i.  e.  as  a  sabstitute  in 
meaning  for  the  word,  or.  Hence,  where  the  defendant  pleads  that  by  the 
contract  sued  thero  is  reserved  more  than  lawful  interest,  and  tenders  liia 
oath  ;  it  is  snfficient  for  tho  plaintiflTto  reply  that  such  interest  is  not  reserv- 
ed,  and  to  swear  to  the  same  :  without  averring  that  unlawful  interest  has 
not  been  taken  or  received.     Darling  vs.  Homer  4r  ah  16  Mass.  288. 

2.  A  plea  that  the  plaintiff  had  received,  and  another  that  he  btd  taken 
and  received  unlawful  interest,  were  held  good  on  demurrer.  Fr^s  9s.  Bar- 
ker  ^  al.  1  Pick.  267. 

( ;  )  Where  on  the  hiring  of  a  cow  for  a  year,  and  a  promise  to  return  her 
in  a  year  with  ^6  in  cash,  and  if  not  then  delivered  to  pay  $6  a  year  nntil  de- 
livered ;  it  was  holden,  that  the  promisee  was  entitled  to  the  ^6  for  one  year 
only,  and  legal  interoft  afterwards  on  that  sum  and  on  the  valne  of  the  cow, 
until  the  delivery,  and  on  the  sum  so  dne  until  payment.  Baxter  4r  als.  vs. 
Wales,  12  Mass.  .365. 


BUYING  NOTES»  ke, 

Chapter  ao. 


AN  ACT  to  prohibit  certain  Officers  of  Coortfl  from  buying  Promissory  Notes  and 
other  demands,  for  the  purpose  of  making  a  gain  or  profit  in  the  collection  thereof. 

13  E  it  enacted  by  the  Senate  and  House  of  Representor  nq  Attorney, 
tives^  in  Legislature  assembled^  That  if  any  person  shall,  Jf^c^,^^ 
with  an  intent  thereby  to  procure  liimself  to  be  retained  as  an  Constable  to 

''  '■  ^  ^        loan    or    ad- 

Attomey,  or  employed  as  a  Justice  of  the  Peace,  Sheriff,  vance  mone^. 

Deputy  Sheriff,  Coroner  or  Constable,  in  the  collection  of  demands  for 

any  note,  account  or  other  demand  whatever,  by  a  suit  at  law,  uon,^w?^1n- 

or  with  an  intent  thereby  to  procure  and  obtain  any  promis-  ^ke**pr^t^ 

scry  note,  account,  or  other  demand  for  the  purpose  of  making  *tc. 

to  himself  any  gain  or  profit  from  the  writs  or  fees,  arising  in 

ihe  collection  thereof,  by  a  suit  at  law,  directly  or  indirectly  [Mass.  Stat. 

1  J  r  u  11  June24,1811.] 

loan  or  advance  any  sum  or  sums  of  money  ;  or  shall  prom- 
ise to  loan  or  advance  any  sum  or  sums  of  money  ;  or  shall 
forbear  and  give  day  of  payment ;  or  shall  promise  to  for- 
bear and  give  day  of  payment  of  any  sum  of  money  due  on 
any*  demand  left  with  such  person  to  be  by  him  collected  ;       [*101] 
or  shall  pay  or  assume  to  pay  any  debt  of  any  person  what- 
ever ;  or  shall  purchase  any  goods  or  chattels,  or  shall  give 
or  promise  any  valuable  consideration  whatever,  with  an  in- 
tent thereby  to  procure  and  obtain  any  promissory  note,  ac- 
count or  other  demand,  for  the  purpose  of  making  to  himself 
any  gain  or  profit,  from  the  writs  or  fees  arising  in  the  col- 
lecting thereof,  by  a  suit  at  law  ;  every  person  so  offending  p„nijung,^ 
shall  forfeit  and  pay  a  sum,  not  more  than  five  hundred,  nor 
less  ilian  twenty  dollars,  for  each  and  every  offence,  to  be 
recovered  by  indictment  in  the  Supremef  Judicial  Court ;  in  [tOr  C.  c.  P. 
which  case  the  forfeiture  shall  enure  to  the  State  ;  or  by  ac-  Vol.  8,  p.  63.] 
lion  before  any  Court,   proper  to  try  the  same  ;  in  which  AppropnaUon 
coiie  the  forfeiture  shall  accrue,  one  moiety  to  him  or  them,  *'  P«°^' 
who  shall  first  sue  and  prosecute  for  tlie  same,  and  the  other 
moiety  to  tbc  use  of  the  County  where  such  action  may  be 
prosecuted.     [Approved  February  19,  1821.] 

Additional  Act,  Ch.  250,  Vol.  3,  p.  86. 
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Ch.  21.  Chapter  91. 

AN  ACT  to  prevent  Bribery  and  Comqitioo. 

Penalty  for         Sect.  1.     JoE  it  eticuited  by  the  Senate  and  House  of 
giving  a  bribe.  Representatives y  in  Legislnture  assembled ^  That  if  any  person 
shall  directly  or  indirectly,  give  or  engage  to  pay,  any  sum  of 
[fMass.  Stat,  money,  or  other  valuable  consideration  to  another,  in  order 
'^   '*      to  induce  such  other  person  to  procure  for  him,  by  his  inter- 
est, influence  or  any  other  means  whatsoever,  any  office  or 
place  of  trust,  within  this   State,  and  be  thereof  convict, 
shall  forfeit  a  sum  not  exceeding  three  hundred  dollars,  nor 
less  than  fifty  dollars,  at  the  discretion  of  the  Court  which 
shall  have  cognizance  of  the  same  ;  and  be  rendered  forever 
after  incapable  of  sustaining  any  office  or  place  of  trust,  with- 
in tliis  State. 
Penalty  for  re-       Sect.  2.     jBe  it  further  enacted^  That  if  any  person  shall 
bribc?^  receive  of  another,  any  sum  of  money  or  other  valuable  con- 

rib.  §  2.1         sideration,  as  a  reward  for  procuring  or  to  procure  any  office 
[*102]       or  place  of  trust  within  tliis  State,  for  any  other  person,*  and 
be  tliereof  convicted,  shall  forfeit  a  sum  not  exceeding  three 
hundred  dollars,  nor  less  than  fifty  dollars,  at  the  discretion 
of  the  Court  which  shall  have  cognizance  of  the  same  ;  and 
if  such  offender  be  in  any  such  office,  he  shall  on  the  convic- 
tion, be  disabled  from  holding  the  same,  and  be  forever  after 
incapable  of  sustaining  any  office  or  place  of  trust  within  this 
State  ;  and  for  the  more  easy  conviction  of  such  offenders  : 
Ekher  party        Sect.  3.     Be  it  further  enactedy  That  if  either  the  par- 
Se^er"*5iaU  ^'^^  offending  as  aforesaid,  shall  give  information  upon  oath, 
)x  freed  from  against  the  other  offending  party,  and  shall  duly  prosecute 
said  information ;  such  mformer  shall  be  freed  from  every 
of  the  penalties  aforesaid.     And  all  offences  against  this  act 
shall  be  heard,  tried  and  determined  before  the  Supreme  (a) 
oi'peSdS.**"  Judicial  Court ;  and  all  pecuniary  penalties  accruing  there- 
by, shall  be  one  third  thereof  to  the  informer,  and  the  other 
two  thirds  to  the  State.     [Approved  March  15,  1821.] 

{a)  Or  C.  C.  Pleas  ;  See  ch.  288,  Vol.  8,  p.  63. 


PERSONAL  LIBERTY. 

Chapter  99. 

AN  ACT  for  the  procectioo  of  the  Personal  Liberty  of  the  Citixcni,  and  for  other 

purposes. 

Sect.   1.     Jl5E  it  enacted  by  the  Senate  and  House  of  ^   .^ 

^  "  ,  ''    Fanishment 

AepresentcUtves,  in  Legislature  assembled^  That  if  any  person  f»r  tmnsport- 

1     11  t  1*1     i>^K  ^°y  inhab* 

shall  transport  or  carry,  or  cause  to  he  transported  or  carried,  itant  from  oda 
any  subject  of  this  State,  or  other  person  lawfully  residing  ^tetoa^S- 
and  inhabiting  therein,  to  any  part  or  place  without  the  lim-  **"'  «»cep*»&c- 
its  of  the  same,  by  land  or  water,  without  his  consent  or  vol- 
untary agreement ;  or  in  order  to  remove  such  person  from  (iMass.  stat. 
one  part  of  the  State  to  another  part  of  the  same,  except  for  §  lo.]  *       * 
the  purpose  of  defending  the  same  in  time  of  war,  agreeable 
to  the  Constitution,  or  except  such  person  be  sent  by  due 
course  of  law,  to  answer  for  some  criminal  offence  commit- 
ted in  some  other  of  the  United   States  of  America  ;  every 
person  so  offending,  and  every  person  aiding  and  abetting  the 
same,  being  duly  convicted  thereof  before  the  Supreme  (a) 
Judicial  Court,  shall  be  punished  by  fine  not  exceeding  two 
thousand  dollars,  and  imprisonment  not  exceeding  two  years,*       [♦103] 
or  by  solitary t  imprisonment  for  a  term  not  exceeding  three  rfaboKshed; 
months,  and  confinement  to  hard  labour  for  a  term  not  ex-  ggg,  Vd.'8,*^p. 
ceeding  five  years  ;  or  any  one  or  more  of  those  punishments,  ^^'1 
at  the  discretion  of  the  said  Court,  and  be  further  liable  to 
the  action  of  the  party  grieved. 

Sect.  2.     Be  it  further  enacted^  That  every  master  or  no  mtiter  of 
commander  of  any  outward  bound  ship  or  vessel,  that  shall  I^Jp,!^^^ 
hereafter  carry  or  transport  out  of  this   Stale  any  person  un-  g  *|.®^-|vfm 
der  the  age  of  twenty-one  years,  or  any  apprentice,  or  any  consent  of  p»- 
indented  servant,  to  any  parts  beyond  sea,  without  the  con- 
sent of  his  parents,  master,  or  guardian,  shall  forfeit  and  pay  "^     ^     "^ 
the  sum  of  two  hundred  dollars  ;  one  moiety  to  the  use  of 
this  State,  and  the  other  moiety  to  him  or  them  that  shall 
sue  for  the  same ;  and  be  further  liable  for  the  damages  sus- 
tained by  the  parent,  master  or  guardian,  in  a  special  action 
of  the  case. 

Sect.  3.     Be  it  further  enacted.  That  if  any  person  with-  PunUhnacnt 

1  !•       J    •  ■***'  ousting 

jn  this  State  shall  hereafter  enlist  or  cause  to  be  enlisted,  into  minors with- 

(a)  Or  C.  C.  Pleas  ;  See  ch.  288,  Vol.  8,  p.  68. 
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Ch.  22.    the  army  of  the  United  States,  any  minor  under  the  age  of 
'^"^""^"^^     twenty-one  years,  knowing  him  to  be  such  minor,  without 

out  consent  of    ,  .  .  .  ^,  .  j*  i  t 

parents,  &c.  in  the  consent  m  writmg  of  his  parent,  guardian  and  master,  and 
u?  s".^army',  ^uch  minor  shall  within  six  months  after  his  enlistment  be  re- 
knowing  them  moved  out  of  this  State,  so  that  he  cannot  be  had  before  the 

to   be  minora  ' 

and  sending     Judicial  Tribunals  of  this  State,  by  virtue  of  a  writ  of  habeas 

them  out  of 

the  State.  corpus^  the  person  so  enlisting  such  minor,  or  so  causing  him 
rMass  St  ^o  ^G  enlisted,  on  conviction  thereof,  before  the  Supreme 
Feb.  28, 1815,  Judicial  Court,  shall  forfeit  and  pay  a  fine  not  exceeding  five 

hundred  dollars,  or  be  imprisoned  for  a  term  not  exceeding 

one  year. 
Forpersuading       Sect.  4.     Be  it  further  enacted  J  That  if  any  person, 
hThSra^^tobe  ^^o^'^g  ^"7  ^°®  ^^  ^^  ^  minor  under  the  age  of  twenty-one 
■uch, to  depart  years,  shall  persuadc  him  to  depart  from  this  State,  with  in- 
with  intent  so  tent  to  euHst  iuto  the  army  of  the  United  States,  without  the 

to  enlist  him.  ^ ,  .  i«  i  i  .     . 

consent  of  his  parent,  guardian  and  master,  on  the  conviction 
^    '^  '^         thereof,  before  the  Supreme  Judicial  Court,  shall  forfeit  and 
pay  a  fine  not  exceeding  five  hundred  dollars,  or  be  impris- 
oned for  a  term  not  exceeding  one  year. 
Fine8,&c.hoir       Sect.   5.     Be  it  further  enacted  J  That  all  fines  and  for- 
a^ropriatod.    features,  incurred  by  virtue  of  the  tlurd  and  fourth  sections  of 
tins  act,  shall  be  recovered  by  indictment,  or  information,  in 
[*1W1       |1j0*  Supreme  Judicial  Court,  to  the  use  of  the  State  :    Pro- 
rt^,  I  n^j        vtdedj  That  the  said  Court,  in  which  any  such  fine  or  for- 
feiture shall  be  recovered,  may  award  to  the  parent,  guardian 
or  master  of  such  minor,  such  part  of  such  fine  or  forfeiture, 
so  recovered,  not  exceeding  the  one  moiety  thereof,  as  they 
in  their  discretion,  shall  think  proper  ;  Provided  aUo^  That 
5™5P   ««-  all  persons  concerned  shall  be  entitled  to  all  the  privileges 

flIiMWl  nay  ^  r  z) 

have  the  bene-  and  subiect  to  all  the  penalties  and  requisitions,  sriven  and  in- 
fit   of   habeas  ,  T  •  ,    j    .,a       a        j-         •         /u 

corpuiact.  curred  in  an  act,  entitled  "An  Act  directing  the  process  in 
[tSee  ch.  64,  habeas  corpusf,"  where  the  same  do  not  contravene  tlie  pro- 

m  this  Vol.]         .  .  ^   ,  . 

visions  ot  this  act. 
Punishment  Sect.  6.     Be  it  further  enacted^  That  if  any  master  or 

bringing    into  Other  persou,  having  charge  of  any  vessel,  shall  therein  bring 
^,  ai^  pcr^  into?  and  land,  or  suffer  to  be  landed  in  any  place  within  tliis 


sea 


of"1nfeSio«i*^  ^^^^®  ^"7  person,  before  that  time  convicted  in  any  other 
Fj^»  *>^  of  State,  or  in  any  foreign  country,  of  any  infamous  crime,  or 
acter,  kc,       any  for  which  he  hath  b^n  sc^eoced  to  transportation,  know- 
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ing  of  such  conviction,  or  having  reason  to  suspect  it,  or  any  Ch.  23. 

person  of  a  notoriously  dissolute,  infamous,   and  abandoned  ^-^^^^^ 

life  and  character,  knowing  him  or  her  to  be  such,  shall,  for  Feb.  sSb,  1794, 
every  such  offence,   forfeit  the  sum  of  four  hundred  dollars, 

one  half  thereof  to  the  use  of  the  State,  and  the  other  half  to  Appropriation 

the  use  of  any  person,  being  a  citizen  of,  and  residing  in  this  ^  ^°    ^' 
State,  who  shall  prosecute  and  sue  for  the  same  by  action  of 
debt  as  aforesaid.     [Approved  February  24,  1821.] 


Chapter  33. 

AN  ACT  against  selling  unwholesome  Provisions. 

_  ^ 

JjE  it  enacted  by  the  Senate  and  House  of  Represcnta-  paniBhment 
tivesj  in  Legislature  assembled^  That  if  any  person  shall  sell  ^hot^roSw""' 
any  diseased,  corrupted,  contagious  or  unwholesome  pro-  provisions, 
visions,  whether  for  meat  or  drink,  knowing  (a)  the  same,  [Mass.  Sut. 

Alar,  fif  1  f  c$o»j 

without  making  it  known  to  the  buyer,  and  being   thereof 
convicted  before  the  Circuit  Court  of  Common  Pleas,  in  the  Con^jj^ion  in 

'  S.J.  Conrt,  or 

County  where  such  offence  shall  be  committed,  or  the  Jus*  C.C»c, Pleas. 
tices  of  the  Supreme  Judicial  Court,  he  shall  be  punished  by 
fine,*  imprisonment,  or  by  solitary!  imprisonment  for  a  term    J*J.2S[i. 
not  exceeding  three  months,  and  confinement  to  hard  labour  See  cli.  808. 
for  a  term,  not  exceeding  five  years,  and  binding  to  the  good 
behaviour,  or  one  or  more  of  these  punishments,  to  be  in- 
flicted according  to  the  degree  and  aggravation  of  the  of- 
fence, if  such  conviction  be  had  in  the  Supreme  Judicial 
Court ;   and  if  such  conviction  be  had  before  the  Circuit 
Court  of  Common  Pleas,  shall  be  punished  by  fine  not  ex- 
ceeding one  hundred  dollars,  and  binding  to  good  behaviour. 
[Approved  February  20,  1821.] 

[An  action  for  deceit  in  a  sale  of  provisions  can  only  be  maintained,  where  an  af. 
finnation  or  representation  wilfully  false,  or  some  artifice  is  proved,  or  is  necessari- 
ly to  be  presumed  firom  the  circumstances  and  nature  of  tlie  bargain,  and  the  situ.> 
ation  of  the  parties.     Emerton  ^  aU.  V9,  Bridgham  4r  oU.  10  Mass.  197. 

If  a  victualler  sells  meat  as  fresh  to  his  customers,  at  a  sound  price,  whicli  at  the 

(a)  Such  knowledge  will  not  be  inferred  from  the  mere  fact  that  the  pro- 
tmoBB  were  nowlioletome.     Hemmenway  tf  ah  vi.  Wbodi,  1  Pick,  526. 

Vol.  I.  15 
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Ch.  24*  ^^"^  ^"^^  "^1^  <^  defective,  or  onwlioleaonie  from  the  state  in  which  the  animal 
died,  this  knowledge  of  the  defect  will  be  presumed  from  the  natm^  and  duties  of 
his  calling  and  trade.    76.] 


Chapter  34. 

AN  ACT  for  the  Prevention  and  Removal  of  NuiBances. 

Sect.   1.     JlSE  tt  enacted  by  the  Senate  and  House  of 

Selectmen,  , 

with  two  Jua-  Representatives^  in  Legislature  assembled^  That  the  Select- 
l|n  pE^  Z  men  of  every  town  in  this  State,  where  the  Selectmen  there- 
hotwes^diatU-  ^^>  together  with  any  two  Justices  of  the  Peace  in  the  same 
lenes,  &c.  County,  shall  judge  such  regulation  to  be  necessary,  shall 
[Mass.  Stat.  ^^^  time  to  time,  as  occasion  shall  be,  assign  some  certain 
June  7, 1785,  places  for  the  exercising  of  any  of  the  trades  or  employments 
of  killing  creatures  for  meat,  distilling  of  spirits,  trying  of  tal- 
^-mSiciure^of  ^^^  ^^  ^^^  currying  of  leather,  and  making  earthen  ware,t  and 
**u'^HSt*«  "^  1  forbid  and  restrain  the  exercise  of  either  of  them  in  other  pla- 

en.   oOo,    Vol.  '^. 

8,  p.  199.]       ces  not  so  approved  and  allowed  ;    and  all  assignments  of 
such  houses  or  places  by  Selectmen,  with  the  assent  of  two 
Assignment!     Or  more  Justices,  for  the  exercise  of  any  of  the  occupations 
on  town  book  aforesaid,  shall  be  entered  in  the  town  book  where  "such  Se- 
S^jySited*  loctmen  respectively  belong  ;  and  also  made  known  by  hav- 
ing notifications  thereof  posted  up  in  some  public  places  in 
the  same  town. 
Pemky  for  Sect.  2.     Be  it  further  enacted.  That  if  any  distiller,  tal- 

^ysti^  toi-  ^^^  chandler,  manufacturer  of  oil,  currier,  butcher  or  pot- 
plMM^w'^a^  ^®^'  ^^^^  make  use  of  any  house  or  place,  other  than  such 
signed.  as  are  or  may  be  assigned  and  permitted,  in  consequence  of 

[lb.  §  8.]        this  act,  for  the  exercise  of  the  employments  aforesaid,  or  any 
Mode  of  re-  of  them,  the  person  so  offending  shall  forfeit  and  pay  a  fine 
p^opnaik)!*??  ^f  twenty  dollars,  one  half  thereof  for  the  use  of  this  State, 
the  penalty,      ^^j  ^^  other  half  part  for  the  use  of  him  or  them  that  shall 
[♦106]      prosecute  and  sue  therefor,  by  action  of  debt,  in*  the  Circuit 
Court  of  Common  Pleas  ;  and  if  convicted  on  the  present- 
ment of  a  Grand  Jury  in  said  Court,  or  Supreme  Judicial 
Court,  the  whole  penalty  shall  enure  to  the  use  of  the  State ; 
and  in  either  case  the  offender  shall  also  enter  into  recogni- 
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sance,  in  such  sum  as  the  same  Court  shall  order,  not  to  im-     Ch.  24. 
prove  such  building  for  either  of  the  said  purposes,  for  the     v^'v^^ 
term  of  three  years  then  next ;  and  in  default  of  entering  in-  cognize  not  to 
to  such  recognisance,  to  be  committed  to  the  common  gaol ;  C^ih^,  &c. 
or  such  build'mg  may  be  taken  down  by  the  order  of  the  same  ^  b^mSt- 
Court,  as  being  a  common  nuisance ;  and  the  materials,  or  ^^~^  ymM- 
such  part  of  them  as  may  be  necessary,  sold  at  public  auc-  *°9*  "^y   ^ 
tion,  to  defray  the  expense  and  charges  ;  and  in  case  the  a  nuisance,  k 
materials  shall  be  insufficient,  the  residue  of  the  charges  to  loid. 
be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels. 

Sect.  3.   '  Be  it  further  enacted^  That  when  any  house, 
assigned  for  the  exercising  of  either  of  the  aforesaid  trades  or  hoase,  assign- 

1  ^      m  .  ,  p    rr       -  ,eda«  aforesaid 

employments,  becomes  a  nuisance  by  reason  of  offensive  and  becomeflanui- 
ill  stenches  proceeding  from  the  same,  or  becomes  other-  S^ropprew*©! 
ways  hurtful  or  dangerous  to  the  neighborhood  or  travellers,  tjr  «i>«  c.  c. 
it  shall  and  may  be  lawful  to  and  for  the  Circuit  Court  of 
Common  Pleas  within  the  County,  to  cause  inquiry  to  be 
made  thereinto  by  a  jury,  and  to  suppress  such  nuisance  by 
prohibiting  and  restraining  the  further  use  thereof  for  the  ex- 
ercise of  either  of  the  aforesaid  trades  or  employments,  un- 
der a  fine  not  exceeding  ten  dollars  a  month,  to  the  use  of  the 
poor  of  the  town  ;  or  by  causing  such  nuisance  to  be  remov- 
ed or  prevented,  as  the  Justices  of  said  Court,  in  their  discre- 
tion, shall  think  expedient  and  necessary.     And  it  shall  also 
be  lawful  for  any  person  or  persons,  who  may  be  aggrieved  grief^byind- 
by  reason  of  such  offensive  and  ill  stenches,  to  give  notice  Sfy*ow2r^ 
thereof  to  the  proprietor  or  occupant  of  such  house,  so  deem-  ^^^^^^ 
ed  to  be  a  nuisance  ;  and  if  the  proprietor  or  occupant  shaD  ^oum^  to  be  a 

•  .i*  •  nuisance-npcn- 

not  forthwith  remove  the  same  nuisance,  and  if  upon  trial  as  alty  if  not  r«- 
hereinafter  provided,  the  same  shall  be  considered  and  deem- 
ed a  nuisance,  the  owner,  proprietor  or  occupant  of  such  [J*"*-  ^^ 
house,  shall  forfeit  and  pay  the  sum  of  twenty  dollars,  for  §  i/] 
each  and  every  month  which  the  said  nuisance  shall  contin- 
ue, after  such  notice  as  aforesaid  ;  to  be  recovered  by  action 
of  the  case,  by  any  person  who  shall  first  sue  for  the  same  ;*       [♦107] 
and  in  such  action  it  shall  be  lawful  for  the  defendant  to  ten- 
der the  general  issue,  and  give  any  special  matter  in  evi- 
dence :  And,  if,  upon  such  trial,  it  shall  appear  to  the  Jury, 
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Ch.  24.     who  shall  tiy  the  same  cause,  that  tiie  said  house  so  com*- 

^^^^'^^^     plamed  of,  is  not  a  nuisance,  it  shall  be  their  duty  to  acquit 

the  defendant,  and  he  shaU  be  entitled  to  his  costs. 

P     nam-       Sect.  4.     Beit  further  enacted  j  That  any  person  or  per* 

•d  may  reco¥-  SOUS,  who  may  be  injured  by  any  such  nuisance,  either  in 

•r  damages.  ,  .  #•   i  • 

his  comfort  or  the  enjoyment  of  his  estate,  may  have  and 
i?"!i  ?21i  niaintain  his  special  action  on  the  case,  for  the  injury  and 
§  1.]  damage  which  he  or  they  may   sustain,  by  reason  of  such 

nuisance ;  in  which  action  it  shall  and  may  be  lawful  for  the 

defendant  to  plead  the  general  issue,  and  give  any  special 

matter  in  evidence. 
Fences  on'pub-       Sect.  5.     Beit  further  enacted,  That  all  fences  or  build- 
I»n»id°*ed*^'*    ings  sct  up  and  erected  on  lands  now  used  and  improved  as 
isances.  public  landing  (a)  places,  or  such  as  may  be  hereafter  laid 

[Mass.  Stat.    ®"^  ^^^  appropriated  to  that  use,  without  lawful  permission 
•"J*i  ^*  ^^^'  therefor,  shall  be  esteemed  nuisances,  and  may  be  abated  as 

such.     And  whereas  the  laws  now  in  force  are  inadequate  to 

so  speedy  a  removal  of  nuisances  as  the  exigencies  of  the 

public  may  require  :  Therefore, 
-,      -    .  Sect.  6.     Be  it  enacted.  That  any  two  Justices  of  the 

Two  Justices,  '  J 

quorum  uiius,    Peacc,  ouorum  unu8  (&),  shall  be,  and  they  hereby  are  au- 

luay  inquire  bv     ....  \''  ^'  ^       ^  ^       'f 

a  Jury  mto  all  thoHzed  to  inquire  by  a  Jury,  as  is  hereinafter  directed,  into 
all  nuisances  erected,  or  which  may  hereafter  be  erected  by 

[Mass.   Stat.  j  -r  •.  i.     r        j  i    •         • 

June  19, 1801,  ^wy  person  or  persons  ;  and  if  it  be  found,  upon  such  inquiry, 
^   '^  that  a  nuisance  shall  have  been  erected,  created  or  continu- 

them^lbeaba-  ^^  ^Y  ^"7  Person  or  persons,  then,  that  such  Justices  shall 
^^^'  cause  the  same  to  be  abated  and  removed. 

Complaint  to        Sect.  7.     Be  it  further  enacted.  That  any  person  or  per- 
be  inade  to    sons  may  make  out  his  or  their  complaint  in  writiner,  directed 

such  Justices,  •'  '^  Jr  . 

to  any  two  Justices  of  the  Peace,  quorum  unus,  of  any  exist- 
ing nuisance  ;  and  they  shall  as  soon  as  such  complaint  is  ex- 

(a)  1.  Neither  the  Selectmen,  nor  the  inhabitants  of  a  town  have  author- 
ity to  lay  out  public  landings.     Bethum  o«.  Turner,  1  Glf.  111. 

2.  Nor  can  a  town  discontinue  such  landings.     Com,  va.  Tucker,  2 
Pick.  44. 

3.  A  fence  erected  thereon  by  order  of  a  town,  may  be  abated  as  a  nui- 
sance,    lb. 

(6)  It  is  only  necessary  that  one  of  the  Justices  in  such  case,  should  be  of 
the  quorum.     Gilbert  vt.  Sweeisir,  4  Gff.  48S. 


[lb.  §  2.] 


^'■ 


Form    of  the 
warrant. 
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liibit^d  to  them,  make  out  their  warrant,  under  their  hands    Ch.  24. 

and  seals,  directed  to  the  Sheriff  of  the  same  county,  com-     v^-v-^^ 

manding  him,  in  behalf  of  the  State,  to  cause  to  come  before 

them,  twelve  good  and  lawful  men  of  the  same  county,  who 

shall  be  drawn  in  equal  proportion  out  of  the  Jury  box,  by 

the  Selectmen  of  the  three  towns  next  adjoining  to  the  town 

in*  which  such  nuisance  may  be,  at  a  meeting  of  such  Select-       [*108] 

men,  to  be  holden  forthwith  for  that  purpose,  upon  the  re-  JJ^Jj^^/  \*** 

quisition  of  such  Sheriff,  and  they  shall  be  empowered  to  in-  Sheriff  to  em- 

quire  into  the  nuisance  complained  of,  which  warrant  shall 

be  in  the  form  following,  viz  : 

[form  of  warrant.] 

{SEAL,)  H — ss.  To  the  Sheriff  of  the  Coonty  of ,  Greeting. 

Wliereas  complaint  is  made  to  [us,  the  sabecriben,  two  of  the  Justices  of  the 

Peace,  within  and  for  the  County  of ,  quorum  unuM,  by of 

in  the  same  county,  that of upon  the day  of ,  at 

,with  force  and  arms,  did  unlawfully  erect  or  cause  to  exist,  a  nuisance  of 
tKe  following  deeoription,  viz ;  [here  particularly  describe  the  nuisance]  and  the 
same  nuisance  unlawfully  and  unjustly,  and  with  like  force  and  arms,  doth  stiU 
keep  up  and  continue.    You  are,  therefore,   in  behalf  of  the  State,  commanded  to 

cause  to  come  before  us,  vtpon  the day  of  ,  at ,  in  the  same 

county, twelve  good  and  lawful  men  of  your  County,  each  one  of  whom  having  free- 
bold  of  the  yearly  value  of  ten  dollars,  to  be  empannelled  and  sworn  to  inquire  into 
the  nuisance  afore  described.     Given  under  our  hands  and  seals,  this day 

of in  the  year  of  oar  Lord  — — — , 

R.  S.  >  Justices  of  the  Peace, 
N.  O.  5       quorum  unu». 

And  the  said  Justices  shaU  make  out  their  summons  to  the  Person  com- 
party  complidned  against,  in  the  form  following  :  be  noti6ed. 

[form  of  the  summons.] 

STATE  OF  MAINE. 

H — 88.    To  the  Sheriff  of  the  County  of ,  or  either  of  his  Deputies, 

Greeting. 

We  coomiand  you,  that  you  summon  ,  to  appear  before  the  subscribers, 

two  of  our  Justices  of  the  Peace,  within  and  for  our  said  County  of ,  quo- 
rum uim»,  at  a  place  called ,  in  D ,  in  the  said  County,  at o'clock 

in  the  -^noon;  then  and  there  to  answer  to  the  complaint  of to  them  ex- 
hibited; wherein  it  is  stated  that  [here  recite  the  complaint;]  and  you  are  to  make 
a  return  of  this  writ,  with  your  doings  therein,  unto  our  said  Justices,  upon  or  be- 
fore the  said day*  of Witness  our  said  Justices,  the day  of        [♦109] 

in  the  year  of  our  Lord — .  R*  S. 

N.  O. 


Form  of  Sum* 
mons. 


Which  Summons  shall  be  served  upon  the  party  complained  Mode  of  ser- 
against,  by  reading  the  same  in  his  hearing,  or  by  a  copy 
thereof,  left  at  his  usual  place  of  abode,  fourteen  days  exclu- 


▼icc. 


^^-*';'  r 
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,**'  ^r'- 


118  NUISANCES. 

Ch.  24.    sively,  before  the  day  of  trial ;  and  if  the  party  shall  not  ap- 
^■^"^'''^-^     pear  to  defend,  the  Justices  shall  proceed  to  the  inquiry  in 

Justices    Pro-  *  i 

oeediDgs.  the  same  manner  as  if  he  were  present ;  and  when  the  Jury 
shall  appear,  the  Justices  shall  lay  before  them  the  exhibited 
complaint,  and  shall  administer  the  following  oath,  viz  : 

Foreman's  [FOREMAN'S    OATH.] 

^^^^*  You,  as  Foreman  of  this  Jury,  do  solemnly  swear,  that  you  will  well  and  truly 

try  whether  the  complaint  of  ,  now  laid  before  you,  be  true,  according  to  your 

evidence.    So  help  you  God. 

The  other  Ju-  THE    OTHER   JUROR's    OATH, 

ror's  Oath.  The  same  oath  which  your  Foreman  hath  taken,  on  his  part,  you  and  each  of  you 
shall  well  and  truly  observe  and  keep.    So  help  you  God. 

And  if  the  Jury  shall  find  the  complaint  to  be  true,  then  they 
shall  return  their  verdict  in  the  form  following  : 

Form   of    the  [FORM    OP    THE    VERDICT.] 

Verdict.  ^^  ^  Court  of  inquiry,  held  before  R.  S.  and  N.  O.  Esquires,  two  of  the  Justices 

of  the  Peace  within  and  for  the  said  County  of ,  quorum  unus,  at  D in 

the  said  County  of upon  the  —  day  of  —  in  the  year  of  our  Lord ,  Uie 

Jury  upon  their  oaths  do  find,  that is  a  nuisance,  and  that  the  same,  on  or  be- 
fore the day  — — >  at with  force  and  arms,  unjustly  and  unlawfully  was  erect- 
ed, or  caused  to  exist,  by of ;  and  that  the  said ,  with  like  force  and 

arms,  unjustly  and  unlawfully,  still  continues  and  keqx  up  the  same  nuisance. 
Wherefore  tlie  Jury  find  upon  their  oaths  aforesaid,  that  the  said  nuisance  ought 
to  be  abated  and  removed  without  delay. 

And  if  by  accident  or  challenge,  there  shall  happen  not  to  be 
a  full  Jury,  the  Sheriff  shall  fill  the  panel,  de  talibus  circum- 
stantibus  as  in  other  causes.  And  if  the  Jury,  after  a  full 
hearing  of  the  cause,  shall  find  the  complaint  laid  before  them 
supported  by  evidence,  they  shall  all  sign  their  verdict,  in 
form  aforesaid  ;  otherwise  the  defendant  shall  be  allowed  his 
legal  costs,  and  have*  bis  execution  therefor,  under  the  hands 
and  seals  of  said  Justices. 

Sect.  8.     Be  it  further  enacted j  That  if  the  Jury  shall 
[lb.  §  8.]        return  their  verdict,  signed  by  the  whole  panel,  tliat  the  com- 
plaint is  supported,  the  Justices  shall  enter  up  judgment  for 
the  complainant  to  have  the  nuisance  abated  and  removed, 
and  shall  award  their  writ  accordingly  in  form  following  : 

Form  of  Writ  t 

ofrcmoval.  [FORM    OF    THE    WRIT    OP    REMOVAL.] 

STATE  OF  MAINE. 

H^ss.    To  the  Sheriff  of  our  County  of——,  or  to  either  of  his  Deputies, 

Greeting. 
Whereas,  at  a  Court  of  Inquiry  for  abatement  and  rsmoval  of  a  nuisaooe,  held 
at  D         in  our  County  of  — ^—  upon  the  —  day  of  in  the  year  of  our 


[♦110] 


■t 
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Lord ,bcfore  »  Eaqra.  two  Justioes  of  the  Peace  br  our  said  Coonty      Qn,  24. 

of ,  quorum  umu,  the  Jurors  empannelled  and  sworn  by  our  said  Justices, 

did  return  their  verdict  in  writing,  signed  by  each  of  them,  that  the afore- 
said, [describe  as  follows,  as  in  the  verdict]  is  a  nuisance;  and  that  the  same, on 

or  before  the day  of ,  at with  force  and  arms,  and  unjustly  and 

unlawfidly  was  erected  and  caused  to  exist,  by of ;  and  that  tliesaid 

— — >,  with  like  force  and  arms,  nnjustly  and  nnlawfuHy  stiU  continues  and  keeps 
up  the  samenuisaDce;  Whereupon  it  was  considered  by  our  said  Justices,  that  the 
K&id  nuisance  be  abated  and  removed :  We  therefore  command  you,  that,  taking 
with  you  the  force  of  the  County,  if  necessary,  you  cause  the  said  nuisance  forth- 
with to  be  abated  and  removed ;  and  also  that  you  levy  of  the  goods,  chattels  or 

lands  of  the—  the  turn  of ,  being  costs  taxed  against  him  in  the  trial 

aforesaid,  tt^etber  with  ,  being  the  sum  estimated  by  the  said  Justices  as  ne- 

cessary  costs,  which  will  arise  in  the  abatement  and  removal  of  said  nuisance,  to- 
gether with  thirty-three  cents  more  for  this  writ,  and  also  your  own  lawful  fees. 

And  for  want  of  sudi  goods,  chattels  or  lands  of  the  said ,  by  you  to  be  found, 

you  are  to  take  the  body  of  the  said ,  and  him  commit  to  our  gaol  in  L,  in 

our  said  County  of  H  ,  there  to  remain  until  he  shall  pay  the  sums  aforesaid^*        [*1 1 1] 

together  with  all  fees  on  the  service  of  this  writ,  or  until  he  is  delivered  by  order  oi 
law  -,  and  make  return  of  this  writ,  with  your  doings  thereon,  within  thirty  da.yt 
next  coming.    Witness  our  said  Justices  at  D.  aforesaid,  the  '  day  of 

in  the  year  of  our  Lord .  R.  S 

N.  O. 

Provided  nevertheless^  That  the  party  complained  against,  as  Respondent 
aforesaid,  may,  in  person  or  by  attorney,  appear  before  the  ^^f  matterfn 
said  Justices,  and  may  there  cive  in  evidence,  on  the  trial  evidence  under 

^  .  .  general  issue; 

aforesaid,  under  the  general  issue,  any  special  matter  or  thing 

of  which  he  could  avail  himself  under  any  special  plea  in  the 

regular  Courts  of  law  :    Provided  also.  That  when  judgment 

shall  be  entered  up  against  him  upon  the  verdict  of  the  Jury  ^nd  appeal  to 

aforesaid,  he  may  there  appeal  from  the  judgment  of  the  said  ®"P'  ^*  ^^^<>**^ 

Justices,  to  the  next   Supreme  Judicial  Court,  to  be  holden 

in  the  same  County ;  which  appeal,  when  so  entered,   shaU 

stop  all  further  proceedings  of  the  said  two  Justices,  and  no  Proceedings 

writ  on  said  judgment  for  abatement  and  removal  shall  issue,  Jl^y^^^"^ 

except  as  herein  after  directed  :    And  it  shall  be  the  duty  of  ^  of  appeal. 

the  person  appealing,  as  aforesaid,  from  the  judgment  of  the  Appellant  to 

said  Justices,  to  procure  attested  copies  of  all  the  papers  m  ^^^^enSr 

said  complaint,  under  the  hands  of  the  said  Justices,  and  to  appeal, 

enter  his  appeal  at  the  next  Supreme  Judicial  Court ;  and  if 

he  shall  fail  of  so  doing,  the  judgment  of  the  said  two  Justices  ^^^of^ 

shall  be  in  full  force  against  him  ;  and  they  are  hereby  author-  ^j^^^^,  ^^ 

ized  and  empowered,  in  such  case,  to  issue  their  writ  for  and  they  ma;r 

y  •!•  1  ^^^  ^c  nui- 

abatement  and  removal,  m  the  same  manner,  as  if  no  appeal  sance. 
had  been  entered. 
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Ch.  26.         Sect.  9.     Be  it  further  enacted^  That  the  said  Supreme 
^-^"'^^     Judicial  Court,  be,  and  they  hereby  are  authorized  to  take 
on  tiie  appeal  cognizance  of  said  complaint  and  judgment,  and  to  try  by 
clai  Court"  *'  the  Jurors  returned  to  serve  in  their  said  Court,  on  the  Jury 
[lb  §  4 1        ^f  triak,  the  truth  of  the  facts  alleged  in  said  complaint,  un- 
der the  issue  aforesaid,  and  if  the  said  Jury  shall  find  by 
their  verdict,  the  facts  alleged  in  said  complaint  to  be  true, 
the  said  Court  are  further  authorized  to  cause  and  order  the 
said  nuisance  to  be  abated  and  removed,  and  to  award  against 
the  party  complained   of,   such  sums  as  may  be  necessary 
[*112]      to*  defray  the  expense  of  removing  said  nuisance.     But  if 
the  Jury  aforesaid  shall  find,  that  the  facts  alleged  in  said 
complaint  are  not  supported,  the  party  complained  of  shall 
recover  against  the  complainant  his  legal  costs,  and  execu- 
tion shall  issue  accordingly. 
^  .        Sect.   10.     Be  it  further  enacted.  That  the  same  costs 

Same  coet«  to  .  . 

be  allowed  a«  shall  be  allowcd  by  the  said  two  Justices  and  the  Supreme 

in    Courts    of 

law.  Judicial  Court,  to  parties  and  witnesses,  as  are  allowed  in  the 

[lb.  §  5.]  regular  Courts  of  law  ;  and  that  the  said  two  Justices, 
quorum  unus^  shall  have  the  same  fees,  and  be  allowed  the 
same  sums  for  the  trial  aforesaid,  as  are  allowed  to  Justices 
in  the  process  of  forcible  entry  and  detainer.  [Approved 
March  8,  1821.] 


Chapter  3ff. 

AN  ACT  for  the  prevention  of  '^■'"^f*  by  Fire,  and  the  safe  keeping  of  Gun 

Powder. 

Selectmen  to  Sect.  I.  JlJe  it  enacted  by  the  Senate  and  House  oj 
tbM  a^Ae  ^«P»'«««w«aave5,  in  Legislature  assembled^  That  the  Select- 
keeping  of  gun  men  of  each  town  within  this  State,  containing;  not  less  than 

powder  in  cer-  nr  t  •  • 

tain  towns.       fifteen  hundred  inhabitants,  be,  and  they  hereby,  are  author- 
fMass    Stat     *^®^  ^^^  empowered  to  make  rules  and  regulations,  from  time 
Jime  18, 1816,  to  time,  in  conformity  with  which,  all  gun  powder  which  is 
or  may  be  within  such  town,  shall  be  kept,  had  or  possessed 
therein ;  and  no  person  or  persons  shall  have,  keep  or  pos- 
sess within  such  town,  any  gun  powder,  in  any  quantity,  man- 
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ner,  form,  or  mode,  other  than  may  be  prescribed  by  the    Ch.  25. 
rules  and  regulations  aforesaid.  v^^v-^^ 

Sect.  2.     Be  it  farther  enacted.  That  any  person  or  per-  Penalty  for  w- 
sons  who  shall  keep,  have  or  possess  any  gun  powder,  within  regJIlL^oML*' 
any  town,  contrary  to  the  rules  and  regulations  which  shall  ,«   .  - , 
be  established  by  the  Selectmen  of  such  town,  according  to 
the  provisions  of  this  act,  shall  forfeit  and  pay  a  fine  of  not 
less  than  twenty  dollars,  and  not  exceeding    one  hundred  M^jgof 
dollars,  for  each  and  every  offence,  to  be  recovered  by  ac-  «*y- 
tion  of  debt  in  any  Court  proper  .to  try  the  same. 

Sect.  3.    Be  it  further  enacted,  That  allgira  powder  which  Powder  kept 
shall  be  had,  kept  or  possessed,  within  any  town,  contrary  to  0X11078  ^nay 
the  rules  and  regulations  which  shall  be  established  by  tho  ^eUedT*  *™* 
Selectmen^  of  such  town,  according  to  the  provisions  of  this       [*113] 
act,  may  be  seized  by  any  one  or  more  of  the  Selectmen  of 
such  town,  and  shall,  within  twenty  days  next  after  the  seiz- 
ure thereof,  be  libelled,  by  filing  with  any  Justice  of  the  Proceedingn 
Peace  in  such  town,  a  libel,  stating  the  time,  place  and  cause 
of  seizure,  and  the  time  and  place  when  and  where  trial  shall 
be  had  before  said  Justice,  and  a  copy  of  said  libel'  shall 
be  served  by  the  Sheriff  or  his  deputy,  on  the  person  or 
persons  in  whose  possession  the  said  gun  powder  shall  have 
been  seized,  by  delivering  a  copy  thereof  to  each  such  per- 
son, or  leaving  such  copy  at  his  or  her  usual  place  of  abode, 
seven  days  at  least,  before  the  time  which  shall  be  specified 
in  said  libel,  for  the  ti-ial  thereof,  tliat  such  person  may  ap- 
pear, and  show  cause  why  the  gun  powder,  so  seized  or 
taken,  should  not  be  adjudged  forfeit ;    and  if  any  person 
shall  appear  to  show  cause  why  the  same   should  not  be 
adjudged  forfeit,  such  appearance  shall  be  entered  of  record, 
by  said  Justice  ;  and  if  the  gun  powder,  seized  as  aforesaid, 
shall  be  adjudged  forfeit,  the  person  or  persons,  whose  ap- 
pearance shall  have  been  recorded  as  aforesaid,  shall  pay 
all  costs  of  prosecution,  and  execution  shall  issue  therefor : 
Provided  however.  That  tlie  person  or  persons,  whose  ap- 
pearance shall  have  been  recorded,  may  appeal   from   the  Appeal  from 
judgment  rendered  by  said  Justice  of  the  Peace,  to  the  next  Jj^j^^'*'  J"*^«" 
Court  of  Conmion  Pleas  to  be  holden  for  the  county  where 
such  town  is  situated ;  and  the  party  so  appealing,  before 
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Ch.  25.    such  appeal  shall  be  allowed,  shall  recognize,  with  sufEcient 
^■^""^"^^     surety  or  sureties  to  the  libellant,  to  prosecute  his  said  ap- 

After  proceed-  f^^  ^^  ^^  P^^  ^  ^^^^  ^^^^  ^  ^^^^  ^^®  ^^^^  ^^^  appeal  ; 

">C"*  and  no  further  proceedings  shall  be  had  upon  the  judgment 

appealed  from  ;  and  in  case  the  party  appealing  shall  neglect 
to  enter  his  appeal,  the  Court  appealed  to,  may,  upon  com- 
plaint, proceed  to  affirm  the  judgment  of  the  Justice,  with 
additional  costs. 
Penoni  dam-       Sect.  4.     Be  U  further  enacted^  That  any  person,  who 
■^ofpowder  shall  Suffer  injury  by  the  explosion  of  any  gun  powder,  had 
jJJ^^^Jj^^  or  possessed,  or  being  within  any  town,  contrary  to  the  rules 
^'^*»*  and  regulations  which  shall  be  established  m  such  town,  ac- 

[Ib.  §  9.]        cording  to  the  provisions  of  this  act,  may  have  an  action  of 
the  case  in  any  Court  proper  to  try  the  same,  against  the 
[*114]      owner*  or  owners  of  such  gun  powder,  or  against  any  other 
person  or  persons,  who  may  have  had  the  possession  or  cus- 
tody of  such  gun  powder,  at  the  time  of  the  explosion  there- 
of, to  recover  reasonable  damages  for  the  injury  sustained. 
Sect.  5.    Beii  further  enacted y  That  it  shall,  and  may  be 
cnt^^ikii!^  lawful  for  any  one  or  more  of  the  Selectmen  of  any  town  to 
l^w^r**  ^''  enter  any  building,  or  other  place,  in  such  town,  to  search 
[lb  5  10 1       ^^^  ^^  powder,  which  they  may  have  reason  to  suppose  to 
be  concealed  or  kept,  contrary  to  the  rules  and  regulations 
which  shall  be  established  in  such  town,  according  to  the 
provisions  of  this  act,  first  having  obtained  a  search  warrant 
therefor  according  to  law. 
Penalty  for         Sect.  6.     Be  it  further  enacted^  That  when  any  stove, 
■"^"ng         chimney  or  stove  pipe,  within  any  town  containing  not  less 
Dies  or  stove  than  fifteen  hundred  inhabitants,  shall  be  defective,  or  out  of 
ESSye,«w.  "  repair,  or  so  constructed  or  placed,  that  any  building,  or 
other  property  shall  be  in  danger  of  fire  therefrom,  the  Se- 
lectmen of  said  town  shall  give  notice,  in  writing,  to  the  pos- 
sessor or  possessors  of  such  stove,  chimney  or  stove  pipes, 
to  remove  or  repair  the  same ;  and  if  such  possessor  shall 
for  the  term  of  six  days  after  the  giving  of  such  notice,  un- 
necessarily neglect  to   remove,   or   effectually  repair  such 
stove,  chimney  or  stove  pipes,  such  possessor  shall,  for  each 
and  every  such  neglect,  forfeit  and  pay  a  fine  of  not  less  than 
Action  of  caje.  ^^^  dollars,  nor  more  than  fifty  dollars,  to  be  recovered  by 
action  of  the  case^  in  any  Court,  proper  to  try  the  same. 
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Sect.  7.     Beit  further  enactedj  That  the  fines,  forfeit-    Ch.  26. 
ures  and  penalties,  which  shall  arise  under  this  act,  shall  ac-     ^^"^T^ 
cnie,  one  moiety  thereof  to  the  ose  of  the  town  within  which  of  AmT^. 
the  offence  shall  be  committed,  and  the  other  moiety  to  the  [ib.§i8.] 
use  of  the  person  who  shall  prosecute  or  sue  for  the  same. 

Sect.  8.     Be  it  further  enacted,  That  the  rules  and  reg-  Above  regok- 
ulauons,  which  shall  be  established  in  any  town,  according  to  in  force  tm 
the  provisions  of  this  act,  shall  be  of  no  force  or  effect,  until  S^tmeD,Sc. 
such  rules  and  regulations,  together  with  thb  act,  shall  have 
been  published  by  the  Selectmen  of  such  town,  three  weeks 
successively,  by  printing  in  some  newspaper  printed  within 
the  County,  or  by  posting  up  attested  copies  in  three  several 
public  places  in  said  town.     [Approved  March  19,  1821.] 

(Towns  nay  |irohibit  the  barning  of  bricks,  or  the  erectiog  of  brick-kilns,  with- 
in certain  parts  thereoC  See  "An  Act  for  the  further  protection  of  towns  firom 
6re,"  ch.  368,  t<^  8,  p.  199.] 


Chapter  96.*  ["^115] 

AN  ACT  to  pcerent  damage  from  firing  Crackenit  Sqoibfy  8«p6DtB,  and  Rockets, 

within  this  Stale. 

I3E  tl  enacted  by  the  Senate  and  H&use  of  Representa--  ^    ^^^ 
tives,  in  Legislature  assembled^    That  if  any  person  shall  stjuibsy&c.not 
offer  for  sale,  set  fire  to,  or  throw  any  lighted  cracker,  squib,  without  U- 
rocket  or  serpent  within  this  State,  without  the  license  of  the  *^°**' 
Selectmen  of  the  several  towns,  respectively,  first  obtained  rMass.  stat. 
therefor,  he  shall  forfeit,  for  every  such  offence,  the  sum  of 
five  dollars ;  one  moiety  to  the  use  of  the  poor  of  that  town, 
in  which  the  offence  shall  be  committed,  and  the  other  moie-  P«>»«»*>»n«nt- 
ty  to  the  use  of  the  prosecutor  ;  to  be  recovered  by  action  of 
debt  or  by  information  before  any  Justice  of  the  Peace  of 
the  county,  in  which  the  offence  shall  be  committed,  with 
the  costs  of  suit.     [Approved  February  20,  1821.] 


Chapter  37. 

AN  ACT  more  efiectoally  to  secore  Fire  Engines  from  being  injured. 

He  it  enacted  by  the  Senate  and  House  of  Representa- 
tives y  in  Legislature  assembled ,  That  if  any  person  shall, 
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Ch.  28.    wantonly  or  maliciously,  spoil,  break,  injure,  daniage  or  rcn- 
^■^'^^"^^     der  useless  any  engine,  or  any  of  the  apparatus  thereto  be- 

PeraoDfl    wan-  ,        .  ,  , 

toniy  injuring  longiDg,  prepared  by  any  town,  society,  person  or  persons, 

FMiMB^Stot*     ^^  ^^®  extinguishment  of  fire,  and  shall  be  convicted  thereof, 

Feb.  8, 1802.]  before  the  Supreme  Judicial  Court,  he  shall  be  punished  by 

oonvictionlfD    ^  ^^  i^ot  exceeding  five  hundred  dollars,  or  by  imprisonment, 

8.  J.  Court.    jjQ^  exceeding  two  years,  at  the  discretion  of  the  Court ;  and 

be  furtlier  ordered  to  recognize,  with  sufficient  surety,  or 

sureties,  for  his  good  beliaviour  for  such  term  as  the  Court 

shall  order.     [Approved  March  2,  1821.] 


[*n6]  Chapter  38.* 

AN  ACT  for  the  prevention  of  Lotteries  not  authorixcd  \vy  fa&w,  and  to  prohibit  the 

irale  or  purchase  of  Tickets  in  this  State. 

[Rnpeakil  \iy  ch.  827,  §  5,  Vol.  3,  p.  174. 

§  1,  Provided,  that  no  person  should  make  a  lottery,  or  advertise  any  lottery 

scheme,  unlcis  the  same  had  been  granted  by  Congress,  or  the  Legislature  of 

this  State. 
§  2,  Prohibited  the  sale  of  tickets  in  any  lottery  not  to  granted. 
§  3,  Prohibited  tlie  purchase  of  tickets  in  any  lottery  not  so  granted. 
§  4,  Prohibited  the  possessiott  of  such  tickets,  with  intent  to  sell. 
§  5,  Prescribed  the  penalties,  and  mode  of  recovery. 
§  6,  Prescribed  tlie  time  fur  the  act  to  take  eflect.] 

[Approved  March  15,  1821. J 
AddiUonal  Act,  ch.  230,  Vol.  3,  p.  61. 


[*ii7]  Chapter  39.* 

AN  ACT  for  preventing  abuses  in  diitilling  of  Strong  Licpiors,  with  Leaden  Heads 

or  Pipes. 

Penalty  for  Skct.  1.  Jl5E  it  tfiacted  by  the  Senate  and  House  of 
tiirough  icadeu  B^esevdotivts^  in  JLegislature  assembhd,  That  if  any  person 
and  wonnsf     *'*^  prosume  to  distil  or  draw  off  any  spirits  or  strong  liquors 

through  leaden  heads,  worms  or  pipes,  upon  legal  conviction 
1723,  §1.]'     thereof,  before  any  Court  of  competent  jiurisdiction,  shall 

forfeit  and  pay  a  sum  of  three  hundred  dollars, 
[lb.  §2.]  Sect.  2.     Beit  further  enacted^  That  no  brazier,  pew- 
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terer,  or  other  artificer  whatsoever,  shall  presume  to  make    Ch.  29. 
any  worm  or  head  (for  distilling)  of  coarse  and  base  pewter,  ^J^^'^"^'^^ 

,  i,  ,  WoriM,  or 

or  such  as  hath  any  mixture  of  lead  in  it,  under  the  penalQr  heads  not  to 
of  three  hundred  dollars.  baae  metal.  ^ 

Sect.  3.     Btit  further  enacted j  That  in  each  town  with-  xowns  may 
in  this  State,  where  the  distilling  trade  is  carried  on,  it  may  ^**^  ^*^^ 
be  lawful  for  the  inhabitants  thereof,  at  their    annual  town  »P«ct  and  try 

,  «     .  g,  head*  and 

meeting  for  choice  of  town  officers,  to  choose  two  or  more  worms. 
Assay  Masters,  whose  business  it  shall  be  to  inspect  and  make  [ib.  §3.] 
trial  of  any  such  heads  and  worms,  as  shall  be  suspected  by 
them ;  and  if,  upon  their  assaying  and  trial  of  them,  they  be 
found  to  be  made  of  lead,  or  of  other  base  metal,  or  to  have 
an  alloy  of  lead,  or  other  base  metal  in  them,  they  shdl  give 
notice  thereof  to  the  distiller  or  owner  thereof,  who  is  here- 
by forbidden  to  make  any  further  use  thereof,  in  distilling, 
under  the  aforesaid  penalty  of  three  hundred  dollars. 

Sect.  4.     Be  it  further  enacted.  That  the  Assay  Masters  Assay  Masters 
or  Inspectors  are  hereby  empowered  to  enter  into  any  Still-  houses,  fcc.  to 
house  or  place,  where  such  utensils  are  suspected  to  be  kept,  ***°"^* 
and  to  cut  off  so  much  of  them  as  shall  be  needful  to  make  ^^'  ^^'^ 
an  assay  or  trial  of  them.     And  every  distiller  shall  be  oblig- 
ed to  produce  a  certificate,  under  the  hands  of  the  Assay  ^"^^^  ^ 
Masters,  for  the  time  being,  for  all  the  pewter  heads  and  Assay  Mas- 
worms  which  they  shall  make  use  of  in  distilling,  that  they 
have  been  tried  and  are  approved  of  by  them  for  good  pew- 
ter, and  that  they  have  put  their  mark  and  number  upon 
them :  for  which  mark  a  stamp  shall  be  forthwith  prepared 

Fees  for  eeiti* 

at  the  town  charge  :  For  which  certificate  and  every  assay  ficate  it  assay.* 
made*  by  them,  they  shall  be  allowed  by  the  distiller  or      [♦118] 
owner  of  such  heads  and  worms,  the  sum  of  jtme  dollar.    The  __^.-   ^    . 

iyertiDcate    to 

said  certificate,  with  mark  and  number  to  be  entered  in  the  ^^^^^J*^**^ 
Town  Clerk's  book,  for  which  service  the  Town  Clerk  shall 
be  allowed  ten  cents. 

Sect.  5.     Be  it  further  enacted.  That  all  forCwtorea  nd  Penalties, how 
penalties  arising  by  virtue  of  this  act,  shall  be  the  one  Indf  J^ropriated. 
to  the  poor  of  the  town,  where  the  offence  is  committed,  and  ^  .  ^ 
the  other  half  to  him  or  them,  that  shall  inform  and  sue  for 
the  same.     And  further,  that  all  Assay  Masters,  chosen  to 
that  office,  shall  make  oath  as  follows,  viz.  I,  A.  B.  do  sol-  ^^""**^' 
emnly  swear  tliat  I  will,  to  the  best  of  my  skill,  prove  and 
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Ch.  30.  make  trial  of  all  worms  and  still  heads,  within  the  town  of 
C.  that  are  used,  or  designed  to  be  made  use  otj  in  distilVing, 
that  shall  come  to  my  knowledge,  for  which  there  is  no  cer- 
tiBcate  in  the  Town  Clerk's  book,  and  will  make  a  true  and 
faithful  report  thereof  to  the  Town  Clerk,  for  the  time  being. 
So  help  me  God.      [Approved  March  15,  1821.] 


Saitence  of 

im 

to 


Chapter  SO. 

AN  ACT  relating  to  the  panishment  of  Convicts,  (a) 

Sect.  1.  x>E  it  enacted  by  the  Senate  and  House  of 
Cb' o^Ncu^  jRepre*en/a/wc«,  in  Legislature  assembled^  That  whenever  any 
in  county  gaol,  person  convicted  of  any  crime  or  offence  whatever,  shall  be 
[faboliahed;  duly  sentenced  therefor  to  solitary f  imprisonment  and  con- 
Vol.  ^.  J^  finement  to  hard  labour  by  any  Court  of  this  State  or  of  the 
TMaM.  Stat.  United  States,  the  Court  before  whom  such  conviction  shall 
Feb.  19,1819,  be  had,  may  order  the  sentence  to  be  executed  in  the  com- 
mon  gaol  or  house  of  correction  of  the  County  in  which  the 
offence  shall  have  been  conmiitted.  And  the  keeper  of  such 
ed.  gaol  or  house  of  correction  is  hereby  authorized  and  requir- 

ed to  execute  such  sentence  of  solitary  imprisonment,  by 
confining  the  convict  in  one  of  the  cells  of  the  gaols  or  house 
of  correction,  if  any  such  there  be,  and  if  there  be  none,  llien 
in  the  most  retired  and  solitary  part  of  the  prison  or  house 
^"^^^^JSmJ-  ^^  correction  ;  and  during  tlie  time  of  such  solitary  confine- 
iiary  confine-  ment,  tlic  convict  shall  be  fed  on  bread  and  water  only,  un- 
[119]       less*  other  food  shall  be  necessary  for  the  preservation  of  his 
or  her  life  ;  and  no  intercourse  shall  be  allowed  with  such 
convict,  except  for  the  conveyance  of  food  or  other  neces- 
sary purposes. 

Sect.  2.     Be  it  further  enacted,  That  the  keeper  of  tlie 
gaol  or  house  of  correction,  to  which  such  convict  shall  be 

(a)  See  '*  An  act  to  provide  for  the  erection  and  government  of  a  State 
Prison,"  ch.  226,  Vol.  8,  p.  58  ;  Also  *<  An  Act  providing  for  the  govern- 
ment of  the  State  Priaon,  and  for  the  paniahment  of  convicts,''  ch.  262,  Vol. 
8,  p.  110. 
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committed,  after  the  term  of  solitary  imprisonment,  shall  fur-     C^*  ^• 
nish  the  convict  with  tools  and  materials  to  work  with,  in  any  Oaoiw'trfiir- 
suitable  manner  in  which  his  or  her  time  can  be  usefully  and  ""*•  ******■»  ^• 
profitably  employed,  either  in  the  gaol  or  house  of  correc-  [lb.  §  2.] 
tion,  or  within  the  close  yard  thereof  in  the  day  time  ;  and 
such  convict,  when  set  to  work  m  the  yard,  shall  be  confined  CouTicts  to 

'  ^  ^  ^         '  wear  log  and 

with  a  log  and  chain,  or  in  such  other  manner,  as  shall  pre-  chain  in  oer- 


vent  his   or  her   escape,  without   unnecessarily  producing 
bodily  pain,  or  interrupting  liis  or  her  labour.     And  it  shall 
be  the  duty  of  the  Sheriff  in  each  county  to  oversee  the  ex-  D«^of  •beriff. 
ecution  of  all  such  sentences,  and  to  make  such  rules  and 
regulations,  from  time  to  time,  as  may  best  effect  the  pur- 
poses of  this  act,  and  to  cause  tlie  same  to  be  duly  execut- 
ed ;  and  all  such  rules  and  regulations  shall  be  reported  to  Roles  of  gaol 
the  Court  of  Sessions  of  the  county  within  which  the  gaol  or  ted  to  court  of 
bouse  of  correction  is  situated,  and  they  may  be  altered  or  ■*"*<**"• 
repealed  by  s^d  Qpurt,  as  they  shall  see  fit.     And  it  shall 
be  the  duty  of  the  keeper  of  such  gaol  or  house  of  correc- 
tion, to  report  to  the  said  Court  at  every  session  thereof  Gaoler  to  re« 
within  his  county,  the  names  and  condition  of  all  such  con->  ^^^ 
victs  in  the  gaol  or  house  of  correction,  and  the  manner  in 
which  they  are  treated  and  employed.     And  if  any  convict  Refractory 

'  ^  ,  '^     ^     ^  ^  conricts  to  dq 

during  the  time  for  which  he  or  she  is  sentenced  to  hard  la-<  punished, 
bour,  shall  refuse  or  neglect,  without  any  reasonable  excuse 
therefor  to  labour  as  aforesaid,  when  tools  and  materials  for 
that  purpose  are  furnished,  such  convict  so  long  as  he  or 
she  shall  so  refuse,  shall  be  kept  on  bread  and  water,  and 
be  confined  to  solitary  imprisonment  in  the  manner  provided 
in  the  first  section  of  this  act. 

Sect.  3.     Bt  it  further  enacted,  That  the  keeper  of  every  Gaoler  to  keep 

11  /••  1.1  !•  Ill*"  account  of 

gaol  or  house  of  correction,  to  which  any  such  convicts  shall  the  proceeds 
be  committed,  shall  cause  to  be  kept  a  true  account  of  the 
labour  of  every  such  convict,  and  of  the  articles  manufactur-  t^  5  '•! 
ed  or  produced  by  each,  and  all  other  proceeds  of  his  or 
her*  labour  ;  and  also  of  the  cost  of  the  materials  furnished  to       [lao] 
each  convict,  and  of  all  other  charges  and  expenses  attend-  And  report  the 
ing  the  execution  of  this  act ;  and  he  shall  also  cause  the  ^^^  of 
articles  manufactured  by  each  convict  or  other  produce  of 
bis  or  her  labour  to  be  sold,  and  like  account  of  the  pro- 


fions. 


128  CONVICTS. 

Ch.  90.     ceeds  of  such  sales  to  be  kept ;  all  which  accounts,  from 
^"^•v-^^     dsieio  time,  shall  be  reported  and  presented  to  said  Court 
kk  iSm  county,  in  which  the  gaol  or  house  of  correction  is 
fftuattfd.     And  at  the  expiration  of  tlie  term  for  which  any 
such  convict  shall  have  been  sentenced,  if  it  shall  appear 
If  proceeds  of  that  the  proceeds  of  his  or  her  labour  have  been  more  than 
the  cost  of  ma-  Sufficient  to  pay  for  the  cost  of  the  materials,  with  which  he 
^  **"  or  she  may  have  been  furnished,  and  for  his  or  her  main- 

tenance in  the  gaol  or  house  of  correction,  and  for  all  other 
charges  and  expenses  incurred  in  keeping  such  convict  con- 
fined and  employed  in  manner  aforesaid,  the  residue  of  such 
i»ia  tliB  ooB-  proceeds  shall  be  paid  over  to  such  convict  for  his  or  her 
^^  own  use  :  Pravidedy    That  said  Court  if  it  see  fit,  at  any 

time  during  the  confinement  of  such  convict,  when  it  shall 
appear  that  the  proceeds  of  his  or  her  labour  are  more  than 
sufficient  for  the  purposes  aforesaid,  may  order  the  residue 
of  said  proceeds  or  any  part  thereof  to  be  paid  over  to  the 
or  to  kis  fomi-  use  of  the  family  of  such  convict,  if  any  he  or  she  have  ; 
and  in  such  case  the  balance  only  of  such  proceeds,  if  any 
remain  at  the  time  of  the  discharge  of  such  convict,  shall  be 
Charge  of  COD-  paid  to  him  or  her  in  manner  aforesaid.     And  all  charges 
paid  by  the    ^^   expenses   mcurred  in  maintaining  such  convicts,  and 
®^^«  keeping  them  employed,  excepting  such  as  may  be  reim- 

bursed by  the  proceeds  of  their  labour,  shall  be  paid  by  tlie 
State.     And  the  accounts  of  the  gaoler  or  keeper  of  the 
house  of  correction  in  that  behalf  being  first  settled  by  the 
Court  aforesaid  in  the  counties  respectively,  in  which  the 
gaol  or  house  oi  cmraetion  is  situated,  the  said  Courts  re- 
Courtsmayor-  spectively  are  hereby  authorized  to  order  such  sums,  as  may, 
advanced  for   fi'om  tiioe  to  time,  be  necessary  to  enable  the  gaoler  or  keep- 
■■***'™^'       er  of  the  house  of  correction  to  provide  such  tools  and  ma- 
terials as  aforesaid  to  be  advanced  and  paid  to  him  out  of 
tile  Treasorj  of  tiie  county  in  which  the  gaol  or  house  of 
correction  may  be  situated,  such  gaoler  or  keeper  of  the 
[121]       lK>use*  of  correction  to  be  accountable  in  manner  abovemen- 
tloned  for  the  expenditure  of  the  same,  and  to  repay  the 
amount  thereof  into  the  said  county  treasury  out  of  the  pro- 
ceeds of  the  labour  of  such  convicts,  or  out  of  the  monies  re- 
ceived by  him  in  that  behalf  from  the  treasury  of  the  State. 
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Sect.  4.     Be  U  further  enacted,  Thatif  any  such  con-     Ch.  30. 
Vict  shall  be  unruly  or  shall  disobey  any  of  the  regulations     ^-^^>r^^ 
established  as  aforesaid,  for  the  government  of  the  convicts  convicu'^may 
in  the  gaol  or  house  of  correction,  to  which  he  or  she  is  ^p"°"**^- 
conunitted,  it  shall  be  lawful  for  the  Sheriff  of  the  county  in  ^^*  ^  ^'l 
which  the  gaol  or  house  of  correction  may  be,  after  due 
inquiry  into  the  circumstances  of  the  case,  to  order  such  un- 
ruly or  disorderly  convict  to  be  kept  in  solitary  imprison- 
ment and  to  be  fed  on  bread  and  water  only,  in  the  manner 
provided  in  the  first  section  of  this  act,  for  a  term  not  ex- 
ceeding ten  days,  for  every  such  offence.     And  it  shall  be 
the  duty  of  the  gaoler  or  keeper  of  the  house  of  correction 
to  furnish  every  such  convict,  who  may  be  capable  and  wil-  ConTkts  mm- 
ling  to  read,  with  a  copy  of  the  Bible  and  witli  such  moral  with^*biWt, 
and  religious  tracts,   as  may  be  suited  to  their  condition,  *^*^- 
when  he  can  procure  the  same  from  any  Bible  Society  or 
from  other  well  disposed  persons  ;  and  also  to  permit  any 
Minister  of  the  Gospel,  who  may  be  disposed  to  aid  in  the  And  ministers 
reformation  of  such  convicts  and  to  instruct  them  in   their  J^to^^mT'" 
moral  and  religious  duties,  to  have  access  to  them  when  in 
solitary  imprisonment,  sCnd  at  all  other  times,  when  not  em- 
ployed in  labour  according  to  the  provisions  of  this  act. 

Sect.  5,    [Repealed:  See  next  chapter. 

It  prorided  that  gaols  thereafter  erected,  should  have  cells  and  work-yards ; 
and  that  Courts  of  Sessions  should  order  them  erected  to  gaols  already  built,] 

♦Sect.  6.    [Repealed:  See  next  chapter.  [♦122] 

It  provided,  that  where  there  is  no  suitable  gaol  for  the  imprisonment  of  a  con- 
vict in  the  county  where  the  conviction  takes  place,  sentence  may  be  execu- 
ted in  an  adjoining  county.] 

Sect.  7.     Be  it  further  enactedy  That  an  act  relating  to  Repeal  of  for- 
the  pum'shment  of  convicts,  who  may  be  sentenced  to  soHta-  "^  ^^' 
ry  imprisonment  and  confinement  to  hard  labour^  adopted  by 
the  Constitution  of  this  State,  be  and  the  same  is  hereby  re- 
pealed.    [Approved  June  27,  1820,] 

Vol.  I.  17 
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Ch.  31.  Chapter  31. 

'  AN  ACl*  repealing  part  of  aa  Act  relating  to  lie  pnnisfament  of  Convicts. 

Sect.  1.     x>E  it  enacted  by  the  Senate  and  House  of 
fSimoT^^^P^^^^^^^^^^^y  tn  Legislature  assembled ,  That  the  fifth  and 


■*^'  sixth  sections  of  an  act  entitled,  "  An  4ct  relating  to  the  pun- 

ishment of  convicts,"  passed  on  the  twenty-seventh  day  of 
June  last,  be,  and  the  same  are  hereby  repealed. 

Sect.  2.     Be  it  further  enacted ^  That  until  more  suitable 

and  permanent  provision  respecting  prisons  can  be  made, 

1*123}      in*  case  of  any  conviction,  on  which  the  convict  shall  be 

^JrtJngroii-  punished  by  soUtary  imprisonment  and  confinement  to  hard 

te^impruon-  labour,  the  CouTt  before  whom  such  conviction  may  be  had, 

[tSee  next     shall  Order  such  punishment  to  be  by  solitaryf  imprisonment 

'*'^****^"*        so  far  as  the  situation  of  the  prison,  the  state  of  the  convict, 

and  the  circumstances  and  aggravation  of  the  offence  shall 

render  proper.     [Approved  March  19,  1821.] 


Chapter  33. 

AN  ACT  respecting  Conditional  Pardoni. 

Whereas  in  the  course  of  human  cTents  it  sometimes  happens  that  crimes  for 
which  the  perpetrators  are  legally  sentenced  to  suffisr  the  punishment  of  death, 
are  attended  with  alleviating  circumstances  : 

Jl5E  it  enacted  by  the   SencUe  and  House  of  Representa- 
Governor  with  tivcs^  in  Legislature  assembled j  That  whenever  any  person, 
Council  may   who  has  been,  or  shall  hereafter  be  sentenced  by  the  Justices 
tionai  pardons,  of  the  Supreme  Judicial  Court,  to  suffer  the  punishment  of 
death,  shall  make  application  to  the  Governor  for  pardon, 
[Mass.  Stat.    ^^  ^®  Govemor  shall  think  proper,  by  and  with  the  advice 
Mar.  6,1804.]  and  consent  of  the  Council,  to  grant  such  pardon,  on  condi- 
tion that  the  person  thus  sentenced  be  imprisoned  or  con- 
fined to  hard  labour  during  his  or  her  natural  hfe,  or  for  a 
certain  term  of  years,  in  the  condition  of  such  pardon  to  be 
expressed,  the  Governor  be,  and  hereby  is  authorized  in  or- 
der to  carry  the  same  into  effect,  to  issue  his  warrant   or 
warrants,  directed  to  all  proper  officers  ;  and  the  said  offi- 
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cers  shall  be  holden  to  serve,  execute  and  obey  the  same,    Ch.  33. 
in  the  same  manner  as  if  such  imprisonment  or  confinement 
had  been  the  punishment  awarded  in  the  original  sentence. 
[Approved  February  28,  1821.] 


Chapter  33* 

AN  ACT  to  proTent  and  puniah  Trespanei. 

Sect.  1.     xSE  it  enacted  by  the  Senate  and  House  of  jyeacxip^nm  o{ 
Representatives,  in  Legislature  assembledy  That  if  any  per-  tf«P«"ei— 
son  shall  cut  down,  destroy  or  carry  away  any  tree  or  trefes 
whatever,*  placed  or  growing  for  use,  shade  or  ornament ;  or       [•124] 
any  timber,  wood  or  underwood,  standing,  lying  or  growing  r^^^^  q^^^^ 

Nov.  ' 

§1.] 


—    -    —       —  rn-— — '-  — — — 

on  land  not  his  own  ;  not  having  the  consent  (o)  of  the  owner  ^ov.  28«  1784, 


thereof ;  or  shall  throw  down  or  open  any  bars  or  gates, 

fence  or  fences,  and  leave  the  same  down  or  open  ;  or  shall 

injure,  mar  or  deface  any  fence  or  fences,  belonging  to,  or 

enclosing  lands  not  his  own ;  or  shall  dig  up  or  carry  away 

any  stones,  ore,  gravel,  clay,  sand,  turf  or  mould,  roots,  fruit, 

or  plants  ;  or  cut  down  or  carry  away  any  sedge,  grass, 

hay  or  com,  wherein  he  hath  no  interest,  standing,  lying 

or  being  on  any  land  not  his  own  ;  or  shall  take  or  carry 

away  from  any  wharf  or  landing  place,  whereof  he  is  not  a 

proprietor  or  owner,  any  goods  whatever,  wherein  he  hath  penalty  for 

no  interest,  without  the  leave  of  some  person  who  has  in-  committiDg— 

terest  therein  ;  or  shall  break  the  glass,  or  any  part  of  it, 

in  any  building  not  his  own  ;  the  person  so  offending,  shall 

forfeit  and  pay  for  each  tree  or  stick  of  timber  so  cut  down, 

destroyed  or  carried  away  ;  and  for  each  and  every  other  liable  ai»o  in 

offence,  a  fine  not  less  than  one  dollar,  nor  more  than  seven  party  ii^ured. 

dollars,  to  the  use  of  the  State,  to  be  recovered  on  com- 

(a)  1.  In  a  complaint  against  one  under  this  provision,  it  is  material  to  allege 
that  the  cutting  was  withoat  the  consent  of  the  owner.  HalV$  ease,  6  Gff. 
409. 

2.  See  **  an  Act  givbg  further  remedj  in  caaea  of  wilful  trespaM,"  jmu- 
fled  February  14,  1838. 
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Ch.  33.     plaint  (6)   before  any  Justice  of  the  Peace  in  the  county 
^-^"^""^^     wbere  the  offence  shall  be  conunitted,  and  shall  be  liable 
|2!^J^^"f^  to  answer  in  damages  to  the  party  mjured  :  Provided^  That 
Idghways.        nothing  in  this  act  shall  be  construed,  to  prohibit  the  sur- 
veyors of  highways  from  taking  stones  and  gravel  from  unin- 
closed  lands  for  the  repairing  of  the  highways. 
Penalty  ford©-       Sect.  2.     Be  i( /tiWAcr  cnoc(crf,  That  if  any  person  shall 
rt'^"or  "^^  wilfully  break,  deface  or  destroy  any  mile  stone  or  public 
mncnts.  monument,  unless  properly  authorized  so  to  do,  the  person 

[lb.  §  2.]        so  offending  shall  forfeit  and  pay  for  each  offence,  a  fine 
not  less  than  seven  dollars,  nor  more  than  fifty  dollars  to 
the  use  aforesaid,  to  be  recovered  on  indictment  before  the 
Circuit  Court  of  Common  Pleas  in  the  county  where  the 
offence  shall  be  committed,  and  be  further  liable  to  answer 
in  damages  as  aforesaid. 
Penalty  for         Sect.  3.     Bt  it  further  enacted^  That  any  person  who 
oommittiDg  a-   gj^^j]  commit  any  of  the  offences  abovementioned,  secretly,  in 
secretly,  by     the  nicht  time,  or  in  disguise,  shall  forfeit  and  pay  a  fine  to 

nighty  or  in  ^,«  ii 

disguise.  the  use  of  the  State,  not  less  than  ten  dollars,  nor  more  than 

[D).  §  s.]  sixty  dollars  for  each  offence,  to  be  recovered  on  indictment. 

[♦125]  Sect.  4*.     Be  it  further  enacted^  That  when  any  tres- 

Counties,  passcs  shall  be  committed  on  any  buildings  or  enclosures  be- 

townaandpar-   ^  jo 

itthes  may  sue  longing  to  any  county,  town  or  parish,  the  county,  town  and 
done  to  Uieir  parish  Treasurer,  for  the  time  being,  shall  be  and  hereby  are 
prop^ty!   °     severally  authorized  to  sue  for  the  damage  done  to  the  public 
[lb.  §  4.]        building  or  enclosures  of  their  county  town  or  parish  respect- 
ively ;  and  where  any  public  buildings  are  owned  partly  by 
the  town  and  partly  by  the  county,  in  that  case  tlie  county  or 
towTi  Treasurer,   whoever  may  first  institute  an  action,  may 
prosecute  for  damages  thus  sustained.     And  where  any  pub- 
lic building  is  owned  by  any  school  district,  the  town  Treas- 
urer may  sue  therefor  in  manner  aforesaid. 
Penalty  for  en-       Sect.  5.     JBe  ii  /«wAcr  enac/«ci.  That  if  any  person  shall 

teriDg   on  an-  "^  /   *  , 

other's  grasa  enter  upon  any  grass  land,  orchard  or  garden  without  permis- 
&c. '  without '  sion  from  the  owner  thereof,  with  intent  to  cut,  destroy,  take 
s^oy'fraita/  ^^  carry  away,  any  grass,  hay,  fruit  or  vegetables,  with  intent 
ipratw,  &c.       ^Q  injure  or  defraud  such  owner,   each  person  so  offending 

(6)  Com.  va.  White,  8  Pick.  453. 
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shall  forfeit  and  pay,  for  every  such  offence  a  sum  not  l6S9    ^h.  33. 
than  two  dollars,  nor  more  than  ten  dollars  to  the  use  of  the  ^^^^^^^TT^ 

,  rMaM.   Stat. 

State,  to  be  recovered  on  complamt  before  any  Justice  of  June  12, 1818« 

o  I  ^  I 

the  Peace  of  the  County  in  which  the  offence  shall  be  com-  j,^^  recoTw- 
mitted ;  and  the  persons  so  offending  shall  also  be  liable  in  ^' 
damages  to  the  party  injured. 

Sect.  6.     Be  it  further  enacted.  That  if  any  person  hav-  Penalty  for  a 

person    carry- 
ing entered  upon  any  grass  land,  orchard  or  garden,  shall  take  mg  away  from 

therefrom,  without  permission  of  the  owner  thereof,  and  with  |^  land,**' 
the  intent  to  injure  and  defraud  such  owner,  any  grass,  hay,  J'^^JJ^J^J 
fruit,  vegetable  or  shrub,  cultivated  thereon  for  ornament  or  |™"»  ^'^» 
use,  such  person  so  offending  shaU  forfeit  and  pay  for  each 
offence,  to  the  use  of  the  State,  a  sum  not  less  than  five,  nor 
more  than  fifty  dollars,  to  be  recovered  by  indictment  or  in- 
formation before  the  Circuit  Court  of  Common  Pleas,  in  the 
county  where  such  offence  shall  be  committed,  and  the  per- 
son so  offending,  shall  be  also  liable  to  the  party  injured,  in  liable  also  to 
a  sum  equal  to  three  times  the  value  of  such  grass,  hay,  fruit, 
vegetable  or  shrub,  to  be  recovered  by  action  of  the  case  in 
any  Court  of  competent  jurisdiction  (c) . 

Sect.  7.     Be  it  further  enacted,  That  any  person,  who  Penalty  for 

cutting  or  rnii- 

having  entered  upon  any  grass  land,  field  or  orchard  shall,  tiiating   fruit, 
without  permission  of  the  owner  thereof,  and  with  tlie  intent  or  shade  trees.' 
to*  injure  him,  break,  bruise,  cut,  mutilate  (rf),  injure  or  de-       [♦126] 
stroy,  any  fruit  tree,  tree  for  ornament  or  shade,  or  shrub  culti-  [lb.  §  3.] 
vated  thereon,  for  ornament  or  use,  and  which  shall  be  stand- 
ing or  growing  thereon,  such  person  so  offending,  shall  for- 
feit and  pay  to  the  use  of  the  State,  a  sum  not  less  than  ten 
dollars,  nor  more  than  one  hundred  dollars,  to  be  recovered  bow  recover- 

.  .  .  .  ed. 

by  indictment  or  information,  in  manner  as  is  provided  in  the 
second  section  of  this  act. 

Sect.  8.     Be  it  further  enacted,  That  if  any  person  shall  ^^^Ifung" 
commit  any  of  the  trespasses  mentioned  in  this  act,  on  the  JJ^*^J^^"^- 
Lord's  day  or  in  the  night  time,  that  is  to  say,  between  sun-  or  by  night. 

(e)  Little  ▼•.  Conant  &  al.  2  Pick.  527. 

(d)  The  ofieDce  of  cnttiog  and  girdling  fmit  trees  ia  not  punishable  by 
indictment  at  common  law  ;  bat  only  by  the  Statute.  Brown* $  ease,  8  Glf. 
177. 
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:■« 


[lb.  §  4.] 


Ch.  34.  setting  and  sunrising,  be  shall  be  liable  to  double  the  penal- 
ties and  forfeitures,  the  same  to  be  prosecuted  for,  and  re- 
covered in  manner  as  before  provided  ;  and  all  prosecutions 
pnMecuUoiw.  for  breaches  of  this  act,  shall  be  commenced  within  one  year 
from  the  time  the  offence  shall  be  committed,  or  the  penal- 
ties or  forfeitures  shall  have  accrued,  and  not  afterwards. 
[Approved  March  19,  1821.] 

Additional  Act,  ch.  319,  Vol.  3,  p.  156. 


Chapter  34« 

AN  ACT  to  prerent  die  t^aste  add  destruOion  of  Timber  and  Cord  Wood. 

.    ,      Sect.  1.     xSE  it  enacted  by  the  Senate  and  House  of 

Persons  seized    _  ^       t      *  i  i««m« 

of  freeholder  Representatives^  %n  Legislature  assembled^  That  any  person 

tate  or  rewMwn-       •irriu.^  r  •     %  •• 

der  or  rever-  seized  of  a  freehold  estate,  or  of  a  remamder  or  reversion  m 
pi^orfeeT^,  ^®®  simple.  Or  feetail,  m  a  lot  or  tract  of  wood  land  or  timber 
may  apply  to  land  in  this  State,  whereon  the  trees  shall  have  come  to  an 

Dupreme  Judi-  ' 

ciai  Court  for  age  and  growth  fit  to  be  cut,  may  prefer  a  petition  to  the  Su- 

leave    to    cut  t    j-    •  i  /-i  i     i  i        •  •         i 

timber  and  prcme  Judicial  Court,  holden  in  any  county,  representing  the 
^^  ^  '  state  and  condition  of  such  trees,  and  praying  that  the  same 
t^K*i*8^8i9  ™^y  ^®  felled  and  sold  (a),  and  tlie  proceeds  thereof  invest- 
§  1-1  ed  for  the  use  of  the  persons  interested  m  such  wood  land  ; 

Notice  to  be  gn^  the  said  Court  may  thereupon  order  due  notice  to  be 

ordered.  .  ^  ^     ^ 

given  to  all  persons  known  to  be  interested  therein,  to  ap- 
pear and  show  cause,  if  any  they  have,  why  the  prayer  of 
point  'persone  such  petition  should  uot  be  granted  ;  and  after  hearing  the 
report^*"^  ^  parties,  if  any  shall  appear,  may  appoint  one  or  more  persons 
[♦127]      to  examine  said  wood  land,  or  timber  land,  and  if  from*  their 
report,  or  other  evidence  which  shall  be  exhibited  to  the 
Court,  it  shall  appear  that  the  trees  upon  said  land  are  of  an 
And  may    if  ^S^  ^^  growth  fit  to  be  cut,  and  likely  to  deteriorate  in  val- 
thought  prop-  ue,  the  said  Court  may,  and  they  are  hereby  empowered  to 

er,  grant  leave    ^  •'  •'  •••i/^ 

on  Buch  terms  licensc  and  order,  on  such  terms  and  conditions  as  said  Court 
^itsct.     "^^  shall  require,  the  whole,  or  such  part  of  such  trees,  as  they 

(a)  See  «Ad  Act  authorising  the  sale  of  trees  and  timber  standing  upon 
the  lands  of  minors,*'  passed  March  2,  188S. 
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shall  think  proper,  to  be  felled  and  sold,  and  the  money  ari-  Ch.  35. 
sing  from  the  sale  thereof  to  be  brought  into  Court  subject  to  v^-v^ 
their  further  order. 

Sect.  2.     Be  it  further  enacted^   That  the  said  Court  coort  to  ap- 
shall  and  may  appoint  one  or  more  commissioners*  whose  p?**"^  Commi*- 

•^       *  *  ^  sionerv    to  m- 

duty  it  shall  be  to  superintend  and  direct,  the  felling  of  said  perintcnd   th« 
trees,  and  the  sale  of  the  same,  and  to  account  to  said  Court  felling  the 
for  the  proceeds  thereof,  and  also  to  give  bond  to  the  Clerk  count  for  pro- 
of said  Court,  or  such  other  person  as  the  Justices  of  said 
Court  shall  appoint,  for  the  faithful  performance  of  the  trust.  ^^^'  ^  ^'^ 
And  the  said  Court  may,  and  they  are  hereby  further  em- 
powered, to  cause  the  net  proceeds  of  said  trees  after  pay-  Proceeda  may 

,  be   invested  in 

ing  all  necessary  expenses  and  charges,  to  be  invested  in  oth-  other  lands, 
er  real  estate  in  this  State,  or  in  public  stocks,  at  their  dis-  *       ' 
cretion,  to  be  holden  to  the  same  uses  and  subject  to  the 
same  limitations  as  such  wood  land  or  timber  land  ;  and  the 
income  and  profits  thereofi  to  be  paid  to  the  person  or  per- 
sons entitled  to  the  income  and  profits  of  said  wood  land  or  Income  to  be 
timber  land,  or  to  be  pdd  and  apportioned  to  and  among  the  persona  inter- 
several  persons  interested  in  the  same  estate,  in  such  por-  ^ 
tions  as  to  the  said  Court  shall  appear  just  and  equitable  ;  and 
also  to  appoint  one  or  more  Trustees  to  take  and  hold  such 
estate  or  stock  for  the  uses  aforesaid  ;  and  such  Trustees  to  Court  may  ap. 
remove  and  others  appoint  in  their  stead,  when  and  so  often  {^^'take  and 
as  the  security  and  good  management  of  the  property  shall  ^^  "tocks, 
require  it :  which  Trustees  shall  also  give  bond,  with  good  Trustees  to 
and  sufficient  sureties,  to  said  Clerk  or  other  person,  as  afore-  8»ve  bond, 
said,  for  the  faithful  execution  and  performance  of  the  said 
trust.     [Approved  February  28,  1821.] 


Chapter  35.  "^  [♦128] 

AN  ACT  to  prevent  Tenants  in  common.  Joint  Tenants  and  Coparceners,  from 

committing  waste,  and  for  other  parposes. 

Sect.  1.     BEi^  enacted  by  the  Senate  and  House  of 
Representativesj  in  Legislature  assembled.   That  all  gifts, 
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Ch.  35.  grants  (a),  feoffinents,  devises  and  other  conveyances  of  any 
^■^"'^^*^.  lands,  tenements  and  hereditaments,  which  have  (b)  been  or 
068,  &c.  of  shall  be  made  to  two  or  more  persons,  whether  for  years,  for 
or  more  to  ^  Ufc,  in  tail  or  in  fee,  shall  be  taken  deemed  and  adjudged  to 
mow^and^not  ^  ©States  in  common  and  not  in  joint  tenancy,  unless  it  has 
joint  umaiicy.  b^gu  q^  shall  be  therein  said  that  the  grantees,  feoffees  or  de- 
[MaM.  Stat,    visees,  shall  have  or  hold  the  same  lands,  tenements  or  here- 

Msr    A    178A 

§  4.]  *  '  ditaments  jointly,  or  as  joint  tenants  (c) ,  or  in  joint  tenancy, 
unless  clearly  or  to  them  and  the  survivor  or  survivors  of  them,  or  unless 
designed  to  be  Other  words  be  therein  used,  clearly  and  manifestly  showing 
^  '       it  to  be  the  intention  of  the  parties  to  such  gifts,  grants,  feoff- 

(a)  A  conveyance  to  hnaband  and  wife  in  fee,  creates  a  joint-tenancy,  not- 
withstanding the  provisions  of  §  1.  Shaw  if  aU*  v$*  Hearsey  Ijt  al,  6  Jlfoss. 
521  ;  Fox  V8,  Fletcher,  8  Ma9$.  274 . 

2.  So  does  a  mortgage  to  two,  to  secure  a  joint  debt  Jlppleton  vs. 
Boyd,  7  Mass.  181. 

8.  Where  one  devised  lands  to  his  son,  and  his  daughter,  and  two  grand- 
sons, (surviving  children  of  a  deceased  daughter)  to  be  divided  between  them 
into  three  parts— one  third  to  the  son,  one  third  to  the  daughter,  and  the  othw 
third  to  the  two  grandsons  ;  and  devised  other  portions  to  other  children  in  fall 
of  their  share  of  his  estate  ;  and  charged  the  devisees  of  the  first  three  parts 
with  the  payment  of  his  debts,  in  equal  thirds  ;  and  one  of  the  grandsons 
died  in  the  life  time  of  the  testator,  unmarried  ;  it  was  held  that  the  devise 
to  him  did  not  lapse,  but  survived  to  his  brother.  Anderson  vs.  Parsons 
^als.A  Glf.  486. 

4.  Grants  to  two  or  more  persons  by  the  Legislature,  are  to  be  construed 
as  conveying  estates  in  common,  unless  a  different  tenure  be  expressed  in 
the  grant.    Higbee  ^  als.  vs.  Rice,  6  Mass.  844. 

(b)  1.  This  provision  does  not  militate  with  the  constitution,  as.  a  retrospec- 
tive law.    Miller  vs.  Miller,  16  Mass.  59. 

2.  There  seems  to  be  no  constitutional  objection  to  the  power  of  the 
Legislature  to  alter  a  tenure  by  substituting  another  tenure  more  beneficial 
to  all  the  tenants.  Holhrook  vs.  Finney,  4  Mass.  568.  See  Annahle  vs. 
Patch  4*  al  8  Pick.  862. 

(«)  1.  One  joint  tenant  cannot  convey  a  part  of  the  land,  by  metes  and 
bounds,  to  a  stranger.    Porter  vs.  HUl,  9  Mass.  85. 

2.  But  such  a  conveyance  has  been  held  to  be  valid  and  effectual  against 
the  grantor  and  all  claiming  under  him.  Vamum  vs.  Abbot  1^  al.  12  Mass. 
477  ;  Bardctt  vs.  Harlow,  ib.  848  ;  Baldwin  «f.  Whitney  ^  al.  IS 
Mass.  57. 

8.  One  tenant  in  common  may  make  a  valid  lease  for  a  year  of  a  tp^ 
cific  portion  of  the  common  property  ;  bat  if  by  parole,  it  gives  an  estate  al 
will  only.    Rising  4-  als.  vs.  Stannard,  17  Mass.  282. 
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ments,  devises,  or  other  conveyances,  that  such  lands,  ten-  Ch.  35. 
ements  and  hereditaments  should  vest,  and  be  held  as  joint  v^'v^ 
estates  and  not  as  estates  in  common  :  Provided  nevertheksSj  Ptotuo,  as  to 

estates  alresdy 

Where  any  estate  has  already  vested  in  the  survivor  or  sur-  vested, 
vivors,  upon  the  principle  of  joint  tenancy,  it  shall  be  held 
in  like  manner  as  it  would  have  been  held,  if  this  act  had 
never  been  pas;sed ;  any  thing  therein  to  the  contrary  not- 
withstanding. 

Sect.  2.     Be  it  further  enactedy  That  if  any  person  hold-  No  tenaot  in 
ing  any  lands  in  common  and  undivided,  shall  cut  down,  de-  ^^^  ^^ 
stray  or  carry  away  any  trees,  timber,  wood  or  underwood  ^^^'[he^md 
whatsoever,  standing  or  lyine  on  such  lands,  or  shall  die  up  without  giving 

'  ^  .^      o  1  ,      ,  ,  notice  in  writ- 

or  carry  on  any  stone  or  ore,  or  any  other  valuable  matter  ing  to  all  the 

or  make  any  other  strip  or  waste  thereon,  without  first  giv-  da>8 "previous, 
ing  notice  in  writing  under  his  or  their  hands,  unto  all  the 
persons  interested  therein,  or  to  their  agents,  factors  or  at- 
tomies,  forty  days  beforehand,  setting  forth  that  he  or  they 
have  occasion  for,  and  shall  enter  upon  and  improve  such 

lot  or  lots  of  lands  lying  in  common  as  aforesaid,  he  shall  penalty  for  so 

forfeit  and  pay  treble  damages,  to  be  recovered  by  any  one  ^  be'recovw^ 

or  more  of  the  persons  interested  in  the  same  lands,  who  ^.^^^.  appro- 

*  ^  '  priated. 

may  prosecute  and  sue  for  the  same,  in  an  action  of  trespass 
in  his  or  their  own  names,  as  well  on  the  behalf  of  the 
other*  co-tenants,  except  the  defendant,  without  being  held  [*l^] 
to  name  them  in  the  writ,  as  of  him  or  themselves,  one  moie- 
ty of  the  aforesaid  penalties  to  be  for  the  use  of  such  person 
or  persons  who  shall  sue  for  the  same,  and  the  other  to  and 
for  the  use  of  all  the  co-tenants  excepting  the  defendant,  in 
proportion  to  their  respective  interest,  in  the  land  where  the 
trespass  hath  been  committed. 

Sect.  3.     Be  it  fyrther  enacted^  That  when  any  writ  of  While  writ  or 
partition  (d)  shall  be  brought  and  served  at  the  suit  of  any  one  ^\iUon  b 
or  more  persons  so  interested  in  any  lot  or  lots  of  land,  tene-  ^^n^-Q^. 
ments,  or  hereditaments,  or  a  petition  shall  be  pending  in  "^  '«*  ^^' 


{d)  1.  Tenants  in  common  may  join  or  sever  in  petition  for  partition, 
writs  of  entry,  or  of  right,  and  the  decease  of  one  of  them,  pending  the  pro- 
MM,  shall  not  abate  it.    See  ch.  847,  §  7,  Vol.  3,  p.  195. 

%  A  tenant  in  common  may  be  considered  as  sole  owner  for  parposes  of 
tazmtion.    B^eeh.  887,  §  4,  Vol,  3,  p.  182. 

Vol.  I.  18 
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Ch.  36.     Court  for  a  partition  of  the  same,  no  person  or  persons  hav- 
""-^y^     ing  a  right  or  interest  in  any  such  lands,  tenements  or  he- 
lands,  kc.      reditaments,  or  holding  any  part  or  share  of  the  same  in 

■hall  cot  or  d6-  /»  .1        i»i  1         •.  *»        •      j  j 

stroy  timber,    commou  as  aforesaid,  while  such  suit  or  petition  is  depend- 
^^  ^'  ing,  shall  or  may  cut  down,  destroy  or  carry  away  any  trees, 

U^'  §  2.]  timber,  wood  or  underwood,  stone  or  ore,  or  other  valuable 
matter  whatsoever,  standing,  growing  or  lying  on,  or  belong- 
ing to  such  lands,  or  shall  otherwise  hurt  or  damage  any  such 
lands,  tenements  or  hereditaments,  until  partition  can  be 
made  of  the  same  according  to  law  ;  on  pain  that  the  person 
Penalty  for  to  or  persons  SO  offending  shall  incur  the  like  forfeitures,  to 
"^'  be  recovered  in  like  manner  and  for  such  uses  as  are  before 

mentioned  and  declared. 

Sect.  4.     Be  it  further  enactedy  That  if  any  person  or 
Penalty  for  de-  persons  shall  commence  and  prosecute  any  action  of  eject- 

fendant'smak-  *        ^  ,  i         •  r  •  •  r 

ing  strip  or     meut,  or  Other  real  action,  for  recovenng  possession  of  any 

r«ii  action* u  l^nds  and  real  estate,  unjustly  withheld  from  lum  or  them  by 

P®?***"|j^'      any  person,  and  such  person  in  possession  or  any  other  per^ 

sons  pending  such  action,  and  after  the  service  of  the  writ 

^^^^,1^6,  therein,  shall  make  strip  or  waste  by  cutting,  felling  or  de- 

^  ^1  stroying  the  wood,  timber,  trees  or  poles  standing  or  growing 

on  such  land  sued  for ;  he  or  they  making  such  strip  or  waste, 

shall  for  every  such  offence  forfeit  and  pay  to  the  party  ag- 

howrecovered.  grieved  treble  damages  («),  to  be  recovered  by  action  in  any 

Court  proper  to  try  the  same,  after  the  plaintiff  or  defendant 

has  recovered  his  title  and  possession  of  such  estate  sued 

for.     [Approved  March  15,  1821.] 


[*130]  Cfiapter  36/ 

AN  ACT  directing  the  mode  of  transferring  Real  Eatalei  hf  Deed. 

All  deeds,  &c.       Sect.   1.     x>E  t7  enacted  by  the  Senate  and  House  of 
sealed,  ac-   '  Representatives ^  in  Legislature  assembled^  That  all  deeds  or 

(e)  TreapaM  is  the  most  aoceptable  action  for  sach  damages.     Pierct 
98.  Spring  4r  als.  15  Mtus.  489. 


\ 
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Other  (a)  c(mveyances  of  any  lands,  tenements  or  heredita-    Ch.  36. 
raents,  lying  within  this  State,  signed  and  sealed  by  the  party     ^"^7^7^^*^ 
granting  the  same,  having  good  and  lawful  right  or  authority  the  grantor 
thereunto,  and  acknowledged  (6)  by  such  grantor  or  grantors, 
before  a  Justice  of  the  Peace  in  this  State,  or  before  a  Jus-  [Maas.  Stat. 

^    -       _  .  .  -  Mar,10,1784, 

tice  of  the  Peace  or  magistrate  m  some  other  of  the  United  §  4.] 
States  of  America,  (or  in  any  other  State  or  Kingdom  where- 
in the  grantor  or  vendor  may  reside  at  the  time  of  makmg 
and  executing  the  deed,)  and  recorded  (c)  at  length  in  the 

(a)  1.  The  assignmeat  of  a  mortgage  mast  be  made  by  deed,  under  the  pro- 
vkioos  of  this  statote.     Vose  V8.  Handy,  2  Olf,  322. 

2.  A  deed  is  not  to  be  limited,  restrained,  or  enlarged,  by  any  parol  de- 
clarations of  the  parties.     Kimball  vs,  Morrill,  4  Glf,  368. 

(6)1.  Where  a  deed  is  executed  by  hosband  and  wife,  an  acknowledgment 
by  the  hosband  is  sufficient  to  entitle  it  to  be  recorded.  Catlin  vs,  Ware^ 
9  Mas8.  218. 

2.  A  deed  of  the  life  estate  of  a  wife  to  him  in  remainder,  so  acknowl- 
(sdged  and  recorded,  was  held  sufficient  Dudley  vt.  Sumner,  5  Mast. 
438. 

(e)  1.  The  intention  of  this  statute  was  to  provide  a  substitute  for  a  feoffinent 
with  hVery  of  seizin.  The  livery  uf  seizin  is  made  to  give  notoriety  to  the 
alienation.  This  purpose  is  better  eflfected  by  the  registry.  WelU  vs. 
Prince,  4  Mass.  68. 

2.  If  a  second  purchaser  has  notice  of  the  first  conveyance,  the  intent  of 
the  statute  is  answered,  and  his  purchase  afterwards  is  a  fraudulent  act  The 
notice  may  be  express  or  implied.  JVoreross  vs.  IVidgery,  2  Mass.  508  ; 
Famsworth  vs.  Childs,  4  Mass.  637  ;  Preseott  vs.- Heard,  10  Mass. 
62  ;  Priest  vs.  Rice,  1  Pick.  164. 

3.  But  if  such  second  pnrchaf>er  procures  his  deed  to  be  recorded  before 
the  first,  and  then  sells  the  land  bona  fide,  and  for  a  valuable  consideration, 
to  a  person  ignorant  of  the  circumstances,  the  latter  will  hold  the  land  against 
the  first  purchaser  ;  and  this  whether  the  conveyances  be  conditional  by  way 
of  pledge,  or  absolute.     Connecticut  vs.  Bradish,  14  Mass.  296. 

4.  In  cases  of  implied  notice  of  a  conveyance  not  recorded,  the  facta 
must  be  of  «ich  a  nature  as  to  leave  no  reasonable  doubt  of  the  existence  of 
the  conveyance.  Lawrence  8f  al.  vs.  Tucker,  7  Gif.  196.  See  Shaw  tf 
al.  vs.  Powr^  6  Pick.  86. 

5.  Though  an  attorney  of  record  may  have  had  knowledge  of  a  prior  con- 
veyance of  the  land  attached  in  the  suit  in  which  he  is  retained,  it  will  not 
afiect  the  attachment,  if  his  client  had  no  such  knowledge.    lb. 

6.  When  a  bona  fide  purchaser  enters  under  his  deed,  and  continues  an 
open  possession  of  it,  a  second  purchaser  cannot  avail  himaelf  of  the  first  pur- 
ebaeer's  Delect  to  register  his  deed.    Davis  v$.  Blunt,  6  Mats,  487. 
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Ch.  S6.  r^istiy  of  deeds  in  the  cCMinty  where  such  lands,  tenements, 
^^^^^^^  or  hereditaments  lie,  shall  be  valid  to  pass  the  same  without 
•noe,  kc  or  any  Other  act  or  ceremony  in  the  law  whatsoever  (</).  And 
thmn  »evM**  no  bargain,  sale,  mortgage  or  other  conveyance  in  fee  simple, 
y^  r^^ILt*  detail,  or  for  term  of  life,  or^any  lease  (e)  for  more  than  seven 
»ny^.«™*-  years  from  the  making  thereof,  of  any  lands,  tenements,  or 
unfesB  00  ac-  hereditaments,  within  this   State,  shall  be  good  and  effectual 


7.  When  a  prior  conveyance,  not  recorded  until  after  one  of  a  sabaeqnent 
date,  is  attempted  to  be  supported  on  the  ground  of  fraud  in  the  second  par- 
chaser,  the  fraod  most  be  verj  clearly  proved.  J\rarero8i  vs.  Widgery^  2 
Jkf(M«.  609.    See  also,  *'  sapplement,"  8  Mass.  678. 

8.  By  a  conveyance  of  land  in  fee,  the  estate  passes  presently  to  the  gran- 
tee, and  does  not  remain  in  the  grantor  nntil  the  deed  be  acknowledged  and 
recorded.      Marshall  v$,  FUk,  6  Mass.  24. 

9.  The  cancelling  of  snch  a  deed  by  the  grantor,  with  the  consent  of  the 
grantee,  and  a  second  conveyance  to  a  third  person  having  knowledge  of  the 
previons  convejrance,  is  good  to  pass  the  estate  to  snch  third  person.  Com. 
V8 .  Dudley,  10  Ma$$  408. 

10.  Dot  such  proceedings  shall  not  defeat  an  intermediate  attachment 
made  by  a  creditor  of  the  first  grantee.    Marshall  vs.  Fisk,  9  Mass.  24. 

11.  Alitsr,  where  the  attachment  was  sabseqnent  to  the  second  convey- 
ance.    Holbrook  vs.  Tirrell,  9  Pick.  106. 

12.  A  conveyance  when  recorded  relates  back  to  the  time  of  its  execu- 
tion, against  all  persons  except  a  sabsequent  parchaser  of  the  grantor  with- 
out notice.    Pray  vs.  Pierce,  7  Mass.  881. 

13.  A  deed  of  conveyance  acknowledged  and  recorded,  if  obtained  by  du- 
ress, may  be  avoided  by  the  entry  of  the  grantor  or  his  heirs  within  twenty 
years.     Worcester  vs.  Eaton,  18  ^a«s.  871. 

14.  But,  where  A.  conveyed  land  to  B.  and  before  the  deed  was  record- 
ed, the  bargain  was  rescinded,  and  the  deed  returned  to  A.,  B.  afterwards 
obtained  the  deed  by  fraud,  caused  it  to  be  recorded,  and  then  mortgaged  ; 
the  title  of  the  mortgagee  was  maintained  against  A.  Dana  vs.  Mufhall 
4r  al.  13  Mass.  498. 

{d)  1.  Yet  a  deed,  signed,  sealed  and  recorded,  without  beiBg  delivered  to 
the  grantor,  was  held  inoperative.  Maynard  vs.  Maynard  $f  aU.  10 
Mass.  466. 

2.  A  deed  so  executed  will  be  void,  unless  the  grantee  assent  to  it  Har- 
rison 4r  al.  vs.  Phillip's  Academy,  12  Mass.  461. 

(e)  Though  the  lease  be  for  less  than  seven  years,  yet  being  made  to  com- 
mence at  a  future  day,  if  it  is  to  endure  for  more  than  seven  years  from  the 
time  of  making  it,  it  is  within  the  meaning  of  this  statute  and  should  be  re- 
corded.     Chapman  vs.  Gay,  16  Mass.  444. 
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in  law  to  hold  such  lands,   tenements  or  hereditaments,    Ch.  36. 
agunst  any  other  person  or  persons,  but  the  grantor  or  grant-     ^"^T^^ . 
ors,  and  their  heirs  only,  unless  the  deed  or  deeds  thereof  record, 
be  acknowledged  and  recorded  in  manner  aforesaid  :    Pro- 
vided neverthelessy  That  when  any  grantor  or  lessor  as  afore-  ?J**^|^  JJjJ^ 
said  shall  eo  beyond  sea,  or  be  removed  out  of  this  eovem-  grantor  is de«i 

ijtrtti  .       orout  of  State, 

ment,  or  be  dead,  before  the  deed  or  conveyance  by  him  &c. 
executed,  shall  be  acknowledged  as  aforesaid,  in  every  such 
case  the  proof  of  such  deed  or  conveyance,  made  by  the 
oath  of  one  or  more  of  the  witnesses,  whose  names  may  be 
thereunto  subscribed,  before  any  Court  of  record  within  this  ing  when  wit- 
State  ;  or  in  case  one  or  aU  of  such  witnesses  have  also  de-  3^^  *" 
ceased,  that  the  proof  of  the  signature  of  such  grantor  or 

,^,,.,  ..  .  •      rMasfi.  Stat. 

grantors,  and  of  such  subscnbmg  witness  or  witnesses,  made  June  28,1787.] 
by  the  oath  of  two  witnesses  before  any  Court  of  record, 
within  this  State,  shall  be  equivalent  to  the  party's  own  ac- 
knowledgement thereof  before  a  Justice  of  the  Peace  as  afore- 
said. 

Sect.  2*.     Be  it  further  enacted^  That  if  any  grantor  or       [131] 
lessor  of  any  lands,  tenements  or  hereditaments,  shall  refuse  Sl^^iSor 
to  acknowledge  any  deed  or  other  conveyance   as  aforesaid,  f®^^  /<>  »c- 

^         '  knowledge     a 

It  shall  be  lawful  for  such  grantee  or  lessee  to  leave  a  copy  deed, 
of  such  deed  or  lease,  compared  with  the  original  by  the  .^^^  ^^^ 
Register,  in  the  Register's  office,  and  such  copy  so  left  shall  Mar.  lo,  1784, 
be  deemed  sufficient  caution  to  all  persons  against  purchas- 
ing or  extending  execution  thereon  for  the  space  of  forty  days 
from  the  time  of  leaving  such  copy.  And  any  Justice  of  the 
Peace  in  the  same  county,  after  such  refusal,  at  the  request 
of  the  grantee  or  lessee,  his  heirs,  executors,  administrators 
or  assigns,  may  issue  a  summons  for  such  grantor  or  lessor  to 
appear  (if  he  see  cause)  at  a  certain  time  and  place  therein 
mentioned,  to  hear  the  testimony  of  the  subscribing  witnesses 
thereunto  ;  which  summons  shall  be  served  by  the  proper 
officer,  seven  days  at  the  least  before  the  time  therein  assign- 
ed for  proving  the  deed  ;  and  at  such  time  and  place,  wheth- 
er the  grantor  or  lessor  be  present  or  not,  it  being  made  to 
appear  by  the  oath  of  one  or  more  of  the  witnesses  thereunto 
subscribed,  that  they  saw  the  said  grantor  (or  lessor)  volun- 
tarily sign  and  seal  the  deed^  and  that  they  subscribed  their 
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Ch.  36.     names  as  witnesses  thereunto  at  the  same  time,  such  pro- 
^■^^^^"^^     ceedings,  and  a  cotificate  thereof,  under  the  hand  of  the  Jus- 
tice, annexed  to  the  deed  (wherein  the  presence  or  absence 
of  the  adverse  party  shall  be  noted,)  shall  be  equivalent  to 
the  acknowledgment  of  the  grantor  before  a  Justice  of  the 
IWiao  M  to  Peace  :    Provided^  That  nothing  in  this  act  shall  be  consiru- 
cr.  ed  to  bar  any  widow  of  any  vendor  or  mortgagor  of  lands,  or 

tenements,  from  her  dower  (/)  or  right  in,  or  to  such  lands 
or  tenements,  who  did  not  join  with  her  husband  in  such  sale 
or  mortgage,  or  otherwise  lawfully  bar,  or  exclude  herself 
from  such  dower  or  right. 
No  estate  in       Sect.  3.     Be  U  further  enacted.   That  no  title  or  estate 
defeated  hj     in  fee  simple,  fee  tail,  for  term  of  life,  or  any  lease  for  more 
■ance  as  toMy  ^^"^  scven  years  from  the  making  thereof,  of  any  lands,  tene- 
but  original     ments,  or  hereditaments  within  this   State,  shall  be  defeated 

party    thereto,  '  ' 

unless  record-  or  incumbered  by  any  bond  or  other  deed,  or  instrument  of 
defeasance  (g) ,  in  the  hands  or  possession  of  any  person,  but 


i^*^  fa^^  ^^  original  party  to  such  bond,  deed,  or  other  instrument, 
or  his  heirs,  unless  such  bond,  deed,  or  other  instrument  of 
[*m]      defeasance*  be  recorded  at  large  in  the  Registry  of  Deeds, 

(/*)  1.  A  wife  may  bar  herself  of  dower,  by  joinii^  her  huband  in  a  deed 
of  conveyance,  relinquishing  her  claim  to  dower,  and  patting  ber  seal  to  the 
deed.     Fowler  vs.  Shearer,  7  Mass.  14. 

2.  Or  she  may  do  it  by  her  separate  deed,  snbseqaent  to  and  in  consider- 
ation of  her  husband's  sale.     lb. 

3.  Where  the  wife  joined  the  hnsband  in  a  mortgage,  relinqaishing  her 
claim  of  dower,  and  aAer  the  deatb  of  the  mortgagor  the  purchaser  of  the 
equity  of  redemption  paid  the  mortgage,  and  the  mortgagee  acknowledged 
the  discharge  on  the  record,  it  was  heldtbat  the  widow  of  the  mortgagor  was 
barred  of  her  dower.     Popkin  vs.  Bamstead,  8  Mass.  491. 

4.  If  the  wife  affixed  her  signature  and  seal  to  the  hnsband^s  deed,  her 
name  not  being  mentioned  otherwise  in  the  deed,  she  is  not  thereby  barred 
of  her  dower.  Catlin  vs.  Ware,  9  Mass,  218  ;  Lvfkin  vs.  Cwrtiss,  13 
Mass.  223. 

5.  Respecting  dower,  see  onward,  ch.  40,  and  notes  tbereto. 

ig)  \.  What  shall  be  deemed  an  instrument  of  defeasance  must  still  be  de- 
termined upon  the  principles  of  the  common  law.  Kelleran  vs.  Brown,  4 
Mass.  445. 

2.  A  writmg  without  seal  cannot  operate  as  a  defeasance  of  a  dsad  un- 
der seaL    lb. 

8.  NswhalTTs.  Pierce  &  al.  5  Pick.  460. 
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in  which  the  original  deed  referred  to  in  the  said  bond,  deed,    Ch.  36. 
or  other  instrument  of  defeasance,  shall  have  been  recorded.     ^-^'^^^^^ 

Sect.  4.     Be  it  furtlur  enacted^  That  it  shall  be  lawful  Tenant  in  tail 
Tor  any  person  or  persons,  who  shall  be   seized  and  possess-  ^^  [w"  d!Ll" 
ed  (A)  of  any^ lands,  tenements,^r  hereditaments  within  this  JJJ^^^^^^ 
State,  in  fee  taM,  being  of  full  age,  by  deed  duly  executed  be-  "*^j""^^*^^. 
fore  two  or  more  credible  subscribing  witnesses,  acknowledg- 
ed before  the  Supreme  Judicial  Court  in  any  county,  or  the  ^^^  ^^ 
Circuit  Court  of  Common  Pleas  in  the  county  where  such  §  ^-l 
lands  lie,  or  before  any  Justice  of  the  Peace  in  this  State, 
or  before  a  Justice  of  the  Peace  or  Magistrate  in  some  otlier 
of  the  United  States  of  America,  or  in  any  other  State  or 
Kingdom  wherein  the  grantor  or  vender  may  reside  at  the 
time  of  making  and  executing  the  deed,  and  recorded  in  the 
record  of  deed  for  such  county,  for  a  good  (i)   or  valuable 
consideration,  bona  fidCj  to  give,  grant,  sell  and  convey  such 
lands,  tenements,  or  hereditaments,  or  any  part  thereof  in  fee 
simple,  to  any  person  or  persons  capable  by  law,  of  taking  ^^  effect  of 
and  holding  real  estates,  in  this  State  ;  and  such  deed  so  ex-  anoc. 
ecuted,  acknowledged,  and  recorded,  shall  be  sufficient  and 
effectual  in  law,  to  bar  all  estates  tail  in  such  lands,  tene- 
ments or  hereditaments  ;  and  all  right  and  title  of  the  tenant 
or  tenants  in  tail,  and  their  issue  in  tail,  and  of  all  others 
claiming  under,  and  by  force  of  the  original  gift  or  grant 
which  created  such  estate  tail  in  and  to  such  lands,  tene- 

{h)  1.  The  words  "seized  and  possessed"  refer  to  an  estate  tail  in  posses- 
MOD,  as  dtstingiiished  from  one  in  expectancy.  Lithgow  vs.  Kavancigh,  9 
Mass.  178. 

2.  The  goardian  of  a  person  non  compos  may,  on  being  duly  licensed 
therefor,  lawfully  sell  in  fee  simple  the  estate  tail  of  his  ward,  during  his  life, 
for  the  payment  of  his  debts,  and  by  snch  sale  the  estate  tail  is  eztingnished, 

and  the  remainders  barred.     Williams  ^  als.  vs.  Hichborn  Ijr  qIs.  4  Mass. 

189. 

(t)  1.  Soch  conveyance  may  be  for  a  good,  as  well  as  for  a  valaable  con- 
sidera'Jon.      Wheelwright  fy  al.  vt.  Wheelwright,  2  Mass.  449. 

2.  It  is  not  sufficient  if  such  deed  purports  to  be  so  made,  if  the  fact  be 
otherwise.    Soule  vs.  Soule  fy  als.  6  Mast.  61. 

8.  As  between  the  purchaser  and  seller,  the  consideration  in  toch  case 
m  a  "valuable  consideration,"  even  if  inadequate  compared  with  any  fop- 
poaad  ertimate  of  the  premisee.    LUhgow  vs.  Kdvanaght  9  Mass.  178. 
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Cii.  36.     ments  or  hereditaments,  and  all  reversions  and  remainders, 

^■^^^^"^^     expectant  upon  the  determinations  of  such  estates  tail,  and 

to  pass,  and  to  vest  the  absolute  inheritance  in  fee  simple  of 

such  lands,  tenements  or  hereditaments,  in  such  purchasers 

or  grantees,  without -any  fint  or  common  recovery,  made  or 

suffered,  or  any  other  act  or  ceremony  whifrevier, -any  law, 

custom  or  usage  to  the  contrary  notwithstanding. 

Effect  of  such       Sect.  6.     Be  it  further  enacted ^  That  in- all  cases  what- 

tTnanrorthS  ®^'^^'  ^hcrc  an  estate  tail  in  remainder  in  lands  and  tenements, 

freehoKi  and    toc;ether  with  all  remainders  and  reversions  expectant  on  the 

reinamderiiiaD       *^  * 

determination  thereof,  might  by  law  be  barred  by  a  common 

r'b'is  fso"!  ^^^ov^'T)  ^^y  suffered,  by  the  tenant  of  the  freehold  and  re- 
mainder man  joining  therein,  such  estate  tml,  with  all  such 
[*133]  remainders  and  reversions  expectant  on  the  determination* 
thereof,  shall  be  as  effectually  barred,  to  all  intents  and  pur- 
poses, by  the  deed  or  deeds  of  tlie  tenant  of  the  freehold 
and  of  tlie  remainder  man,  as  the  same  could  be  barred  by 
tlie  suffering  such  common  recovery  ;  and  the  person  or  per- 
sons, to  whom  such  deed  or  deeds  shall  be  so  made  shall  hold 
the  lands  and  tenements  so  conveyed,  to  such  uses  as  may  be 
tlicrein  expressed,  in  the  same  manner  as  though  such  uses 
had  been  so  expressed  in  the  deeds  made,  declariii^  the  uses 
for  which  such  common  recovery  might  have  been  suffered  : 

If  executed  as  Provided^  That  such  deed  or  deeds  made  for  the  purposes 

before    men-  ,  r     r 

tioiied.  aforesaid,  be  duly  executed,  acknowledged  and  recorded  as 

provided  in  this  act. 
All  landfl  in        Sect.  6.     Be  it  further  enacted^  That  all  lands,  tene- 
todcbtl  often!  "™6"^s  or  hereditaments,  in  tliis  State  held,  or  that  may  be 
ant,  &c.  held  in  fee  tail,  general  or  special,  shall  be  and  are  hereby 

[Maes.  Star,    declared  to  be  liable  and  subject  to  the  payment  of  tlie  debts 
Mm.  8. 1792,  of  tlie  tenant  in  tail  (j),  in  the  same  way  and  manner  as  oth- 
er real  estates  are  liable  and  subject,  as  well  after  the  decease, 
as  in  the  life  time  of  such  tenant  in  tail. 

Sect.  7.     Be  it  further  enacted^  That  all  pews  (fc)  and 

{j)  See  note  {h)  2,  to  this  chapter. 

(A;)  1.  It  19  not  necessary  for  the  ofRcer  to  enter  a  meeting  houe  to  attteh  a 
pew  therein.    Perrin  vs.  Lever ett,  IS  Mass,  1S8. 

2.  One  pew  to  each  debtor  ia  ezemplad  from  attMhrnenL    See  eh.  841. 
Vot.  8»  p.  187. 
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rights  in  houses  of  public  worship,  shall  be  hereafter  consid-    Ch.  37. 
ered  and  deemed  in  law,  to  be  real  estate ;  but  nothing  in  this     ^-^"^'-^-^ 
act  shall  be  construed  to  affect  in  any  manner  the  titles  to  ai  estaie. 
any  such  pews  and  rights  heretofore  considered  or  acquired,  fp'k*^,Tto6, 
as  of  personal  estate.  ^  ^-1 

Sect.  8.    Be  it  further  enacted^  That  all  deeds  and  con-  x)c«i,.  of  pews 
veyances  of,  and  executions  extended  on  such  pews  and  richts  u»av  bo  record- 

cmJ  i»y  tlie  town 

may  be  recorded  by  the  Clerk  of  the  town  or  plantation  clerk, 
wherein  the  same  is  situated  ;  and  being  so  recorded  shall  [ib.  §  2.] 
have  the  same  effect  in  law,  as  if  the  same  had  been  record- 
ed in  the  Registry   of  Deeds.     [Approved   February  20, 
J  821.  J 


Chapter  St. 

AN  ACT  for  die  Partition  of  LAnda  or  otlier  Real  Estate. 

Sect.  1.     jBE  it  enacted  by  the  Senate  and  House  o/Tenuiu  in 
Jlepresentativeiy  in  Legislature  assembled^  That  all  persons  may   me  Ar 
having  or  holding,  or  that  hereafter  shall  have  or  hold  any  J^'JiI>n"hfir, 
lands,  tenements^*  or  hereditaments,  as  tenants  in  common,       [*134] 
joint  tenants,  or  coparceners,  may  be  compelled  by  writ  of  rMas«.  stat. 
partition  at  the  common  law,  to  divide  the  same  :  and  where-  pl^uie*!**' 
as  tlic  partition  of  lands  and  other  real  estate  among  the  per- 
sons interested,  though  much  desired  and  of  great  advan- 
tage, is  often  hindered  and  delayed  by  reason  that  infants 
are  interested,  or  that  the  parties  concerned  are  numerous 
and  live  remote  from  each  other,  and  sometimes  in  parts  be- 
yond seas,  and  are  some  of  them  unknown  (a)  : 

{a)  1.  It  is  no  yalid  objection  to  an  ancient  record  of  partition  by  petition, 
andOT  the  itatates  of  1784,  and  1787,  that  no  interlocntory  jadgment  was  for- 
mally entered,  if  it  appears  that  notice  was  regularly  given,  and  &o  one  ap- 
peared to  object,  and  that  thereupon  commiwionera  were  appointed  to  make 
partition.     Sewail^als.  vs.  JRidlan,  6  Glf.  468. 

2.  Partition  made  by  parol,  among  joint  tenants,  is  void.  Porter  vs,  Per- 
kins ^qL5  Mass.  MS  ;  Porter  vs.  HiU,  9  Mass.  85. 

S.  IVoceediifi  in  partttkm,  in  the  S.  J.  Court,  by  petition,  may  Ittwfidly 
be  in  any  comty,  if  no  panon  appear  to  contest  the  title  of  the  petitioner. 
But  when  in  mm  of  fiwt  ii  joined,  tte  rteoid  ie  to  be  remitted  fbr  trial  of 

Vol.  I.  19 
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Ch.  37.         Sect  2.  Be  it  therefore  efuicted,  That  any  person  or  per- 
_  ^-^"^^^     sons  interested  (b)  with  others  in  any  lot,  tract  of  land,  or 

Persons  inter-  *'^ 

ested  in  com-  Other  real  estate,  making  application  (either  by  themselves  or 

petUion  Coui^  their  agents,  attomies,  or  guardians,)  to  the  Supreme  Judi- 

for  partition-  ^j^  q^^  ^^  Circuit  Court  of  Common  Pleas  of  the  county 

[lb.  §  1.]         in  which  such  land  or  other  real  estate  lies  ;  the  said  Courts 

are  severally  authorised  and  empowered  to  cause  partition 

to  be  made  of  such  lands  or  other  real  estate,  and  the  share 

or  shares  of  the  party  or  parties  applying  for  the  same,  to 

be  set  off  and  divided  from  the  rest.     The  partition  to  be 

8*  or  T  freS^  made  by  five  or  three  freeholders  (c)  under  oath  (d) ,  to  be 

bolder*—         appointed  (€)by  the  said  Court,  who  shojil  order  the  partition, 

the  issue,  to  the  county  where  the  lands  lie.  Sew  all  4*  ah.  v$,  Ridlon^ 
6  Glf.  458. 

4.  But  if  the  trial  is  in  any  other  county,  and  without  oonsent  of  parties* 
yet  the  judgment  will  not  be  void  for  want  of  jorisdiction  ;  bat  will  be  good 
till  avoided  by  writ  of  error.     lb. 

(h)  1.  A  petition  for  partition,  lies  only  for  a  person  who  has  a  seiran  in  fact, 
of  the  premises.     Bonner  fy  aU.  vs.  Ken.  Pureha^tt  7  Mats.  476. 

2.  But  it  lies  for  a  tenant  for  years,  altbongb  the  tenant  iur  the  other  part 
of  the  premises  holds  the  same  in  fee.   Muiaey  oj.  Sanborn,  16  Moms.  155. 

3.  An  administrator  of  an  insolvent  estate  is  not  entitled  to  partition  of 
land  held  by  the  intestate  in  common  with  others.    JWisoil  vs.  Willard^  2 

Mcus.  478. 

4.  Nor  can  the  heirs  of  a  deceased  respondent  be  admitted  to  defend,  but 
the  petition  will  abate.     Thomou  vs.  Smith  ijr  al.2  Mass.  479. 

5.  A  petition  for  partition  does  not  lie,  where  the  applicants  hold  the 
whole  of  the  land,  of  which  partition  is  prayed.  Svoett  4*  a/,  vs.  Bussey, 
4r  al.  7  Mass.  503. 

This  objection  is  remedied  in  this  State,  by  eh.  847,  §  7,  Vol.  8,  p.  195. 

(c)  1.  It  is  not  necessary  that  the  commissioners,  appointed  to  make  the 
partition,  should  be  inhabitants  of  the  county  in  which  the  lands  lie.  SeW' 
allfy  al.  vs.  Ridlon,  5  Glf.  458. 

2.  The  commissioners  need  only  assign  the  petitioners  pnrparty.  Sym- 
onds  vs.  Kimball^  3  Mass.  299. 

{d)  If  they  return  that  they  have  been  duly  sworn,  it  is  sufficient  with- 
out other  evidence.     Symonds  vs.  Kimball ^  3  Mass.  299. 

(e)  1.  If  upon  a  petition  of  partition  the  parties  agree  upon  certain  commission- 
ers, to  make  the  partition,  there  is  no  need  ofa  jndgment  quod  partiOo  Jiat. 
Symonds  vs.  Kimball,  8  Mass.  299. 

2.  In  a  petition  under  the  statatd  for  partition,  aaraming  in  aoiiie  of  its 
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and  a  return  of  such  partition,  to  be  made  into  the  Clerk's    Ch.  37. 
office  of  the  said  Court;  and  the  partition  or  division  so     ^-^^v-^-^ 
made  being  accepted  by  the  said  Court,  which  ordered  the  recorded— ef- 
division  to  be  made,  and  there  recorded,  and  also  recorded   ^     ^ ' 
m  the  Registry  of  Deeds,  m  the  county  where  such  estate 
lies,  shall  be  valid  and  effectual  to  all  intents  and  purposes. 

Sect.  3.     Be  it  further  enacted,  That  neither  of  the  said  Notice  to  be 
Courts  shall  proceed  to  order  such  partition,  until  it  shall  ap-  ^jiio^^S'^r- 
pear  to  them  respectively,  that  the  several  persons  interested  *^*^' 
in  such  estate  and  living  within  the  States  or  the  attomies 
of  such  as  are  absent,  and  have  attomies  residing  in  the 
State,  have  been  duly  notified  of  such  petition,  (by  being  per- 
sonally served  with  a  copy  thereof  or  a  copy  left  at  their 
dwelling  house,  or  last  place  of  abode,  or  that  the  substance 
of  the  peUUon  shall  have  been  inserted  three  weeks  succes- 
sively in  one  or  more  of  the  public  newspapers)  and  have 
had  an  opportunity  to  make  their  exception  to  the  grantbg 
the  same(/). 

Sect*.  4.     Be  U  further  enacted.  That  when  the  facts      P135) 
alleged,  in  any  petition  for  partition  hereafter  to  be  preferred,  w*"*  ^SLa 
are  controverted  by  any  of  the  tenants  in  common,  the  an-  a  trial  to  te 

...  ....     had   in  mnml 

swer  or  objection  to  the  petition,  shall  be  made  in  writing,  in  form. 
the  form  of  a  plea,  to  which  the  petitioner  may  reply  or  de- 
mur, to  the  end  the  matter  in  dispute  may  be  reduced  to  an  [Maw.  Stat, 
issue  in  law  or  fact,  and  receive  a  determination  by  the  Court  §  i.j    ' 
or  a  Jury,  in  the  manner  other  issues  are  determined  :    And 
in  case  the  issue  be  determined  in  favour  of  the  petitioner, 

stagee  an  adveraarj  fomi,  the  appointment  of  commiasionerB  by  the  Court  to 
make  partition  m  virtnally  and  substantially  equivalent  to  the  entry  of  jadg- 
ment  quad partitio  fiat.     Southgate  vt.  Burnham,  1  Glf.  369. 

8.  In  such  cases,  if  the  report  of  the  commissioners  be  accepted  by  the 
Coort  and  recorded  as  the  statute  requires,  the  entry  of  the  final  judgment 
qiiod  partitio  prmdicta  firma  et  atabilia,  ifc,  does,  not  seem  to  be  indis- 
pensably necessary,     lb. 

(/)  1.  Upon  a  petition  for  partition,  and  pnblie  notice  pnrsoant  to  this  stat- 
nte,  the  right  of  possession  of  one  claiming  to  hold  in  sereralty  part  of  the 
land  described  in  the  petition,  and  of  which  partition  is  prayed  for,  is  bound 
by  the  judgment  for  partition.     Cook  vs.  Allen,  2  Ma$8.  462. 

2.  A  respondent  may  appear,  after  a  return  by  commissioners  has  been 
made,  and  defend.    Ranudell  vs.  Creasy »  10  Mass.  170. 
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Ch.  37.  judgment  shall  be  entered  up  by  the  Court,  that  partition  be 
^■^^^^"'^  made  by  disinterested  freeholders,  and  proceed  to  appoint 
them  accordingly  :  And  also  that  the  petitioner  recover 
against  the  adverse  party  the  costs  (g)  attending  the  trial,  and 
may  issue  execution  for  said  costs  in  the  form  prescribed  by 
law  as  in  other  cases.     But  if  on  such  pleading  it  be  deter- 

Ii  a  petitioner  *  ,         , 

owns  less  than  mined  that  the  petitioner  holds  a  less  share  or  proportion  m 
BDoodent  enti-  common  and  undivided  than  he  has  in  his  petition  alleged, 
ed  to  coats.  ^^  adverse  party  shall  recover  against  the  petitioner  his  rea- 
sonable cost ;  notwithstanding  judgment  may  be  rendered  in 
favour  of  the  petitioner  to  have  an  assignment  of  such  part  of 
the  real  estate  in  severalty,  as  he  in  fact  holds  m  common 
and  undivided. 

Sect.  6.     Be  it  further  enacted^  That  either  party  may 
^P^^  Fi"*    appeal  (A)  from  the  judgment  of  the  Circuit  Court  of  Common 
and  eflect       Pleas,  that  partition  shall  be  made  to  the  Supreme  Judicial 
Court,  before  the  appointment  of  freeholders  to  make  parti- 
*^  tion  :    But  if  no  appeal  is  made  until  after  the  return  of  the 

freeholders,  and  the  judgment  of  the  Court  thereon,  the  judg- 
ment that  partition  shall  be  made,  shall  not  by  such  appeal  be 
again  called  in  question.  And  the  Supreme  Judicial  Court 
shall  upon  the  complaint  of  the  appellee,  (in  case  the  appel- 
lant shall  fail  to  enter  or  prosecute  his  appeal,)  affirm  the  for- 
mer judgment,  and  cause  such  other  proceedings  to  be  had 
thereon,  as  to  have  partition  completed  in  the  same  way  and 
manner  as  if  the  proceedings  had  been  originally  conmienced 
in  that  Court. 
^l^J^rk^  Sect.  6.  Beit  further  enacted ^  That  in  all  actions  of 
effect ;  same  as  partition  that  shall  be  hereafter  conmienced,  the  same  rule 

in  peMtons.      ^  ' 

(g)  1.  Upon  a  petition  for  partition,  wherein  a  case  is  agreed  for  the  opinion 
.   of  the  court,  no  costs  are  to  be  taxed,  unless  it  be  specially  agreed  that  the 
costs  should  await  the  decision  of  the  coort    Reed  ^  al  vs.  Reed,  9  Mass- 
872. 

2.  Paine  &  al.  v.  Ward  &  al.  4  Pick.  246. 

8.  See  note  c,  2,  on  p.  146. 

{h)  1.  No  appeal  lies  from  a  jadgment  of  the  C.  C.  Pleas  accepting  the  re- 
turn of  commissioners  making  partition.  Pierce  vs.  OHver  ^  afs.  13  Mass. 
211. 

2.  Jadgment  of  partition  extends  at  most  to  bind  the  right  of  possession. 
The  right  of  property  is  not  at  all  affected  by  it.    Jb. 
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and  regulations  shall  take  place  with  respect  to  an  appeal  from    Ch.  37. 
an  interlocutory  judgment  of  the  Circuit  Court  of  Common     ^-^"v-^^ 
Pleas*,  that  partition  shall  be  made,  as  is  herein  before  pre-      [*136] 
scribed  upon  the  like  judgment  upon  a  petition  for  partition. 

Sect.  7.     Be  it  further  enacted^  That  before  partition  Before  parti- 

,  ,  ,  .    r  a'  tion.  Court  to 

be  made  where  any  mfants,  persons  non  compos  mentis,  or  appoint  guar- 
otherways  incapacitated  to  take  care  of  their  estates,  are  in-  ^^^  and°a- 
terested,  euardians  shall  be  appointed  for  all  such  persons  by  8^**°'*  ^^^  **^ 

'  3  A  A^  ^  *  ^    sent    peraoDfl 

the  Court,  if  they  Uve  within  this  State,  and  if  any  person  or  interested. 

persons  interested  in  any  such  estate  happen  (at  the  time  r^^gg^  Q^g^^^ 

when  such  application  shall  be  made)  to  have  been  beyond  f^-  ^^»  ^^^» 

sea,  or  out  of  this  State  for  the  space  of  one  year,  and  not 

returned  ;  and  having  no  sufficient  attorney  within  the  same  ; 

in  such  case  the  said  Court  to  whom  application  shall  be  made 

for  partition,  shall  appoint  some  discreet  and  disinterested  9°°*™*"**  j^ 

^  '  *  *  give  notice  be- 

person  or  persons,  as  agent  or  agents  for  such  absent  party  or  fore  proceed- 
parties,  to  be  advising  on  his  or  their  behalf  in  making  such 
partition  ;  and  due  notice  shall  be  given  by  the  committee  to 
all  concerned,  (that  are  known  and  within  the  State,)  before 
such  partition  be  made,  that  they  may  be  present,  (if  they 
see  meet)  at  the  time  of  making  the  same. 

Sect.  8.     Be  it  further  enacted,   That  if  any  partner  j^^  partition 
shall  have  a  larcer  share  set  off  than  is  such  partner's  true  **»  be  made,  in 

^  ^  *  certain    cases, 

and  real  interest,  or  if  any  share  set  off  should  be  more  than  on  complaint, 
equal  in  value  to  the  proportion  it  was  set  off  for,  then  and  [ib.  §  8.] 
in  every  such  case  upon  complaint  to  the  Court  which  caus- 
ed such  partition  to  be  made,  within  three  years  of  the  mak- 
ing thereof,  by  any  aggrieved  partner  or  partners,  who  at  the 
time  of  making  such  partition  were  out  of  the  State,  and  not 
notified  thereof  as  aforesaid  seasonably  to  be  present  at  the 
same,  the'said  Court  shall  cause  partition  thereof  to  be  made 
anew.     And  in  such  new  partition  so  much  and  no  more  shall 
be  taken  off  from  any  share  as  such  share  shall  be  adjudged  ^^fi°a„ndl 
more  than  the  proportion  of  the  whole  it  was  designed  for,  jutting  claims, 
estimating  such  lands  or  real  estate  as  in  the  state  they  were 
in  when  first  divided  ;  and  in  case  any  improvements  shall  be 
made  on  the  part  that  may  by  such  new  partition  be  taken  off 
as  aforesaid,  the  partner  who  made  such  improvements  shall 
have  reasonable  satisfaction  made  him  by  the  partner  or  part- 
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Ch.  37.  ncrs  to  whose  share  the  same  shall  be  added,  by  the  estima- 
^-^""^^"^^  tion  of  the  freeholders  employed*  in  making  such  new  parti- 
tion, or  the  major  part  of  them.  And  the  Justices  of  the 
same  Court  who  ordered  partition,  are  also  empowered  to  is- 
sue execution  for  such  satisfaction,  and  for  costs  in  such  new 
partition,  the  same  being  first  taxed  and  allowed  in  the  said 
Court,  (i) 

Sect.  9.  Beit  further  enacted  ^  That  when  partition  shall 
SmpS  pS^-  be  made  as  aforesaid,  if  any  one  or  more  of  the  interested 
tJw!/r'IiMu/af  Pities  applying,  shall  neglect  or  refuse  to  pay  their  just  pro- 
«*»<«•  portion  of  tlie  charges  which  may  attend  such  division,  it  shall 

[lb.  §  2.]  and  may  be  lawful  for  the  said  Court  who  ordered  the  parti- 
tion, to  issue  an  execution  against  the  delinquent  or  delin- 
quents interested,  and  applying  as  aforesaid  :  Provided^  an 
account  of  such  charge  be  first  laid  before  the  said  Court  who 
ordered  tlie  partition,  and  the  just  proportions  of  the  persons 
interested,  settled  and  allowed,  they  having  been  duly  notifi- 
ed  to  be  present  at  such  settlement  and  allowance.  And 
when  any  messuage,  tract  of  land,  or  other  real  estate  shall  be 
of  greater  value  than  either  party's  purpart  or  share  in  the  es- 
tate to  be  divided,  and  cannot  at  the  same  time  be  subdivi- 
ded, and  part  thereof  assigned  to  one,  and  part  to  another, 
without  great  inconvenience,  the  same  may  be  settled  or  as- 
Spccialassign-  signed  to  onc  of  the  parties,  such  party  to  whom  the  same 

ment    may   be     ,     .,  ,  ...  ,  ^ 

to  onc,  in  cer-  sliall  be  SO  assigned,  paymg  such  sum  or  sums  of  money  to 
such  party  or  parties,  as  by  means  thereof  have  less  than  their 
share  of  the  real  estate  as  the  committee  appointed  to  make 
partition,  shall  award.     [Approved  February  8,  1821.] 

Additional  Act,  ch.  485,  Vol.  3,  p.  334. 

(t)  Reviews  may  be  granted  orjadgmenta  upon  petition  for  partition  ;  See 
rh.  384,  Vol.  3,  p.  233.  Bnt  application  for  review  must  be  made  within 
three  years  af\er  the  rendition  of  the  jadgmcnt  complained  of ;  See  eh,  432, 
Vol  3,  p.  276. 


tam  cases. 
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Chapter  3S.  Ch.  33. 

▲N  ACT  reipecting  Wills  and  Testaments,  and  regnlating  the  Descent  of  Intes- 
tate Estates. 

Sect.  1.  x5E  t<  enacted  by  the  Senate  and  House  o/ Persons  who 
Representatives^  in  Legislature  assembled^  That  every  person  estate  by  will. 
of  the   aee  of  twenty-one  years,  and  of  sane  mind  (a),  law- 

.       ,      -  ,       ,  ,  ,.  ^    ^     .  ,  .      [Mass.   Stat. 

fully  seized  of  any  lands,  tenements,  or  hereditaments,  witmn  i700t  &  Feb. 
this  State,  in  his  or  her  own  right  in  fee  simple,  or  for  the  life    ' 
or  lives  of  any  other  person  or  persons,  and  every  person  as 
aforesaid,  being  the  owner  of  any  personal  estate,  may  give, 
dispose*  of,  and  devise  said  real  (b)  and  personal  estate  by  his       [♦138] 
or  her  last  will  and  testament  in  writing,  to  and  among  his  or 
her  children  or  others,  as  he  or  she  may  see  fit. 

Sect.  2.     Be  it  further  enactedy  That  all  wills  of  any 

t  The  statate  of  1700  was  not  repealed  by  the  statute  of  Feb.  6,  1784. 
Terry  vg,  Fotter  8f  al.  1  Mass,  150. 

(a)  1.  Of  the  effect  of  a  will  made  in  terrortm.  Small  vs.  Small,  4  Glf, 
220. 

2.  If  a  wife  by  her  Tirtnes  has  gained  such  ascendancy  over  her  hasband, 
that  her  pleasure  is  the  law  of  his  condact,  it  is  no  reason  for  impeaching  a 
will  made  in  her  favor,  even  to  the  exclusion  of  the  residue  of  his  family.     Ih, 

3.  The  legal  construction  of  a  will  is  exclusively  a  subject  of  common 
law  jurisdiction  ;  and  is  not  cognizable  by  the  S.  J.  Court,  when  sitting  as  the 
S.  C.  of  Probate.     Jb. 

4.  In  the  construction  of  a  will  the  court  will  give  effect  to  all  the  words 
without  rejecting  or  controlling  any  of  them.  If  it  can  be  done  by  a  reason- 
able construction  not  inconsistent  with  the  manifest  intention  of  the  testa- 
tor.    Davis  vs.  Stoan  Sf  als.  4  Mass.  208. 

5.  But  if  a  latter  clause  is  repugnant  to  a  former  one,  the  latter  must  pre- 
vail, imlesB  it  be  inconsistent  with  the  apparent  intention  of  the  testator.     Jh, 

6.  No  precise  form  of  publication  of  a  will  b  necessary  ;  but  t  he  testator 
xnnst  know  and  intend  the  instrument  signed  to  be  his  will.  Swett  8f  al.  vs. 
Boardman,  1  Mass.  262. 

(5)  1.  Upon  the  death  of  a  devisor,  dying  seized,  the  devisee  is  not  seized, 
until  an  entry  be  made  for  hb  use,  unless  the  tenements  devised  be  vacant 
and  unoccupied.     Wells  vs.  Prince,  4  Mass.  64. 

2.  The  same  law  applies  to  remainder  man.     Jb. 

3.  A  stranger  in  possession  under,  or  acknowledging  the  title  of  a  devisee, 
or  remainder  man,  is  equivalent  to  an  actual  entry.     Jb, 

4.  A  devise  of  the  income  of  lands  i«  in  effect  a  devise  of  lands.  Reed 
4r  al.  vs.  Reed,  9  M<iS8.  372. 


1 52  WILLS,  lie. 

Ch.  38.  lands,  tenements  or  personal  estate  shall  be  in  writing  and 

WMb^^^hT  •  ^'S°®^  ^y  ^®  party  so  devising  or  bequeathing  the  same,  or 

writing  and  by  some  person  in  his  presence,  and  by  his  express  direction, 

tested,  &c,  by  and  shall  be  attested  and  subscribed  in  the  presence  of  the 

^^  testator,  by  three  (c)  credible  witnesses,  or  the  same  shall  be 


[Maw.    Stat,  utterly  void.    And  no  will  in  writing,  of  lands,  tenements,  he- 
F^.  6,  1784,  reditaments  or  personal  estate,  nor  any  clause  thereof,  shall 
be  revoked,  (d)  except  by  a  subsequent  will  or  codicil  in  wri- 
how  revoked'  ting,  or  Other  writmg,  declaring  the  same,  or  by  burning,  can- 
celling, tearbg,  or  obliterating  the  same  by  the  testator,  or 
in  his  presence  and  by  his  consent  and  direction  ;  but  all  wills 
of  lands,  tenements,  or  personal  estate,  shall  remain  and  con- 
tinue in  full  force  until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated  by  the  testator,  or  by  his  direction,  in  manner 
aforesaid,  or  unless  the  same  be  altered  by  some  subsequent 
will  or  codicil,  or  other  writing  of  the  testator,  signed  in  the 
presence  of  three  witnesses,  declaring  such  alteration. 
Deriies  for         Sect.  3.     Be  it  further  enacted.  That  whenever  any  per- 
wu^  in  fee  son  shall  hereafter,  in  and  by  his  last  will  and  testament,  de- 
ta^ow  con-  ^jgg  ^^^  lands,  tenements  or  hereditaments,  to  any  person  for 
and  during  the  term  of  such  person's  natural  life,  and  after 
MarTs,  1792,  tis  death  to  his  children  or  heirs,  or  right  heirs  in  fee,  such 
§  ^-1  devise  shall  be  taken  and  construed  to  vest  an  estate  for  life 

only  in  such  devisee,  and  a  remainder  in  fee  simple  in  such 
children,  heirs  or  right  heirs,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding. 

Sect.  4.     Be  it  further  enacted j  That  notwithstanding 

(e)  I,  The  three  sabecribing  witnenes  mvt  be  produced  at  the  probate 
thereof,  if  liTing,  and  subject  to  the  proceas  of  the  court  Chase  4r  oU.  vs, 
Lincoln,  8  Mcua,  236. 

2.  By  <*  credible  witnesses,"  competent  witneeses  are  to  be  understood  ; 
and  it  b  sufficient  that  they  are  so  at  the  time  of  their  attestation.  Amory 
vj.  FeUowes,  6  M<U8,  219.    Hawea  vs.  Humphrey,  9  Pick,  360. 

{d)  I.    CM"  the  revocation  of  a  will.    Avery  ^  ah  w.  Pixlsy,  4  Mass.  462. 

2.  A  subsequent  alienation  by  the  testatorof  a  part  of  the  real  estate  devis- 
ed, is  a  revocation  of  the  will  only  as  to  that  part  Carter  vs*  Thomas,  4 
0\f,  341.    Hawes  vs,  Hnmphrey,  9  Pick,  360. 

8.  Laughton  vs.  Atkins,  1  Pick.  636. 

4.  Clark  &  al.  vs.  Wright,  8  Pick.  67. 
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this  act,  any  soldier  being  in  actual  military  service,  or  any    Ch.  38. 
mariner,  or  seaman  being  at  sea,  may  dispose  of  his  movea-     ^--^-v^^-^ 
bles,  wages  and  other  personal  estate,  as  he  might  have  done  Feire,  1TO4, 
before  the  making  of  this  act.  §  ^'^ 

Sect.  5.     Be  it  further  enacted^  That  no  nuncupative  (e)  ^^^^  ^^.. 
will  shall  be  good,  where  the  estate  thereby  bequeatlied  shall  wills  how 
exceed  the  value  of  one  hundred  dollars,  that  is  not  proved  tain  cases. 
by  the  oath  of  three  witnesses,  who  were  present  at  the  male-  [ib.  §3.] 
ing  thereof,  nor  unless  it  be  proved  that  the  testator,  at  tlie 
time*  of  pronouncing  the  same,  did  bid  the  persons  present,      [♦ISQ] 
or  some  of  them,  to  bear  witness  that  such  was  his  will,  or 
to  that  effect,  nor  unless  such  nuncupative  will  were  made  in 
the  time  of  the  last  sickness  of  the  deceased,  and  in  the  house 
of  his  or  her  habitation  or  dwelling,  or  where  he  or  she  had 
been  resident  for  the  space  of  ten  days  or  more,  next  before 
the  making  of  such  will ;  except  where  such  person  was  un- 
expectedly taken  sick,  being  from  home,  and  died  before  he 
or  she  returned  to  the  place  of  his  or  her  habitation. 

Sect.  6.     Be  it  further  enacted^  That  no  letters  testa-  —not  till  after 
mentaiy  or  probate  of  any  nuncupative  will  shall  pass  the  seal  from^eatb^f 
of  any  Court  of  Probate,  till  fourteen  days  after  the  decease  ^^^'o*"'  *^^- 
of  the  testator  be  fully  expired,  nor  shall  any  nuncupative  will  t'^.  §  4.] 
be  at  any  time  approved  and  allowed,  unless  due  notice  shall 
have  been  given  to  all  persons  interested. 

Sect.  7.     Be  it  further  enacted,  That  after  six  months  _nor  after  six 
shall  have  passed,  after  speakine:  any  pretended  testamentary  "«"!*»•'  ^""» 

*  '  r  o         y    r  J    making,unje«», 

words,  no  testimony  shall  be  received  to  prove  the  same  as  &c. 
a  nuncupative  will,  unless  the  said  words  or  the  substance  [lb.  §  6.] 
thereof,  were  reduced  to  writing  within  six  days  after  the 
same  testamentary  words  were  spoken. 

Sect.  8.     Be  it  further  enacted.  That  if  any  person  hath  . 

•^  '  ...       Lejj^acies  to 

attested,  or  shall  attest  the  execution  of  any  will  or  codicil,  witnesses  of 
to  whom  any  beneficial   devise,  legacy,  estate,  interest,  gilt  void,  ana  Icga- 
or  appointment  of,  or  affecting  any  real  or  personal  estate  c^pet**ent 
(other  than  and  except  charges  on  lands,  tenements  or  here-  ^»'"««^- 
ditaments,  for  the  payment  of  any  debt  or  debts)  shall  be  [lb.  §11] 

(e)  For  evidenco  to  establish  a  Qancnpativc  will.  See  Parsons  vs.  Par- 
sens,  2  Gif,  298. 
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Ch.  38. 


Creditors,  in 
certain  cases, 
competent 
witnesses  to 
execution  of 
wills. 

lb.  §  12.] 
[•140] 


Legatees  in 


thereby  given  or  made,  such  devise,  legacy,  estate,  interest, 
gift  or  appointment,  shall  so  far  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will  or  codicil,  or  any 
person  claiming  under  him,  be  utterly  void,  and  such  person 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will 
or  codicil,  such  devise,  legacy,  estate,  interest,  gift  or  ap- 
pointment, notwitlistanding. 

Sect.  9.  Be  it  further  enacted ,  That  in  case  by  any  will 
or  codicil  already  made  or  hereafter  to  be  made,  any  lands, 
tenements  or  hereditaments,  are  or  shall  be  charged  with 
any  debt  or  debts,  and  any  creditor  whose  debt  is  so  charg- 
ed, hath  attested  or  shall  attest  the  execution  of  such  will  or 
codicil*,  every  such  creditor  notwithstanding  such  charge, 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will 
or  codicil. 

Sect.   10.     Be  it  further  enacted^  That  if  any  person 


&c. 

[lb.  §  18.] 


wl^^'^ma^^be  ^^^^  attested  or  shall  attest  the  execution  of  any  will  or  cbdi- 
competent  wit-  ^il,  to  whom  any  legacy  or  bequest  is  or  shall  be  thereby  giv- 
en, and  such  person  before  he  or  she  shall  give  his  or  her  tes- 
timony concerning  the  execution  of  any  such  will  or  codicil, 
shall  have  been  paid,  or  have  accepted  or  released,  or  shall 
refuse  to  accept  such  legacy  or  bequest,  upon  tender  there- 
of, such  person  shall  be  admitted  as  a  witness  to  the  execu- 
tion of  such  will  or  codicil,  notwithstanding  such  legacy  or 
bequest :  Provided  always^  That  the  credit  of  such  witnesses 
as  aforesaid,  shall  be  subject  to  the  consideration  of  the  Court 
or  Jury  before  whom  such  witness  or  witnesses  may  be  ex- 
amined, or  his  or  her  testimony  or  attestation  made  use  of  in 
like  manner,  to  all  intents  and  purposes  as  the  credit  of  other 
witnesses  in  all  other  causes  ought  to  be  considered  of  and 
determined. 
,  ,  Sect.   11.     Be  it  further  enactedy  That  in  case  any  leg- 

ing  before  tes-  atcc  as  aforcsaid,  who  hath  attested  the  execution  of  any  will 
considered  le-  or  codicil  already  made,  or  shall  attest  the  execution  of  any 
g     wi  esses.  ^jj|  ^^  ^odicil  which  shall  hereafter  be  made,  shall  have  died 
[      §  14.]      jj^  ^g  Yl{e  time  of  the  testator  or  before  he  or  she  shall  have 
received  or  released  the  legacy  or  bequest  so  given  him  or 
her  as  aforesaid,  and  before  he  or  she  shall  have  refused  to 
receive  such  legacy  or  bequest,  on  tender  made  thereof,  such 
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legatee  shall  be  deemed  a  legal  witness  to  the  execution  of    Ch.  38. 
such  will  or  codicil  notwithstanding  such  legacy  ol*  bequest.     ^-^"^"^^ 

Sect.   12.     Be  it  further  enactedj    That  no   person  to  No  legatee, 
whom  any  beneficial  estate,  interest,  gift  or  appointment  shall  ^mpeteniwi* 
be  given  or  made,  which  is  hereby  enacted  to  be  null  and  ^^^J^^r^' 
void  as  aforesaid  ;  or  who  shall  have  refused  to  receive  any  ce»ve  any  ben^ 

'    cfit  from  such 

such  legacy  or  bequest,  on  tender  made  as  aforesaid,  and  who  will  hy  legacy 

•I    11  1  1  .1  .  .  ,  or  otherwise. 

shall  nave  been  examined  as  a  witness  concerning  tlie  exe- 
cution of  such  will  or  codicil,  shall,  after  he  or  she  shall  have  t^*  §  *^1 
been  so  examined,  demand  or  receive  any  profit  or  benefit 
of  or  fi-om  any  such  estate,  interest,  gift  or  appointment,  so 
given  or  made  to  him  or  her  in  and  by  any  such  will  or  codi- 
cil*, or,  demand,  receive  or  accept  from  any  person  or  per-  [•141] 
sons  whatsoever  any  such  legacy  or  bequest  or  any  satisfac- 
tion or  compensation  for  the  same  in  any  manner  whatever. 

Sect.   13.     Be  it  further  enacted ^  That  when  any  testa-  Legatee  ha?- 
tor  in  and  by  his  last  will  and  testament,  hath  given  or  shall  ^Icn  "n'^exe- 
give  any  chattels  or  real  estate  (/)  to  any  person  or  persons,  ^ty°?grf*ebt^ 
and  tlie  same  shall  be  taken  in  execution  for  the  payment  of  the  ^  refunded  by 

11  '1         °*^^  deviBceo, 

testator's  debts,  or  shall  be  sold  therefor  as  the  law  provides,  &c. 
in  such  case,  all  the  otlier  legatees,  devisees  and  heirs,  shall  [ib.  §  is.] 
refund  their  average  or  proportional  part  of  such  loss  to  such 
person  or  persons  from  whom  the  bequest  shall  be  so  taken 
away,  and  he  or  they  shall  and  may  maintain  a  suit  or  action 
at  law  to  compel  such  contribution  (g) . 

Sect.  14.     Be  it  further  enacted^  That  when  any  child  Po«thumoua 
shall  happen  to  be  born  after  the  death  of  the  father,  without  vided  for. 
having  any  provision  made   in  his  will,  every  such  posthu-  .^^^  ,  ^  i 
mous  child  shall  have  right  and  interest  in  the  estate  of  his 
or  her  father,  in  Hke  manner  as  if  the  father  had  died  intes- 

(/)  All  the  lands  of  the  testator,  as  well  as  his  chattels,  are  liable  to  be 
taken  in  execation  for  the  payment  of  his  debts,  if  not  satisfied  by  the  execu- 
tor,     ay  man  vs.  Brigden,  4  Mass.  154.  See  notes  to  ^  I  4"  24,  eh.  62. 

{g)  1.  Aa  action  for  such  purpose  may  be  maintained  against  the  other  de- 
visees, separately,  and  without  any  previous  decree  of  apportionment  by  the 
'Jndge  of  Probate.     Brigden  vs.  Cheever,  10  Mass.  460. 

2.  If  any  of  the  devisees  in  such  case  are  insolvent,  the  plaintiff  CAJuiot 
call  on  the  others  to  sustain  any  part  of  the  consequent  loss.     Ib. 
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Ch.  38.    tate,  and  the  same  shall  be  assigned  to  him  or  her  accord- 
^■^^'^^^     ingly  ;  and  in  every  such  case  the  Judge  of  Probate  shall  is- 
sue his  warrant,  as  in  case  of  intestate  estates,  to  assign  to 
liAnmAUvi,  such  posthumous  child,t  a  share  in  his  or  her  father's  estate 

Patch  ^ai.S  ^  " 

Pick.  360.]  equal  to  what  he  would  have  *  inherited,  if  his  or  her  father 
had  died  intestate  ;  and  the  same  shall  be  taken  in  proportion 
from  the  devisees  and  legatees,  who  own  the  estate  by  virtue 
of  such  will. 

ChUdren,  kc.       Sect.  15.     Be  it  further  enacted^  That  any  child  or  child- 

not  named    in  i     .     i        i  >  *  #•    i     •      i       i 

the  will  of  ren,  or  their  legal  representatives,  m  case  of  their  death,  not 
to1iDheHrM?n  having  a  legacy  given  him,  her  or  them  (A),  in  the  will  of 
tocJ^rovW^  their  father  or  mother,  shall  have  a  proportion  of  the  estate  of 
ed,  &c.  tlieir  parents  assigned  unto  him,  her  or  them,  as  though  such 

[lb.  §8.]        parent  had  died  intestate  :  Provided^  such  child,  children  or 
grand  children  have  not  had  an  equal  proportion  of  the  de- 
ceased's estate  bestowed  on  him,  her  or  them,  in  thedeceas. 
ed's  life   time.     And  when  any  child,  grand  child  or  other 
relation,  having  a  devise  of  real  or  personal  estate,  and  such 
devisee  shall  die  (t)  before  the  testator,  leaving  lineal  de- 
scendants, such  descendants  shall  take  the  estate  real  or  per- 
sonal in   the   same   way  and   manner,  such  devisee   would 
[*142]      have*  done,  in  case  he  had  survived  the  testator,  any  law, 
Widow  may    "sagc  or  custom  to  the  contrary  notwithstanding.     Also  the 
waive  provis-  widow  in  all  cases  may  waive  the  provision  made  for  her  in 
b;ind'8  will  &  the  will  of  her  deceased  husband,  and  claim  her  dower  and 

daimlierdow-   ,1  •  i  /  .\   i         •       i  i  , 

er.  have  tlie  same  assigned  (j)  her  m  the  same  manner  as  though 

her  husband  had  died  intestate. 

Sect.   16.     Be  it  further  enacted^  That  all  such  estate, 


{h)  To  exclade  a  child  from  a  distributive  share  in  the  estate  of  the  testa- 
tor, it  is  not  necessary  that  such  child  shoald  have  a  legacy  in  the  will — it  is 
sufficient  if  it  appears  by  the  will  that  the  testator  had  not  forgotten  the  child. 
Terry  8f  aU,  vs.  Foster Sf  al.  1  Mass,  146  ;  Church  w.  Crocker,  3  Mass.  17. 

(t)  Where  a  devisee  dies  before  the  testator,  leaving  no  lineal  descend- 
ants, the  devise  lapses.  Fisher  vs.  Hill,  7  Mass.  87.  See  note  a  8,  on 
p.  186  of  this  volume  ;  also,  Hayden  vs.  Stonghton,  5  Pick,  528. 

{j  )  If  a  widow  waive  the  provision  made  for  her  in  the  will  of  her  hns- 
band,  she  may  have  her  dower  assigned  in  his  real  estate  ;  but  she  can  re- 
ceive no  part  of  his  personal  estate,  if  he  has  disposed  of  it  by  will.  Perkins 
vs.  Little  fy  al.  1  Glf.  148  ;  Currier's  ease,  8  Pick.  876. 
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real  or  personal,  tliat  is  not  devised  or  bequeathed  in  the  last     Ch.  38. 
will  and  testament  of  any  person  hereafter  to  be  proved,  shall      ^-^*v-^-^ 

.,..,,.       1  .^  .  .  Entate  not  de- 

be  distributed  in  the  same  manner  as  if  it  were  an  intestate  vised  to  be 

estate  (A).  fS^*  " 

Sect.   17.     Be  it  further  enacted^  That  when  any  person  ^^^'  §  ^^1 
shall  die  seized  of  any  lands,  tenements  or  hereditaments,  or  J"'^^^J^  ^ 

^       ,   '  .  '  tales    how    to 

any  right  thereto,  or  entitled  to  any  interest  therein,  in  fee  t^escend  and 
simple,  or  for  the  Ufe  of  another,  not  having  lawfully  devised 
llie  same,  the  same  shall  descend  in  equal  shares  to  his  child-  [Mass.  Stat. 
ren,  and  to  the  lawful  issue  of  any  deceased  child  by  right  of  §  i.tJ  * 
representation  ;  and  when  the  intestate  shall  leave  no  issue, 
the  same  shall  descend  to  his  father ;  and  when  there  shall 
be  no  issue  nor  father,  the  same  shall  descend  in  equal  shares 
to  the  intestate's  mother,  if  any,  and  to  his  brothers  and  sis- 
ters, and  the  children  of  any  deceased  brother  or  sister  by 
right  of  representation  ;  and  if  the  intestate  leave  no  issue, 
father,  brother  or  sister,  then  the  same  shall  descend  to  his 
mother,  if  any,  but  if  there  be  no  mother,  then  to  his  next  of 
kin,  in  equal  degree  ;  the  collateral  kindred  claiming  through 
the  nearest  ancestor,  to  be  preferred  to  the  collateral  kindred 
claiming  through  a  common  ancestor  more  remote  ;  and  the  Hahs  iu  re- 
degrees  of  kindred,  in  all  cases  to  be  computed  according  to  J[JJ^j}  ^„j*"* 
the  rules  of  the  civil  law  ;  and  when  there  shall  be  no  kin-  "»»'.'«  "^  c«°>- 
dred  the  same  shall  escheat  to  the  State,  saving  always  to  the  grecs. 
intestate's  husband  his  tenancy  by  the  courtesy  ;  and  to  his 

{k)  1.  In  the  Maas.  Law,  §  10,  from  which  this  provision  is  copied,  afler 
tbe  word  **  estate'*,  was  the  following  provision  : — 

"  Jind  the  executor  or  executors  shall  administer  on  the  same  as 
such.*' 

In  Hays  ic  <<'•  Exec.  vs.  Jackson  8f  ah  6  Mass.  1 52,  the  Coart  said  : 
'*  A  question  has  been  made  whether  the  execator  mast  take  out  administra- 
tion on  such  undevised  estate,  or  whether  he  shall  administer  it  ex  officio 
as  executor.  The  usage  has  been  to  adinmister  it  without  a  letter  of  admin- 
istration :  and  we  are  satisfied  this  usage  is  correct.*' 

t  Tbe  chief  object  of  the  Legislature  in  this  Statute  seems  to  have  been, 
not  to  establish  new  rules  of  descent  and  distribution,  but  to  adopt  and  confirm, 
in  clear  and  explicit  language,  the  legal  construction  which  has  been  given  to 
the  proceeding  Statutes  [22  &  23  Car.  2,  c.  10  ;  Prov.  st.  4  Wil.  &  Mar.  c. 
2  ;  ib.  9  Ann,  c.  2  ;  Mass.  st.  March  9,  1784 ;]  and  which  had  been  consid- 
ered the  law  of  the  country  for  more  than  a  century.  Sheffield  vs.  Lovering, 
12  Mass.  493.     Runey  tf  al.  vs.  Edmands,  16  Mass.  293. 
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Ch.  38.     widow,  her  dower  at  the  common  law,  unless  she  be  lawfully 
^^"^^"^^      barred  of  the  same  :    Provided  however j  That  when  any  child 
children  dy-    shall  die  Under  age,  not  having  been  married,  his  share  of  the 
^gun  erage,  jjjijg,.jj3Qpg  ^j^gj  came  from  his  father  or  mother,  shall  de- 
scend in  equal  shares  to  his  father's  or  (I)   mother's  other 
children  then  living  respectively,  and  to  the  issue  of  such  oth- 
er children  as  are  then  dead,  if  any,  by  right  of  representa- 
[•143]       tion  :  And  provided*^  further ^  That  when  the  issue  or  next  of 
kin  to  the  intestate,  who  may  be  entitled  to  his  estate  by  vir- 
tue of  this  act,  are  all  in  the  same  degree  of  kindred  to  him, 
they  shall  share  the  same  estate  equally,  otherwise  they  shall 
take  according  to  the  right  of  representation. 
Tenancy   by         Sect.   18.     Be  it  further  enacted ^  That  when  a  man  and 
y*    jjjg  ^j|g  gj^gjj  |jg  seized  of  lands,  tenements  or  hereditaments, 
(Ma£8.  Stat,    in  her  right  in  fee,  and  issue  shall  be  bom  alive  of  the  body 
§  4  it  6.]      *  of  such  wife,  that  may  inherit  the  same,  and  such  wife  shall 
die,  the  husband  shall  have  and  hold  such  estate  during  his 
Dower  of  wid-  "^i^^ral  life,  as  tenant  by  the  courtesy.     And  the  widow  of 
ows.  jjje  deceased  shall  in  all  cases,  be  entitled  to  her  dower  in 

the  real  estate  (where  she  shall  not  have  been  otherwise  en- 
dowed before  (m)  marriage)  and  to  a  recovery  of  the  same  in 
manner  as  the  law  directs. 
Personal  es-  Sect.  19.     Be  it  furthcr  enacted^  That  when  any  person 

tributed,  after  shall  die  possesscd  of  any  personal  estate,  or  of  any  right  or 
deJtof  "&€.**  interest  therein  not  lawfully  disposed  of  by  last  will,  the  same, 
after  allowing,  to  the  widow,  if  any,  her  wearing  apparel,  ac- 
Mar?i2,i«)6,  cording  to  the  degree  and  estate  of  her  husband,  and  such 
^    '^  further  necessaries  as  the  Judge  of  Probate  shall  order,  re- 

gard being  had  to  the  state  of  the  family  under  her  care,  shall 
first  be  applied  to  the  payment  of  the  intestate's  debts  with 
the  charges  of  liis  funeral,  and  of  settling  his  estate ;  and  the 

(/)  This  means,  the  other  children  of  the  father  or  mother  from  whom  the 
share  was  derived.     Sheffield  vs.  Lovering,  12  Mass.  493. 

2.  Where  A.  dies  seized  in  fee  of  land,  leaving  an  only  child,  B.  and  a 
widow,  who  is  the  mother  of  the  child,  and  also  of  other  children  by  a  for- 
mer husband  ;  and  the  child  B.  dies  under  age,  and  not  having  been  marri- 
ed ;  the  land  descends  in  equal  shares  to  the  surviving  mother,  and  to  the 
other  children  by  a  former  husband,  they  being  brothers  and  sisters,  of  the 
half  blood,  to  B.     lb.  ;  tf  Runey  vs.  Edmonds^  16  Mfist.  298. 

(m)  Hastings  vs.  Dickinson  4r  ux.  7  Mass.  158. 
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residue,  if  any,  shall  be  distributed  among  the  same  persons  Ch.  39. 
in  the  same  proportion  to  whom  the  real  estate  shall  by  law  ^-^"^^-^-^ 
descend  :  Provided  however.  That  the  husband  of  the  intes-  J'"!**^.  '*?.*° 

husband  of  in- 

tate  shall  be  entitled  in  all  cases,  to  the  whole  of  the  said  res-  testate. 

idue  ;  and  further  that  if  the  intestate  shall  leave  a  widow  and 

issue,  the  widow  shall  be  entitled  to  one  third  part  of  the  said 

residue  ;  or  if  there  be  no  issue,  to  one  half  part  thereof ;  or 

if  there  be  no  kindred  to  the  said  intestate,  then  she  shall  be 

entitled  to  the  whole  of  said  residue  :    Jlnd  provided  further^  When  no  kin- 

That  when  there  shall  be  no  husband,  widow  nor  kindred  to  ^hLt  to  Stote, 

the  intestate,  the  whole  of  the  said  residue  shall  escheat  and 

enure  to  the  State.     [Approved  March  20,  1821.] 


Chapter  39.*  [•144] 

AS  ACT  respecting  Mortgages,  and  the  Rights  in  equity  of  Redemption. 

Sect.   1.     Jl5E  it  enacted  by  the   Senate  and  House  of 
Representatives]  in  Legislature  assembled^  That  where  any  demption  for 
mortgagee  or  vendee,  claiming  any  lands  or  tenements  grant-  entryof  mort- 
ed  upon  condition  by  force  of  any  deed  of  mortgage  or  bar-  f^^^' 
gain  and  sale  with  defeasance,  or  any  person  claiming  and  [Mass.  Stat., 
holding  under  them,  have  lawfully  entered  and  obtained,  or  §  i j  '        * 
shall  lawfully  enter  and  obtain,  the  actual  possession  of  such 
lands  or  tenements,  for  the  condition  broken,  the  mortgagor 
or  vendor,  or  other  person  lawfully  claiming  under  them  (a), 

(a)  1.  If  two  distinct  closes  are  included  in  the  same  mortgage,  and  the 
mortgagor  convey  the  closes  in  fee  to  different  persons,  by  whom  they  are 
held  in  severalty,  the  mortgagee  to  foreclose,  most  have  two  several  writs 
of  entry.     Taylor  fy  al,  vs  Porter,  7  Mass.  857. 

2.  Bot  in  soch  case  the  mortgagee  shall  have  judgment  on  each  writ,  nn- 
lesir  the  mortgage  money  be  paid  ;  and  if  either  grantee  pay  the  money,  the 
mortgage  b  discharged  as  to  the  other,  bat  the  other  grantee  will  be  hold- 
en  to  a  reasonable  contiibation.     lb, 

8.  Lands  mortgaged  cannot  bo  levied  apon  for  the  debt  of  the  mortgagee, 
nnlesB  he  shall  first  have  entered  apon  the  same.  Blanchard  vs,  Colburn 
tf  ux,  16  Mass.  845. 
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Ch.  39.  shall  have  a  right  to  redeem  (6)  the  same,  at  any  time  within 
three  years  next  after  such  possession  obtained,  and  not  af- 
terwards ;  and  upon  payment  or  tendering  (c)  of  payment  of 
the  original  debt  and  damages,  with  lawful  interest  and  costs, 
or  performing  or  tendering  perforitaance  of  such  other  condi- 
dition,  as  the  case  may  require,  or  such  part  thereof  as  was 
remaining  unpaid  or  unperformed  at  tlie  time  of  such  entry, 
together  with  such  further  reasonable  sums  as  may  have 
been  disbursed  and  expended  in  necessary  repairs  of  fences 
and  buildings,  and  for  the  advancing  and  bettering  such  es- 
tate, over  and  above  what  the  rents  and  profits  thereof,  upon 

(&)  1.  Id  cose  of  the  death  of  the  mortgagor,  h'u  heir  or  anigoee  alone  can 
maintain  a  suit  for  redemption.     Smith  V8.  Manning,  9  Moms*  423. 

2.  Nor  can  the  heir  come  in  and  prosecute  such  suit  if  the  mortgagee  die 
pending  the  sait.     lb. 

S.  Bat  the  heirs  may  renew  the  suit  by  bill  of  revivor.    Putnam  fy  al 
V8.  Putnam f  4  Pick,  139. 

4.  The  right  in  equity  of  redeeming  real  estate  mortgaged,  is  snch  an  in- 
terest in  land  as  cannot,  by  oar  statute  of  frauds,  be  passed  by  parol.  Scott 
vs.  MeFarlandy  13  Mass.  310. 

5.  In  computing  the  three  years,  the  day  of  entry  must  be  ezcloded. 
Wing  vs.  Davis  fy  al.  7  Glf.  33.    JVindsor  vs.  China,  4  Olf.  298. 

6.  If  the  mortgagee  assign,  the  action  to  foreclose  mast  be  in  the  name  of 
the  assignee.     Gould  vs.  Newman,  6  Mass.  239. 

7.  A  mortgage  in  fee  may  be  assigned,  even  withoat  an  actual  entry  by 
the  mortgagee.     8  Mass.  supplement,  566. 

8.  No  interest  passes  by  a  mere  delivery  of  a  mortgage  deed,  withoat  an 
assignment  in  writing,  and  by  deed.  Warden  vs.  Adams,  15  Mass.  233  ; 
Parsons  vs  Welles,  ^  al  17  Mass.  419. 

9.  Nor  will  the  assignment  of  a  note  secured  by  mortgage  operate  as  on 
assignment  of  the  mortgage,     lb.  ^  8  Mass.  657.    See  4  Pick.  181. 

(c)  1.  Where  a  mortgage  has  been  assigned,  and  the  Assignee  has  entered, 
the  tender  for  redemption  must  be  made  to  him.  JVing  vs.  Davis  4r  al.  7 
Glf.  33. 

2.  A  tender  of  money  in  a  bag,  made  at  the  window  of  a  house,  the  cred- 
itor being  there,  and  not  admitting  the  debtor  within  the  bouse,  is  suffi- 
cient.    Jb. 

3.  But  such  tender,  made  after  day  light  is  gone,  is  too  late.     ib. 

4.  A  tender  of  payment  by  the  mortgagor  was  holden  to  have  been  right- 
ly made  to  the  administrator  of  the  mortgagee.  Scott  if  als.  vs.  McFar- 
land,  13  Mass.  809. 
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a  just  computation,  shall   amount   to,  to  such  mortgagee,     Ch.  39. 
vendee  or  person  lawfully  claiming  and  holding  under  them,      ^-^^x-w^ 
and  in  possession  as  aforesaid,  within  the  time  aforesaid ; 
such  mortgagee,  vendee,  or  other  person  claiming,  and  in 
possession  as  aforesttd^  to  whom  such  tender  has  been,  or 
shall  be  made,  shall  be  obliged  to  accept  such  payment,  or 
other  performance  of  the  condition,  and  thereupon  to  restore 
and  deliver  possession  of  such  estate,  and  seal,  execute,  ac- 
knowledge and  deliver  a  good  and  sufficient  deed  in  the  law 
of  release  and  quitclaim,  and  all  his  right  therein,  to  tlie  per- 
son making  such  tender,  having  lawful  right  to  redeem  the 
same,  or  cause  satisfaction   and  payment  to  be  entered  in 
the  margin  of  the  record  of  such  mortgage  in  the  Register's 
office,  and  shall  sign  the  same,  which  shall  forever  after  dis- 
charge and  release  such  mortgage,  and  perpdCiiaHy  bar  all 
actions  to  be  brought  thereupon  in  any   Court  of  Record. 
And   if,  on   payment  or   tendering  of  payment,  performing 
or*  tendering  of  performance  as  aforesaid,  such  mortgagee,      [♦145] 
vendee,  or  person  lawfully  claiming  or  holding  under  them,  eqi^^inca«o 
and  in  possession  as  aforesaid,  doth  or  shall  refuse  or  neg-  mortgagee  re- 

^     ^  ^  '  ...  "*®® '°  restore 

lect  to  deliver  possession,  and  release  his  right  in  such  es-  possesaion. 
tate  as  aforesaid  ;  such  mortgagor,  vendor  or  other  person  . 
lawfully  claiming  as  aforesaid,  may  have  his  bill  in  equity  (J) 
originally  triable  in  the  Supreme  Judicial  Court,  or  Circuit 
Court  of  Common    Pleas  in  the  county  where  the  estate 
lies,  and  shall  insert  the   same  in  a  writ  of  attachment  or 
original  summons,  returnable    to  the   Court   whose   seal  it 
shall  bear,  and  shall  cause  such  writ  to  be  served  on  the  ad- 
verse party,  as  other  writs  of  attachment  or  original  sum- 
mons are  by  law  to  be  served  :  Provided  however^  That  the  Proviio  as  to 
entry  above  described,  shall  be,  by  process    of  law,  or  by  ^S^»^^tJ?" 
the  consent  in  writing  of  the  mortgagor  or  those  claiming 
under  him,  or  by  the  mortgagee's  taking  peaceable  and  open 

(d)  1.  A  bill  in  equity,  in  such  case,  is  the  only  remedy  for  the  mortgagor. 
Parsont  vi.  Welles  8f  ah.  17  Mass,  419. 

2.  Gibson  vs.  Crehore,  5  Pick.  146. 

3.  Saundera  &  al.  vs.  Frost,  5  Pick.  269. 
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£x>rtgaged,  in  presence  of  two 


^^er  enactedj  That  the  Justices  of 

>  IPS  hereby  empowered  and  authorized 

.,^,  s^cry  such  cause,  as  shall  be  brought  be- 

..i^.^d  ;  and  on  consideration  of  the  several 

^.^i::ons  made  by  either  party  (or  by  the  party 

..    Ally  in  case  the  other  party  upon  being  duly 

,v^  -x>i  appear  but  makes  default)  to  decree  and  enter 

.^.i*v\ti  therein,  agreeably  to  equity  and  good  conscience, 

^  iw^rd  execution  (/)  accordingly  ;  and  in  case  of  the 

.Nothing  short  of  actual  notice  to  the  mortgagor  will  rapply  the  want 

•  coDtinoed  possession.    The  object  intended  bj  the  statute  is,  that  the 

vcrtgagor  maj  know  when  the  three  years  commence,  beyond  which  his 

:^ht  to  redeem  will  cease.     Tlkayer  if  al.  vs.  Smith,  17  Mass,  4Sl  ;  See 

Bttd  vs.  Davis  tc  al,  4  Pick,  216  ;  Skinner  ff  al,  vs  Brewer,  ib,  468. 

2.  In  order  to  obtain  jodgment  for  possession,  before  condition  broken, 
the  mortgagee  in  his  writ,  may  connt  generally  on  his  own  seizin  and  the  dis- 
seizin of  the  defendant ;  and  if  he  obtain  judgment  before  condition  broken, 
it  will  be  at  common  law,  and  not  upon  the  statute.  Er shine  vs.  TawnS" 
end,  2  Mass,  498. 

3.  But  after  condition  broken,  the  mortgagee  most  sae  a  special  writ  of 
entry.     Ib, 

4.  Yet,  see  Green  ts.  Kemp,  IS  Mass.  616  ;  Partridge  and  ux.  vs.  Gor- 
don, 16  Mass.  486  \  Darling  vs.  Chapman,  14  Mass.  101 ;  Somes  vs.  Skin- 
ner, 16  Moss.  348. 

(/)  1.  A  mortgagee,  after  a  recovery  on  a  bill  in  equity  by  the  mortgagor 
to  redeem,  and  before  possession  taken  under  the  judgment,  may  lawfully 
take  down  and  carry  away  any  buildings  erected  by  him  on  the  land  mort- 
gaged, the  materials  of  which  were  his  own,  and  not  so  connected  with  the 
soil,  as  that  they  cannot  be  removed  without  prejudice  to  it.  Taylor  va. 
Townsend,  8  Mass.  411. 

2.  A  mortgagor  cannot  maintain  a  bill  in  equity  to  redeem,  without  aver- 
ring and  proving  a  tender  of  the  sura  actually  due,  which  he  must  ascertain 
at  his  peril ;  unless  in  fact  it  should  appear  that  the  rents  and  profits  amounted 
to  the  sum  due  the  mortgagee.     Tirell  vs.  Merrill,  17  Mass,  117. 

8.  If  a  balance  be  proved  due  to  the  mortgagor  from  the  mortgagee,  the 
former  cannot  have  judgment  and  execution  for  such  balance,  upon  bi^  bill 
in  eqtity,  but  is  put  to  his  action  at  law.  Taylor  vs.  Weld  tf  al.  6  Mass, 
264.     See  onward,  §  5. 

4.  After  a  mortgagee  has  entered  for  condition  broken,  the  mortgagor 
may,  upon  payment  or  tender  of  payment  of  the  sum  due  by  the  mortgage, 
maintain  a  bill  in  equity  to  recover  possoasion,  although  he  be  already  in  the 
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non-appearance  of  the  party  complained  of,  or  of  his  refusal  to    Ch.  39. 
accept  such  sum  as  the  Court  shall  adjudge  to  be  due,  or  to     <^^>^^ 
accept  such  other  act  or  thing  as  the  Court  shall  adjudge  a 
reasonable    and    equitable  performance  of  the  condition  of 
the  deed,  and  thereupon  to  restore  possession  and  execute 
a  release  as  aforesaid,  such  sum  being  left  in  the  custody  of 
tlie  Court  on  behalf  and  for  the  use  of  such  party,  or  such 
other  act  or  thmg  as  the  Court  shall  order  and  direct,  being 
done  by  the  complainant,  judgment  shall  be  entered  up  for 
the  complainant  to  recover  possession  of  such  estate,  and  ex- 
ecution shall  issue  accordingly  ;    and  the  Court  may,  at  their 
discretion,  award  costs  to  either  party,  as  equity  may  require  :  Provijofor  ap- 
Providedj  That  nothing  herein  contained  shall  be  constru-  c.  of  c.  Fleam. 
ed*  to  prevent  an  appeal  from  the  judgment  of  any  Circuit      1*146] 
Court  of  Common  Pleas,  rendered  upon  any  process  given 
by  force  of  this  act. 

Sect.  3.     Be  it  further  enacted^  That  in  all  real  actions,  judgment  on 
on  mortgage,  or  bargain  and  sale  with  defeasance,  the  judg-  wJ^diUom? 
ment  shall  be  conditional  (g) ,  that  if  the  mortgagor  or  ven- 
dor, his  heirs,  executors  or  administrators,  shall  pay  unto  the  jJJ^4  rK5,^ 
mortgagee  or  vendee,  his  executors  or  administrators,  such 
sum  as  the  Court  shall  adjudge  due,  within  two  months  from 
the  time  of  entering  up  judgment,  with  interest,  then  no  writ 

actual  ponewion  ;  for  in  legal  contemplation  his  possession  is  that  of  the 
mortgagee.    Hicka  vs.  Bingham,  11  Mass.  300. 

6.  It  is  said,  that  when  a  bill  in  equity  is  instituted  against  a  mortgagee, 
to  redeem  the  mortgage,  if  the  plaintiflf  be  unable  to  prove  the  payment  of 
the  money  receifed  by  the  mortgagee,  he  may  require  the  mortgagee  to  an- 
swer mider  oath  to  the  fact     Parsons  vs.  WelUs  4r  al.  17  Mass.  427. 

6.  If  one  of  three  joint  mortgagees  in  a  subsequent  mortgage,  elects  not 
to  pay  his  proportion  for  redeeming  a  prior  mortgage,  and  the  other  two  ro- 
deem  it,  they  will  have  a  prior  lien  on  the  estate  for  the  amount  so  advanced. 
Saunders  tf  al.  vs.  Frost,  5  Pick.  259. 

(g)  1.  Of  the  eases  in  which  conditional  judgment  is  to  be  entered.     Part" 
ridge  ^  ux.  vs.  Gordon,  15  Mass.  487. 

2.  Whore  a  mortgage  is  given  as  collateral  security  for  payment  of  a 
bond,  conditional  judgment  will  be  rendered  for  the  amount  of  principal  and 
interest  due,  although  it  exceed  the  penalty  of  the  bond.  Cutis  vs.  Tilden 
^  al.  2  Mass.  118. 
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Ch.  39.    of  possession  shall  issue,  otherwise  the  plaintiff  shall  be  enti- 

^■^'^^^^^     tied  to  his  writ  of  possession  in  due  form  of  Jaw. 

In  suits  for  re-       Sect.  4.     Be  it  further  enacted^  That  when  it  shall  ap- 

dcmpiion^  M-  pgjjp  ^Q  ^Q  Court,  in  any  suit,  which  is,  or  may  be  pending 

estate  may  be  for  the  redemption  of  lands  or  tenements,  granted  and  held 

made   parties^  /•  r  i       i      r  i_ 

if  necessary,  upon  Condition,  by  force  of  any  deed  of  mortgage,  or  bar- 
gain  and  sale  with  defeasance,  that  by  reason  of  any  assign- 
Feb.  18,1819,  ment(/i)  or  conveyance  thereof,  before  the  commencement  of 
such  suit,  or  for  any  other  cause,  it  is  necessary  to  the  at- 
tainment of  justice,  that  some  other  person  claiming  or  hold- 
ing by  force  of  such  conveyance,  should  be  made  party  to 
the  suit  with  tlie  original  defendant,  the  Court  may,  on  mo- 
tion, and  upon  such  terms,  with  regard  to  costs,  as  they  shall 
deem  reasonable,  order  such  person  to  be  made  a  party  to  the 
suit,  by  serving  him  with  an  attested  copy  of  the  original  bill 
in  equity,  and  tlie  motion  and  order  thereon,  in  such  man- 
ner as  the  Court  may  direct.  And  upon  the  appeardbce  or 
theyappw.'  default  of  the  person  so  summoned,  the  suit  shall  proceed  in 
tlie  same  manner  as  if  he  had  been  originally  made  a  defend- 
ant. 

Sect.  5.     Be  it  further  enacted,  That  when  a  decree 
tcr  decree  and  sliall  be  made  for  the  redemption  of  any  lands  or  tenements 
t^rjoiiSy  or  granted  and  held  as  aforesaid,  the  Court  shall  have  power  to 
severally.         enter  a  decree  or  judgment,  and  to  award  execution  against 
[lb.  §  2.]         any  defendant  or  defendants,  jointly  or  severally,  as  the  case 
may  require,  for  such  amount  in   damages,  as  shall,  in  equity 
and  good  conscience,  be  found  due  from  him  or  tliem  res- 
pectively, for  the  rents  and  profits  received,  over  and  above 
the  sums  reasonably  expended  in  repairing  and  bettering  the 
estate  to  be  redeemed. 
[»14T]  Sect.  6*.     Be  it  further  enacted,  That  when  any  sum 

Court  may  de-  of  money  shall  have  been  brought  into  Coiurt,  in  any  suit  for 

duct  from  mo-     i  ,  .  /.  ,       , 

ney  brought  in  the  redemption  of  lands  or  tenements,  granted  and  held  as 
aforesaid,  the  Court  shall  have  power  to  deduct  therefrom 

{h)  Generally,  when  a  mortgagee  makes  nn  assignment  npon  the  back 
of  the  mortgage  deed,  or  by  a  deed  of  separate  instmrnent  referring  to  it,  the 
assignee  is  pat  in  the  place  of  the  mortgagee,  to  all  intents  and  purposes;  an- 
less  a  different  intention  is  apparent  from  their  contnict.  Hills  vs.  JEllioi, 
12  Mass.  31. 
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such  sum  as  the  party  for  whose  use  it  was  brought  in,  may     Ch.  39. 
be  justly  chargeable  with,   by  reason  of  rents  and  profits     yv-^^ 
which  he  has  received  (i) ,  or  costs   awarded  against  him  in  mortgagee  for 
the  same  suit ;  and  the  amount  so  deducted,  shall  be  restored  J^tore  Tt*"© 
to  the  party  who  brought  in  the  same.     And  if  any  person  to  ^e  "mortgagor. 
whom  money  is  tendered,  in  order  to  redeem  lands  or  tene-  t^^-  §  ^-1 
ments  granted  and  held  as  aforesaid,  shall  receive  of  the 
person  tendering  the  same,  a  larger  sum  than  he  is  justly  en- 
titled to  retain,  he  shall  be  held  to  account  for  the  excess,  in 
manner  aforesaid. 

Sect.  7.     Be   it  further  enacted.    That  whenever  any  state  Trea«i- 
mortgagor,  who  shall  have  mortgaged  any  real  estate  to  the  ^L-^^amort^ 
State,  his  executors,  administrators,  heirs  or  assigns,  shall  |^^/°  ^® 
pay  into  the  treasury  the  full  sum  due  on  such  mortgage,  the 
Treasurer  may,  and  it  shall  be  his  duty,  to  sign  and  seal  a  Mar!^5, 1805, 
discharge  of  such  mortgage,  and  a  release  and  quitclaim  to  §  ^-1 
the  estate  therein  mentioned  to  be  granted  ;  and  to  acknowl- 
edge the  same  before  a  Justice  of  the  Peace  ;  which  deed 
being  recorded  in    the   Registry  of  Deeds  for  the  county 
where  such  estate  is  situate,  shall  effectually  discharge  such 
mortgage  to  all  intents  and  purposes  :    Provided   however j 
That  notliing  in  this  act  shall  be  construed  to  authorize  any 
mortgagor,  his  heirs,  executors,  administrators  or  assigns,  to 
redeem  any  mortgaged  premises,  after  the  expiration  of  three  tionjlfter  end 
years  from  the  entry  of  the  State  by  the  Treasurer,  or  his  ent^^y"tre^ 
substitute,  or  any  other  person   thereto  authorized  by  law  "*"«'^* 
upon  the  mortgaged  premises,  for  tlie  breach  of  the  condi- 
tion of  the  mortgage. 

Sect.    8.    Be  it  further  enacted,    That  whenever  there  incaseofdis- 
shall  be  a  disagreement  between  the  Treasurer  for  the  time  agreement  be- 

*-*  ^  tween    treasu- 

being,  and  the  person  applying  to  redeem  any  real  estate  «<•  and  ™ort- 
inorigaged  to  the  State,  as  to  the  sum  equitably  due  on  such  liebiUlaequi- 
niortgage,  the  person  so  applying  and  having  a  right  to  re-   ^' 
deem  such  estate,  may  file  a  bill  in  equity  for  the  redemp-  ^^^'  ^  ^'^ 
tion  thereof,  in  the  Supreme  Judicial  Court  in  tlie  county  of 
Cumberland,  and  the  same    Court  shall  cause  an  attested 


(i)  1.  A  mortgagee  in  possession  is  not  chargeable  witli  lost  rent,  unless  it 
is  lost  through  hii  negligence.     Saurtders  fy  aL  vs.  Frost,  6  Pick,  259. 

2.  Gibaon  vs.  Crehore,  5  Pick.  146. 
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Ch.  39.    copy*  of  such  petition,  with  t  summons  thereon,  to  appear  at 

^^^^>^^     the  next  term  of  said  Court  in  said  county,  to  be  served 

fourteen   days   before   the   commencement  thereof,  on  the 

Treasurer,  who  is  hereby  authorized  in  behalf  of  the  State, 

to  appear  in  said  Court  and  answer  to  such  petition  ;  and 

Proceediogi     (j^q  gjjd  Court  within  said  county  shall  proceed  to  hear  the 

thcreoD.  , 

parties,  and  shall  determine  and  adjudge  what  sum  is  justly 
due  on  said  mortgage  to  the  State  ;  and  the  Treasurer  shall 
be  empowered,  and  it  shall  be  his  duty  to  accept  the  sum 
adjudged  by  said   Court,  to  be  due  on  said  mortgage,  and 
upon  receiving  the  same  to  discharge  and  release  such  mort- 
gage in  the  manner  prescribed  in  the  third  section  of  this 
Proviso  ai  to  ^^t :  Provided  always^  that  all  the  costs  and  charges  of  dis- 
co^^nd        charging  such  mortgage,  and  of  the  process  for  ascertaining 
the  sum  due  on  the  same,  shall  be  borne  by  the  person  or 
persons,  applying  to  redeem  the  estate  mortgaged,  and  not 
by  the  State  or  the  Treasurer. 
Incaseofmort-      Sect.  9.     Be  it  further  enacted  J  That  whenever  any  per- 
mee's  death  gQ^  or  pcrsons,  to  whom  any  lands,  tenements  or  heredita- 

before  pones-  r  ^  j  i 

0ion,  hu   ex-  ments  may  be  mortgaged  for  the  payment  of  debts,  or  the 

ecutor  or  ad-  r  n  i  •  . 

ministrator      pcnormance  01  any  collateral  promise  or  engagement  what- 

may  dispoae  of  inj  i/*  r**i 

the    property  socver,  shall  decease  before  recovery  of  seizm  and  posses- 
M^rsonalea.  gjQjj  ^j-  ^^  lands,  tenements  or  hereditaments  mortgaged, 

that  then  the  debts  due,  on  said  deed  or  mortgage,  and  the 
Fe^i,  1789,  lands,  tenements  or  hereditaments,  mortgaged  by  the  same, 
§  1,  and  2.]     gj^gU  \^q  assets  in  the  hands  of  executors  or  administrators, 
as  personal  estate,  and  the  executors  or  administrators  shall 
have  the  same  control  and  power  of  disposal  of  all  the  es- 
tate which  the  said  deceased  had,  in  the  lands,  tenements 
and  hereditaments  mortgaged,  as  if  they  had  been  a  pledge 
and  may  bring  q(  personal   estate  ;    and  executors  or   administrators  may 

action    for  *  _  '  ^  •  r 

mortgaged  es-  bring  actions  for  recovery  of  seizin  and  possession  of  the 

lands,  tenements  and  hereditaments  mortgaged,  as  aforesaid  ; 

in  which  actions,  it  shall  be  sufficient  to  declare  on  the  seizin 

and  possession  of  the  testator  or  intestate.     And  whenever 

of  which  when  exccutors  or  administrators  shall  recover  seizin  or  posses- 
recovered  .        r  1  J        i* 
they  shall  be  sion  of  lands,  tenements  or  hereditaments  mortgageq^as  afore- 

Bcized    to  use       «ii  i**  iiit.*jj 

of  heirs,  &c.     said,  the  executors  or  administrators,  shall  be  seized  ana 
possessed  of  the  estate  so  recovered  to  the  sole  use  and  be- 
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[♦149] 


hoof*  of  the  widow  and  heim  of  the  intestate,  or  such  devi-    Ch.  39. 
sees  of  the  testator  to  whom  said  estate  may  be  devised. 

Sect.  10.     Be  it  further  enacted^  That  after  executors  ^ 

...  ,     ,1  .   .  ,  .  r  ExecutoM  and 

or  administrators  snail  recover  seizm  and  possession  of  any  administrators 
lands,  taiementsor  hereditaments,  mortgaged  as  aforesaid,  if  crwi"^!^©? 
any  mortgagor,  his  heirs,  executors,  administrators  or  assigns,  ^te*^^*^  **I 
shall  within  the  time  limited  for  redeeminff  the  estate  mort-  *^'^®  redemp- 

"^  tion  money  & 

gaged,  redeem  the  mortgaged  premises,  the  executors  or  ad-  discharge 
ministrators  shall  be  entitled  to  receive  the  said  redemption 
moneyi  and  are  hereby  authorized,  empowered  and  directed  1   *  ^  "1 
to  discliarge  the  said  mortgaged  premises  by  release,  quit- 
claim or  other  legal  conveyance. 

Sect.   11.     Be  it  further  enacted ^  That  in  case  the  pur-  ^^^^  ^^  ^ 
chaser  of  any  rieht  in  equity  to  redeem  mortgaged  real  estate  <l««™»n?  ^^ 

^  .  estate  from  the 

taken  and  sold  on  execution  and  redeemed  from  such  sale  by  purchaser  of  a 
the  execution  debtor  or  debtors,  within  one  year  next  after  taken  on  exe- 
the  time  of  executing,  by  the  officer  to  the  purchaser  afore- 
said, the  deed  thereof  by  the  payment,  by  the  debtor  (j)   or  [Mass.  Stat. 
debtors  of  such  sum,  as  may  by  such  sale,  have  been  satisfi-  §  i.] 
ed  on  such  execution^,  with  the  interest  thereof,  deducting  [|See  act  pass- 
the  rents  and  profits  the  purchaser  or  any  under  him  may  isss.]  ' 

have  received  over  and  above  repairs  made  by  the  purcha- 
ser or  any  under  him,  shall  have  satisfied  and  paid  the  mort- 
gagee, his  heirs  or  assigns,  the  sum  due  on  said  mortgage, 
the  mortgagor  shall  have  the  right  to  redeem  such  mortgaged 
estate  of  such  purchaser,  or  any  under  him,  at  the  time  and 
in  the  way  and  manner  he  might  have  redeemed  the  same  of 
the  mortgagee,  had  no  such  sale  been  made,  and  at  such  time 
only.     [Approved  February  5,  1821.] 

(J)  1.  The  mortgagor's  whole  interest  is  gone,  if  he  does  not  within  the 
year  after  sale  of  the  equity,  redeem  the  equity  sold.  He  has  no  right  aAer- 
wards  to  redeem  the  land  mortgaged,  although  the  purchaser  of  the  equity 
should  not  redeem.     Jngeraoll  vs.  Savoyer^  2  Pick,  276. 

2.  Reed  ts.  Bigelow,  5  Pick.  281. 

8.  A  tender  to  redeem  a  right  in  equity  sold  on  execution,  must  be  un- 
conditional, and  unaccompanied  by  a  requirement  of  a  release.  Loring  v$, 
Cocke,  3  Pick,  48. 
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Ch.  40.  Chapter  40. 


aligned  with-      Sect.   1.     Jt>E  i7  euacUd  by  the  Senate  and  House  of 


a3ter"*demaiid  Representatives ^  in  Legislature  assembled ^  That  when  llie  heir 
iry*!?!^'**"^  or  tenant  (a)  of  the  freehold,  shall  not  within  one  month  next 

may  sue.  v    /  ' 

[MsM.  Scat,    after  demand  (6) ,  assign  and  set  out  to  the  widow  of  the  de- 

§  1^]    *       '  ceased  her  dower  (c)  in  all  lands,  tenements  or  hereditaments 

[•150]      whereof  by*  law  she  is  or  may  be  dowable  (d) ,  according  to 

(a)  1.  When  the  demand  is  against  the  defendant  as  being  in  posMtsion  of 
the  land,  it  is  a  good  plea  in  bar  that  he  is  not  the  tenant  in  posseaaioD. 
Merrill  v$.  Russell,  1  Mass*  469. 

2.  See  Paricer  vs.  Murphy,  12  Mass.  485;  Otis  vs.  Warren,  16  Mass.  53. 

{h)  The  demand,  and  assignment  may  be  by  parol.  And  authority  to  de- 
mand dower,  implies  power  to  assent  to,  or  receive  the  assignment  of  it. 
Baker  ot.  Baker,  4  Gif.  67  ;  Jones  tf  ux.  vs.  Brewer,  1  Pick,  314. 

(c)  1.  Dower  is  a  term  well  known  to  the  law,  and  has  reference  only  to 
real  estate.     Braekett  Ex,  vs,  Leighton,  7  G{f.  385. 

2.  The  right  of  a  widow  to  have  dower  assigned  in  the  lands  of  her  has- 
band,  cannot  be  taken  in  execution  for  her  debt  JVbson  vs-  Allen,  5  Glf. 
479. 

(</)  1.  The  wife  of  a  mortgagor  is  dowable  of  the  equity  of  redemption, 
against  all  persons  bat  the  mortgagee  ;  against  him,  her  remedy  is  by  bill  in 
equity.     Smith  vs.  Eustis,  7  Glf.  41  ;  Carll  vs.  Butman,  ib.  108. 

2.  A  widow  is  not  dowable  of  an  equity  of  redemption  purchased  by  the 
husband  daring  coverture,  unless  he  have  obtained  a  discharge  of  the  mort- 
gage.    Bird  vs.  Gardner ,  10  Mass.  364. 

3.  Nor  of  lands  mortgaged  by  the  husband  before  marriage,  and  which 
have  not  been  redeemed.  Scott  vs.  Hancock  ijr  al.  IS  Mass.  162  ;  Bol- 
ton vs.  Ballard,  ib.  227. 

4.  A  widow  is  not  dowable  of  land  in  a  wild  and  uncultivated  state. 
Conner  vs.  Shephard,  15  Mass.  164. 

5.  Nor  in  lands  aliened  by  her  husband  while  in  such  condition,  and  sub- 
sequently cultivated.     Webb  vs.  Townsend,  I  Pick.  21. 

6.  An  actual  corporeal  seizin,  or  a  right  to  such  seizin,  in  the  husband 
during  the  coverture,  is  indispensable  to  entitle  his  widow  to  dower.  A 
legal  seizin  of  a  vested  remainder,  is  not  sufficient  for  that  purpose.  Eld- 
ridge  4*  al.  vs.  Forrestal  fy  ux.  7  Mass.  258. 

7.  But  when  one  was  possessed  of  an  equity  of  redemption,  and  convey- 
ed the  premises  in  fee,  the  grantee  agreeing  to  pay  the  mortgagee  the  amount 
of  the  mortgage  and  the  balance  to  the  grantor,  which  was  done  according- 
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the  true  intendment  of  the  law,  then  such  widow  may  sue  for  Ch.  40. 
and  recover  the  same  by  writ  (c)  of  dower,  of  such  heir,  or  v-^n<-^./ 
tenant  of  the  freehold. 

Sect.  2.  Be  it  further  enactedj  That  upon  rendering  j^  ^^^  ^^^ 
judgment  for  any  woman  to  recover  her  dower  in  any  lands,  ^*^J**^^* 
tenements  or  hereditaments,  reasonable  damages  (/)  shall  be  fr<>°»  ^»o»  of 
awarded  to  her  from  the  time  of  such  demand  and  refusal :  fib.  §  2.] 
And  a  vrrit  of  seizin  shall  be  directed  to  the  Sheriff  of  the  of  ^sebm"  to' 
county  or  his  deputy,  who  shall  cause  her  dower  in  such  es-  to^^g^t^^L 
tate  to  be  set  out  to  her  by  three  disinterested  freehold-  3  disinten^ted 

"^  freeholdera  on 

— — — ^ — — uath. 

ly,  the  wife  of  the  grantor  was  holdea  entitled  to  her  dower  in  the  premises. 

Bolton  vs,  Ballard,  13  Mass,  227  ;  Hildrethvs.  Jones  if  aLib.  525.    See 

^'ason  vs.  Allen,  6  Glf.  248. 

8.  Dewer  is  to  be  proportioned,  against  the  aliene  of  the  husband,  to 
the  value  of  the  lands  as  they  existed  at  the  time  of  the  alienation.  Copp 
vs.  McDtigal,  9  Mass.  8  ;  JVebb  vs.  Townsend,  1  Pick.  21  ;  Steams 
vs.  Swift,  8  Pick.  532. 

9.  But  against  the  heir,  dower  is  to  be  assigned  in  the  improvements  made 
by  him  after  the  descent     Catlin  vs.  Ware,  9  Mass.  218. 

10.  The  proportion  need  not  be  one  third  in  qnantitj,  but  so  much  as 
will  yield  one  third  of  income.   -  Conner  vs.  Shepherd,  15  Mass.  164. 

1 1 .  If  the  husband  aliene  to  two  in  severaltj,  the  dower  is  to  be  assigned  out 
of  each  distinct  parcel  of  land.  So  if  he  aliene  to  one,  and  the  grantee  con- 
veys to  several  in  separate  parcels.     Gooding  4r  al.  vs.  Fosdick,  1  Glf.  SO. 

12.  Tenants  in  severalty,  of  distinct  parcels  of  land,  cannot  be  joined  in 
a  writ  of  dower.     lb. 

13.  Where  the  husband  is  seized  but  for  an  instant ;  as  where  he  purcha- 
ses and  gives  a  mortgage  back  at  the  same  time  to  the  grantor,  his  widow 
is  not  entitled  to  dower.  Holbrook  vs.  Finney,  4  Mass.  566  ;  See  also, 
Clark  vs.  Munroe,  14  Mass.  351  ;  Walker  vs.  Griswold,  6  Pick.  416; 
See  Ktmball  vs.  Kimball,  2  Glf.  226. 

{e)  1.  In  an  action  for  dower,  where  the  issue  is  taken  on  the  demandant's 
marriage,  and  on  the  husband's  seizin,  the  demand  is  thereby  confessed,  and 
need  not  be  proved,     .^yer  vs.  Springs  10  Mass.  88. 

2.  A  writ  of  dower,  at  common  law,  may  be  maintained  in  a  case  where 
the  probate  court  would  have  authority  to  cause  an  assignment  of  dower. 
Steams  8r  al.vs.  Steams,  16  Mass.  167. 

8.  How  writs  of  dower  are  to  be  served,  see  onward,  ch.  59. 

4.  A  widow  has  ne  right  to  enter  upon  land  in  which  she  has  a  right  of 
dower,  until  assignment  be  made,  and  in  case  she  does,  and  the  heir  bring 
his  writ  of  entry,  she  can  make  no  defence  under  her  claim  of  dower.  Hil' 
dreth  vs.  Thompson,  16  Mass.  193. 

(/)  The  damages  are  measured  by  the  annual  value  of  the  land,  which  the 
coort,  as  well  as  a  jury,  may  ascertain.    Perry  vs.  Goodunu,  6  Mass.  498. 
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Ch.  40.  ers  (g)  of  the  same  county,  who  shall  be  under  oath  to  set  out 
the  same  equally  and  impartially  without  favour  or  affection, 
as  conveniently  as  may  be. 

Sect.  3.  Be  it  further  enacted,  That  of  estates  of  which 
and  profits  a  woman  is  dowable,  and  where  no  division  can  be  conven- 
ed of  rents  and  iently  made  by  metes  and  bounds,  dower  sjiall  be  assigned 
"^^  in  a  special  manner,  as  of  a  third  part  of  the  rents  or  profits 

[lb.  §  8.]         ^Q  Y^Q  computed  and  ascertained  in  manner  as  aforesaid. 

Sect.  4.  Be  it  further  enactedj  That  the  widow  of  any 
of^^l  TiUM  citizen  of  the  United  States,  who  may  have  been,  or  who 
dowabie.  gjjjji  jjg  ^n  alien  at  the  time  of  intermarriage  with  such  citizen, 
[Mails.  Stat,    shall  be  entitled  to  dower  in  her  husband's  estate  in  this  State 

Feb.  23,1818,  .       ,  i  .j  i_        •  r  i.-  . 

§  1,]  in  the  same  manner  as  other  widows  are  by  virtue  of  this  act. 

Sect.  5.  Be  it  further  enacted.  That  in  all  cases,  where 
Where  bus-  any  person  has  died  or  shall  die,  seized  of  any  estate,  leav- 
ed, widow  en-  ing  a  widow  who  is  lawfully  entitled  to  dower  therein,  such 
third  of'rento'  widow  shall  be  entitled  to  have  and  receive  one  undivided 
income,  &c.    jjgj  ^jj-j  pr^-j  Qf  ^jjg  rents,  incomc  and  profits  of  such  estate 

until   dower  . 

shall  be  assign,  until  the  heir  or  heirs  of  such  deceased  person  shall  assign 
and  set  out  to  such  widow  her  dower  accordins:  to  law,  or 

[Mass.   Stat.  . 

Dec.i  1,1816.]  until  the  same  shall  be  actuaUy  assigned  and  set  out  to  her  under 

a  judgment  of  Court,  or  on  order  of  a  Court  of  Probate  (A). 

Sect.  6.     Be  it  further  enacted,  That  the  estate  in  which 

Nature  of  the  a  widow  shall  havc  a  right  to  claim  dower  by  this  act,  is  all 

estate  of  which 

a  widow  may  such  lands,  tenements  and   hereditaments  of  which  the  hus- 

en  owe  ;     ]^^^^  ^^g  seized,  in  fee,  either  in  possession,  reversion   or 

remainder,  at  any  time  during  the  marriage,  except  where 

[♦151]       such*  widow,  by  her  own  consent,  may  have  been  provided 

except  where  for  by  Way  of  joiuturc,  prior  to  the  marriage,  or  where  she 

released  her     may  have  relinquished  (i)  her  right  of  dower  by  deed  under 

dower.  j^^j.  j^^j  ^^j  gg^,       I" Approved  February  19,  1821.] 

{g)  The  SheriflPs  return  that  dower  has  been  set  off  by  three  disinterested 
freeholders,  is  conclusive.  And  if  the  persons  were  not  freeholders,  he  is  liable 
to  the  party  injured  for  a  false  return.  Eastahrook  vs.  Hapgood,iQ  Mass.  318. 

{h)  This  §  is  intended  to  give  her  remedy  only  against  the  heirs  of  the  hos- 
band  ;  &  she  is  not  so  entitled  against  purchasers  until  she  has  made  a  ilemand 
of  dower.     Gibson  vs.  Crehore,  8  Pick,  475  ;   Same  vs.  Same,  5  ib.  146. 

(t)  1.  Respecting  a  feme  covert^s  power  to  relinquish  her  dower,  see  notes 
to  §  2,  eh.  86,  p.  142,  of  this  volume  ;  also,  Rowe  vs.  Hamilton,  8  Olf.  63. 
2.  The  wife  of  a  man  under  guardianship  may  relinquish  her  claim  to 
dower,  by  ch.  880,  §  4,  Vol  8,  p.  281. 
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Chapter  41.  Ch.  41. 

AN  ACT  to  proYide  for  the  Location  of  certain  reserved  Lands. 

Sect.   1.     13E  it  enacted  by  the  Senate  and  House  of 
Representatives^  in  LegisUUure  assembled^  That  wherever  in  ^y^J^' 
tlie  crant  of  any  township,  or  parts  thereof  heretofore  made,  c.  c.  Pleas  on 

;  ,      ,  r  1  '1  application  of 

or  which  may  be  made  hereafter,  there  may  be  certain  lots  A^tsemors,  fcc. 

therem  reserved  for  the  use  of  said  township,  and  for  pub-  (Maw.  Stat. 

lie  uses,  and  the  lots  so  reserved  as  aforesaid,  shall  not  be  '       '•' 

located  by  the  grantee  or  grantees  of  such  township,  or  part 

thereof  by  the  time  the  said  township  may  be  incorporated,  ^^f^^^'^\ 

it  shall  and  may  be  lawful  for  the  Justices  of  the  Circuit 

Court  of  Common  Pleas  witliin  the  County  where  such  land 

Ues,  on  application  made  to  them  by  the  assessors  of  such 

town,  or  a  major  part  of  them,  and  no  sufScient  cause  being 

shown  to  the  contrary,  to  appoint  a  committee,  by  issuing       ^  commit- 

their  warrant  under  the  seal  of  said  Court,  directed  to  three  tee  of  3  disin- 
terested  free- 
disinterested  freeholders  of  said  county,  requiring  them  as  holders, 

soon  as  may  be  to  locate  the  several  lots  in  said  township 
reserved  as  aforesaid,  and  to  designate  the  several  uses  for  designating  the 
which  the  said  lots  were  respectively  reserved  in  tlie  origi-  ^hWh^th^^^*^ 
nal  CTant  of  the  said  town,  or  of  the  parts  thereof ;  the  said  were  reserved 

,  ,       '■  .      in  the  grant. 

lots  to  be  of  an  average  quality  with  the  residue  of  lands  in 
the  said  town. 

Sect.  2.     Be  it  further  enacted^  That  the  said  commit- 
tee previous  to  their  proceedinc  to  execute  the  warrant  afore-  Committee  to 

*  .  .  .  "®  sworn, 

said,  shall  be  sworn  to  the  faithful  discharge  of  their  duty  by 

any  Justice  of  the  Peace  within  said  county,  a  certificate 

thereof  to  be  made  on  the  back  of  said  warrant ;  and  shall 

give  notice  of  their  appointment,  and  of  the  time  and  place  ^^^  **^* 

of  tlieir  meeting  to  execute  said  warrant,  by  causing  the  same 

to  be  published  in  one  or  more  newspapers  printed  in  the  noti<»?  ^ 

State,  and  by  posting  up  written  notifications  in  two  or  more 

public*  places  within  the  town  where  said  land  lies,  at  least       [*162l 

thirty  days  prior  to  their  making  the  location  aforesaid. 

Sect.  3.     Be  it  further  enacted^  That  the  said  conmiit-  ^     .       ^^ 
tee  shall  make  return  of  said  warrant,  under  their  hands  and  make  return  of 
seals,  or  the  hands  and  seals  of  a  majority  of  tliem,  with 
their  domgs  therein,  to  said  Circuit  Court  of  Common  Pleas,  ^   *  ^  ' 
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Ch.  42.     as  soon  as  may  be  after  their  service  is  performed  ;  and  the 

^•^"^^^^^     same  being  accepted  by  the  said  Court,  and  being  recorded 

Betnrn  accept-  in  the  officc  of  the  Registry  of  Deeds  in  said  county  within 

ed  to  beTiega]  six  montlis  from  the  date  of  the  said  return,  shall  be  the  le- 

asBignment.      ^  assignment  of  the  said  lots  to  the  several  uses  for  which 

they  were  reserved. 

Sect.  4.  Be  it  further  enacted^  That  whenever  any  pro- 
Court  may  con-  prietor  or  proprietors  of  any  grant  of  land  shall  locate  such 
oited^pitmrle^  lots  as  may  have  been  reserved  for  public  uses,  and  make  a 
^**"'  return  thereof  to  the  said  Circuit  Court  of  Common  Pleas, 

[lb.  §  4.]  it  shall  be  lawful  for  the  said  Court  to  confirm  the  same,  and 
when  so  done,  such  lot  shall  be  deemed  legally  located,  and 
assigned  for  the  uses  intended  and  mentioned  in  the  original 
grant  of  the  same.     [Approved  March  15,  1821.] 


Chapter  43. 

AN  ACT  for  the  better  secaring,  and  rendering  more  effectual,  Graoti  and  Do- 
nations to  PiocHi  and  Charitable  uMs(a). 

Whereas  many  grants  and  donations  have  heretofore  been  made  by  smidry  well 
p         , .  di9|)08e(l  persons,  in  and  by  such  expressions  and  terms  as  plainly  show  it  was 

the  intent  and  expectation  of  such  grantors  and  donors,  that  their  several  grants 
rMass    Stat  ^^^  donations  should  take  cfTect,  so  as  that  the  estates  granted  should  go  in  auc- 

Feb.  20, 1786,       cession ;  but  doubts  have  arisen  in  what  cases  such  donations  and  grants  may 
§  !•]  operate  so  as  to  go  in  succession,  for  ascertaining  whereof: 

Sect.  1.  13  E  it  enacted  by  the  Senate  and  House  of 
Protesiuuit  Representatives  J  in  Legislature  a^sembled^  That  the  deacons 
cpStotoi'  and  ^^  ^'  ^^®  scvcral  Protestant  churches,  not  being  episcopal 
church  war-    churclies,  and  the  church  wardens  of  the  several  episcopal 

dens  of  episco-      i,  1111  -. 

pal  churches,   cburches,  are,  and  shall  be  deemed  so  far  bodies  corporate,  as 

corporate  and  to  take  in  succession  all  grants  and  donations,  whether  real  or 

In^  raccwsioni  pcrsonal  made  either  to  their  several  churches,  the  poor  of 

^^'  their  churches,  or  to  them  and  their  successors,  and  to  sue 

[♦153]       and*  defend  in  all  actions  touching  the  same ;  and  wherever 

the  ministers,  elders  or  vestry,  shall  in  such  original  grants 

or  donations  have  been  joined  with  such  deacons  or  church 

(a)  This  Btatnte  extends  to  the  deacons  of  the  societies  of  Shakers.     An- 
deraon  vs.  Brock,  8  Off  248  ;  Richardson  va.  Freeman^  at,  6  Off,  67. 
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wardens  as  donees,  or  grantees  in  succession,  in  such  cases,     Ch.  42. 
such  officers  and  their  successors  together  with  the  deacons     ^-^''^^"'^ 
or  church  wardens,  shall  be  deemed  the  corporation  for  such 
purposes  as  aforesaid  ;  and  the  minister  or  ministers  of  the 
several  Protestant  churches,  of  whatever  denomination,  are,  Ministers  ©fall 
and  shall  be  deemed  capable  of  takine  in  succession  any  par-  Prou»tant 

,  J  .    .  .  churches    may 

sonage  land  or  lands,  granted  to  the  mmister  (6)  and  his  sue-  take  iand9,&o. 

,  p   y  ..^  ir-  ijin  succession 

cessors,  or  to  the  use  of  the  mmisters  ;  and  of  suing  and  de-  granted  to  the 
fending  all  actions  touching  the  same  ;  saving  that  nothing  in  ^^thcnwdsttT! 
this  act  shall  be  construed  to  make  void  any  final  judgment 
of  any  court  of  common  law  or  Probate  ;  saving  also  that  no 
ah'enation  of  any  lands,  belonging  to  churches  hereafter  made 
by  the  deacons,  without  the  consent  of  the  church,  or  a  com-  tions  of  such 
mittee  of  the  church  for  that  purpose  appointed,  or  by  church  ^^^aSe  tote 
wardens,  without  the  consent  of  the  vestry,  shall  be  sufficient  ij^andeffec- 
to  pass  the  same  ;  and  that  no  alienation  hereafter  made  by 
ministers  of  lands  by  them  held  in  succession,  shall  be  valid 
any  longer  tlian  during  such  alienors  continuing  ministers  un- 
less such  ministers  be  ministers  of  particular  towns,  districts 
or  precincts,  and  make  such  alienation  with  their  consent  re- 
spectively ;  or  unless  such  ministers  so  aliening  be  ministers 
of  episcopal  churches,  and  the  same  be  done  with  the  consent 
of  the  vestry  ;  and  the  several  churches  in  this  Slate,  not  be- 
ing episcopal  churches,  are  hereby  empowered  to  choose  a 
committee   to  call  the  deacons  or  other  church  officers  to 
an  account ;  and  if  need  be,  commence  and  prosecute  any 
suits  touching  tlie  same,  and  also  to  advise  and  assist  such 
deacons  in  the  administration  of  the  affairs  aforesaid  (c) . 

{b)  I.  A  donation  of  lands  to  the  use  of  the  ministry  has  the  same  import, 
within  the  meaning  of  this  statute,  as  a  donation  of  parsonage  lands  to  the 
use  of  the  minister  or  ministers.     Brown  vs.  Porter ^  10  Mass.  97. 

2.  The  estate  in  land  appropriated  to  the  benefit  of  a  parish  or  religious 
society,  remains  with  the  residue  of  the  original  parish  or  society,  and  is  not 
in  any  manner  transferred  or  distributed  by  a  separation,  a  change  among  the 
the  members  or  in  the  territorial  limits  of  the  corporation.  lb.  fy  Parish 
in  Brunswick,  vs.  Dunning  fy  als.  7  Mass.  445;  First  Parish  in  Shop- 
ieigh  vs.  GUman,  18  Mass.  190;  Baker  ^r  al.  vs.  Fales,  16  Mass.  488. 

(c)  1.  Parsonage  lands  are  hoi  den  by  the  minister  in  right  of  his  parish;  and 
in  case  of  his  death,  &c.  the  fee  is  in  abeyance  nntU  there  be  a  saccessor. 
Weston  99.  Hunt,  2  Mass.  500. 
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Ch.  43.         Sect.  2.     Be  it  further  enacted^   That  the  income  of 
v^-v-^.^      the  grants  made,  or  to  be  made  to  any  one  such  body  politic 
income.  for  pious  and  charitable  uses,  shall  not  exceed  the  sura  of  six 

[lb.  §  2.]        hundred  doirars  per  annum.     [Approved  March  2,  1821.] 

Additional  Act,  ch.  298,  VoL  3,  p.  139. 


[*i54]  Chapter  43.* 

AN  ACT  for  the  better  maDaging  LauidB,  Whanrcs  and  other  real  estate,  lying  in 

common. 

Sect.  1.  li^  it  enacted  by  the  Senate  and  House  of 
prietori*  m^  Representatives ,  in  Legislature  assembled^  That  when  and 
ucS*^to°adl"a  ^^  ofieTiy  as  any  five,  or  a  major  part  of  the  proprietors  of 
meeting—  lands  (o),  wharves,  or  other  real  estate  lying  in  common,  in 
lMa«.  Stat,  ^^y  P^^  of  ^is  State,  shall  judge  a  proprietors'  meeting  to 
6*"]^^'*'^'  be  necessary,  they  may  make  a  written  application  to  a  Jus- 
tice of  the  Peace  through  the  State,  or  to  a  Justice  of  the 

either  a    Jus-   ^^  .     .  , 

tice  through     Pcace  within  the  county  where  such  estate  lies,  for  a  warrant 

of  the  county  for  the  Calling  of  a  meeting,  expressing  tlie  time,  place  and 

Janda^lie.*       occasion  thereof;  and  such  Justice  is  hereby  empowered  to 

grant  a  warrant  for  such  meeting  accordingly,  directed  to  one 

Such  Juntice        /.     ,  .  i  •  i  i  >  . 

may  is.5ue  war-  ol  the  proprietors  askmg  the  same,  or  to  the  propnetors 
the  VropHe-°  cJ^rk,  requiring  him  to  notify  the  proprietors  of  the  meeting, 
h^  be  hoWen  ^°^  ^^^^  time,  placc  and  occasion  of  the  same  ;  which  notlfi- 
attiie  time  and  calion,  in  casc  such  cstatc  lies  in  any  incorporated  town,  shall 

place  rc(|ucst-  ....  .  t        i 

ed.  be  given  in  writing  and  posted  up  m  some  public  place  or 

2.  The  parish  is  entitled  to  the  profits  daring  a  vacancy.     lb, 

3.  If  the  minister  aliene  with  the  assent  of  the  parish,  it  shall  bind  his  suc- 
cessor; if  without  such  assent,  it  will  be  valid  daring  his  incambency,  and  his 
sacce&sor  may  enter  without  action,  or  he  may  bring  his  writ  of  entry  sine 
assensu  Parochies,  counting  on  the  seizin  of  his  predecessor  within  50 
years.  A  minister  may  also  have  his  writ  of  right,  on  his  own  seizin  within 
30  years,  or  on  the  seizin  of  his  predecessor  within  60  years.     lb, 

4.  An  alienation  by  tho  parish  is  void.     lb, 

(a)  Whether  proprietors  of  land  granted  by  tho  State,  bat  not  yet  located 
in  any  particular  coanty,  can,  prior  to  such  location,  act  as  a  corporation  un- 
der this  act.     Qutre,    Jhnman  l^  als,  v$,  Jackson,  4  0(f.  237. 
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places  within  such  town  fourteen  days  at  least  before  the  day     Ch.  43. 
appointed  for  the  meeting,  and  for  the  like  time  before  such  w^"^"^""^ 
meeting  shall  be  advertised  in  one  of  the  Portland  newspapers,  which    notice 
and  in  one  of  the  newspapers  (if  such  there  be)  printed  in  the  "         ^*^ 
county  wherein  such  real  estate  lies  ;  or  in  case  such  estate 
doth  not,  or  shall  not  lie  within  any  incorporated  town,  such 
written  notification  shall  be  given  by  advertising  the  same  in 
any  two  of  the  said  Portland  newspapers  and  in  one  other  news- 
paper, (if  such  there  be)  printed  out  of  Portland  in  the  coun- 
ty where  such  estate  lies,  at  least  four  weeks  successively  be- 
fore such  meeting  ;  or  such  meetings  may  be  otherwise  warn- 
ed by  posting  up  written  notifications  in  some  public  place  in 
each  and  every  town  and  plantation  where  any  one  or  more 
of  the  said  proprietors  may  reside,  fourteen  days  at  least  be- 
fore the  time  appointed  for  holding  such  meeting  ;  and  such 
and  so  many  of  the  proprietors  as  shall  assemble  personal-  urea  t£  pro- 
ly,  or  by  their  attornies,  and  meet  accordingly,  shall  have  ^ojj^'^h^^ 
power  by  a  major  vole  to  choose  a  moderator,  a  clerk,  a  ™®^' 
treasurer,*  a  collector  or  collectors  of  taxes,  a  committee  or      [♦issi 
committees,  and  any  other  needful  officers  to  manage  their 
affairs  ;  which  clerk  shall  enter  and  record  all  votes  and  or- 
ders that  from  time  to  time  shall  be  made  and  passed  in  the 
proprietors'  meetings,  who  shall  be  sworn  to  the  faithful  dis- 
charge of  his  office  ;  and  to  agree  upon  and  appoint  any 
other  way  or  method  of  calling  and  summoning  meetings  for 
the  future,  that  shall  be  most  suitable  and  convenient  to  the 
proprietors  ;  and  also  to  pass  votes  or  orders  for  the  set- 
tling, or  encouraging  the  settling,  managing,  improving,  or 
dividing  such  common  lands,  wharves  or  other  real  estate 
not  before  severed  and  divided  ;  and  to  annex  penalties  to 
the  breach  and  non  observance  of  such  orders  :  Provided, 
such  penalty  doth  not  exceed  three  dollars  for  one  offence  : 
Provided  also,  that  such  orders  so  made,  with  penalties,  an- 
nexed to  them,  be  allowed  and  approved  by  the   Court  of 
Sessions  for  the  county  where  such  land  or  estate  lies,  and 
be  not  repugnant  to  the  general  laws  of  this  State ;  in  which 
case  such  orders  shall  have  such  force  and  effect  as  that 
such  proprietors  by  their  treasurer,  agent  or  agents,  may 
recover  the  penalty  thereto  annexed  against  the  breakers 
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Ch.  43.  or  non  observers  thereof,  in  any  Court  proper  to  try  the 
^-^^"^^  same  ;  such  penalty  to  be  disposed  of  as  the  proprietors  shall 
Proprietora  to  d^^cct.  And  the  votes  shall  always  be  collected  and  num- 
▼ote  according  fcered  according  to  the  interest  of  the  proprietors  present 
No  businea  to  where  the  same  is  known.  And  no  other  affair  shall  be  act- 
u^ieM^ia*^  ted  on  at  any  meetmg  of  the  proprietors,  than  what  is  ex- 
wammt.         pressed  in  the  warrant  or  noUfication  for  such  meeting  (6) . 

Sect.  2.     Be  it  further  enacted^   That  the  moderator. 

Power  of  the  chosen  at  any  such  meeting,  shall  be  thereby  empowered  to 

manage  and  regulate  the   business  of  tliat  meeting.      And 

[lb.  §2.]        where  it  shall  so  happen  that  any  matter  remains  doubtful 

after  a  vote,  the  moderator  is  hereby  directed  and  required 

to  cause  the  same  to  be  decided  by  the  poll,  if  any  one  or 

more  desire  it ;  such  polls  to  be  numbered  according  to  their 

interest. 

^r^^      Sect.  3.     Be  it  further  enacted,  That  it  shall  and  may 

aod  defend      jjg  lawful  for  all  proprietors  in  common  and  undivided  lands, 

milts  by  agents  , 

and  attornies;  grants  and  Other  real  estate,  or  interests  whatsoever,  to  sue, 

[lb.  §  4.]        commence  and  prosecute  any  suits  or  actions  in  any  Court 

[♦156]      proper*  to  try  the  same,  either  by  themselves,  or  their  agents, 

or   attornies  ;  and  in  like  manner  to  defend  all  such  suits 

and  actions  as  shall  be  commenced  against  them  or  any  of 

them. 

Sect.  4.     Be  it  further  enacted j    That  it  shall  and  may 
be  lawful  to  and  for  the  proprietors  of  any  common  and  un- 
divided lands  or  other  real  estate,  or  the  major  part  of  them 
legal  meeting  according  to   tlic   interest   of  the  proprietors   present,   by 
monies  for  the  thcmselvcs  or  their  lawful  attornies,  at  any  legal  meeting  to 
Sbe'propriety;  vote,  grant  or  Order  the  raising  of  any  suitable  sum  or  sums 
rib  6  6  1        ^^  money,  that  shall  by  them  be  thought  sufficient  for  bring- 
ing forward,  completing  the  settlement  of,  or  managing  or 
improving  such  lands  and  estate,  and  to  carry  on  and  prose- 
cute or  defend  any  actions  or  suits  that  may  be  brought  by 

{b  The  subject  of  an  article,  in  such  warrant,  ig  not  disposed  of  by  a  single 
vote  on  the  first  day  of  the  corporate  meeting  ;  and  unless  the  lights  of  third 
persons  are  affected,  whatever  might  have  been  done  with  it  on  the  first  day 
of  the  meeting,  may  be  done  on  the  days  of  adjournment,  either  by  reconsid- 
ering or  modifying  former  votes.  And  these  principles  apply  to  corporate 
meetings  generally.     Farter  v».  Per  ley,  7  Olf.  410. 
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or  against  them  ;  or  for  carrying  on,  managing,  or  efiecting     Ch.  43. 
any  other  afiair  for  the  common  good  of  such  proprietors  ;     ^^">^"^^ 

J  ,  tr      r  g^^  wsacBB  the 

and  to  levy   and  apportion  such  sum  or  sums  (raised  for  proprietary 
the  ends  and  uses  aforesaid)  upon  the  proprietors'  several  So.  "*  *^°*' 
rights  in  such  common  and  undivided  lands  or  estates,  equal- 
ly and  ratably,  according  to  their  several  interests  therein. 
And  every  proprietor  who  shall  neglect  to  pay  to  the  collec-  if  aBsessments 
tor  or  treasurer,  or  committee  of  such  propriety,  his  propor-  wUhilT^the** 
tion  of  such  sum  or  sums  of  money  as  have  been,  or  from  time  ^f"***  appoints 
to  time  shall  be  duly  granted  and  voted  to  be  raised  and  lev 
ied  upon  the  proprietors'  rights  and  shares  in  such  lands  (c) 
and  estates,  for  the  space  of  six  months,  with  respect  to  those  ***4  *^^  ^^ 
who  live  within  this  State,  and  twelve  months  with  respect 
to  those  who  live  out  of  it,  after  such  grant,  and  his  or  their 
proportion  thereof  shall  have  been  posted  and  published  in 
the  several  newspapers  as  in  the  case  of  notifications  as  afore- 
said, then  the  committee  of  the  proprietors,  or  the  major 

■r      r  ^^  Committee 

part  of  such  committee,  may,  and  are  hereby  fully  empow-  may  sell  at 
ered  from  time  to  time,  at  a  public  vendue,  to  sell  and  con-  miKih°M  neccs- 
vey  away  so  much  of  such  delinquent  proprietors'  right  or  !!2[ii°propri^ 
share  in  such  common  land  or  estate  as  will  be  sufficient  to  ^^8*  rights, 

&c. 

pay  and  satisfy  his  tax  or  proportion  of  such  grant,  and  all 
reasonable  charges  attending  such  sale,  to  any  person  that 

.„     .  <•        .1  ^*  /•  1         1  1      r    1       Notice  of  such 

Will  give  most  for  the  same,  notice  of  such  sale  and  of  the  gale  bciug  pre- 
time  and  place  thereof  being  given  by  posting  as  aforesaid,  Mode^  of *^^ 
and  publishing  the  same  in  at  least  two  of  tlie  newspapers  ^*^®' 
aforesaid,*  five  weeks  successively  before  the  time  of  such       [*15'3'] 
sale  ;  and  may  execute  a  good  deed  or  deeds  of  conveyance  Committee 
of  tlie  lands  or  estate  so  sold  unto  the  purchaser  thereof,  to  deids,^&c. 
hold  in  fee  simple  :  Provided  nevertheless^  That  the  proprie- 
tor or  proprietors  whose  right  or  share  shall  be  so  sold.  Proprietor 
shall  have  liberty  to  redeem  the  same  at  any  time  within  "PJ].^'^^]^^ 
twelve  months  after  such  sale,  by  paying  the  sum  such  right  months, 
or  share  sold  for,  and  charges,  together  with  the  further  sum  .p^^.^^  ^^  ^^ 
of  twelve  dollars  for  each  hundred  dollars  produced  by  such  demption. 
sale,  and  so  pro  rata  for  any  less  or  greater  sum. 

(£)  Lots  holdea  in  severalty  by  the  assignees  of  undivided  proprietors,  are 
oot  incloded  in  this  provision.     Bott  vs.  Perley,  11  Mass,  169. 

Vol.   I.  23 
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Cr.  43.        Sect.  5.     Be  it  further  efMcted^  That  the  treasurer,  as- 
^■^"^'"^^     sessors,  collector  or  collectors,  which  at  any  time  may  be 
Asse8M>re,'iind  choscn  by  the  proprietors  of  any  common  and  undivided  lands 
be  sworn.        Or  Other  real  estate,  shall  be  sworn  before  a  Justice  of  the 
rib  6  7 1        Peace  to  the  faithful  discharge  of  their  respective  trusts,  and 
in  case  no  Justice  of  the  Peace  shall  be  present  at  the  meet- 
ing of  such  proprietors,  then  any,  or  all  the  officers  directed 
to  be  sworn  by  this  act,  may  be  sworn  by  the  moderator  ; 
collect  dehS^  ^^^  such  treasurer  is  hereby  empowered   to  demand,    sue 
tan  E^^**" '  ^^^^  recover  and  receive  all  such  sums  of  money,  debts  and 
dues,  as  shall  at  any  time  belong  to  the  said  proprietors,  or  be 
any  ways  due  or  coming  to  them,  and  make  payment  thereof 
according  as  he  shaU  be  lawfully  ordered  and  directed  by 
the  proprietors,  and  render  his  reasonable  account  thereof 
on  demand  ;  and  such  treasurer  shall  continue  in  his  office 
till  the  proprietors  shall  see  cause  to  choose  another. 
Proprietors  Sect.  6.     Bt  it  further  enacted^  That  the  proprietors 

dS^  TO  ^of ^  ^  ^^  ^"^^  undivided  land  or  estate,  where  the  same  hath  been 
their  lands,      heretofore  stated  and  each  one's  proportion  known,  shall  be, 
and  hereby  are  empowered  to  order,  manage,  improve,  di- 
vide (rf),  or  dispose  of  (e)  the  same  in  such  way  and  manner 
as  shaU  be  concluded  and  agreed  upon  by  the  major  part  of 
the  interested  present  at  any  legal  meeting,  the  votes  to 
be  collected  and  accounted  according  to  the  interest.     And 
m^^'^vote  by  ^Y  proprietor  may  vole  as  well  by  attorney  specially  ap- 
attomey.         pointed  for  that  purpose,  as  in  person  :  And  the  proprietors 
of  all  such  undivided  lands  and  estate  not  stated,  nor  the  pro- 
portions known  as  aforesaid,  shall  be,  and  hereby  are  em- 
powered to  order,  manage,  improve,  divide  or  dispose  of  the 
same,  as  hath  been  or  shall  be  concluded  and  agreed  on  by 
[*158]      the  major*  part  in  number  of  such  proprietors  present  at  any 
such  meeting  :  Provided  always^  That  the  meetings  of  pro- 
SSfmiiTriiy  P'"ietors  that  may  be  notified,  or  which  may  hereafter  be 
en  I7  adjourn-  held  by  adjournment  or  adjournments  agreeable  to  former 
laws,  shall  not  be  affected  by  the  passing  of  this  act :  But 

(d)  Folger  vs.  Mitchell  &  al.  3  Pick.  396. 

(e)  In  the  power  to  dispose  of,  is  included  a  power  to  sell  and  convey. 
Rogers  vs  Goodwin,  2  Mass.  All. 
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such  meetings  and  the  transactions  regularly  made  thereat  Ch.  43. 
shall  be  as  valid  to  every  intent  and  purpose  as  though  this  v^">^"^^ 
act  had  never  been  made. 

Sect.  7.  Be  it  further  enacted^  That  notwithstanding  After  final  di- 
the  final  division  of  any  lands,  wharves  or  other  real  estate  propH^^  to 
lyins;  in  common,  and  which  had  been,  or  shall  have  been  cont*""^  \^^^' 

^      ^  ,  ,  ,  poratioD,  &c. 

held  and  improved  as  a  proprietary,  the  last  proprietors  or  ^^^^   g^^ 
holders  in  common,  shaU  continue  in  their  corporate  capacity,  Mar.  9, 1791, 
until  all  debts  and  taxes  due,  to  such  proprietary,  are  collect-  until  their 
ed  and  received,  and  until  all  their  contracts  and  agreements,  ^a 'co^ccted! 
made  prior  to  such  final  division,  shall  be  performed  ;  and 
are  and  shall  be  liable  and  capable,  in  and  by  the  same  J^^be^g„cd^j[j 
name  and  capacity  as  before  such  division,  to  sue  and  be  ^^^re  such 

.  division, 

sued,  and  by  their  agents  to  pursue  and  defend,  in  all  mat- 
ters and  demands  respecting  such  proprietary,  until  final 
jud&;ment  and  execution  ;  and  shall  and  may  call  and  hold  —may  call  and 

.  ,       ,  „  /^  ,  *><>^**   meetiugii 

meetmgs,  and  choose  all  necessary  officers,  and  may  vote,  and  transact 

assess,  levy  and  collect  all  reasonable  rates  and  assessments, 

in  like  manner,  form  and  proportion  as  before  such  division 

such  proprietary  could  or  might  have  done  :  Provided  never-  ^^^li^^^^^  *^ 

thekss.  That  the  proprietors  aforesaid  shall  not  continue  to  continue  to  act 

*       *  ,  more   than  ten 

act  in  their  corporate  capacity  for  more  than  ten  years  after  years, 
the  final  division  of  their  lands  or  other  real  estate  ;  nor  „ 

'  Proprietors 

shall  any  suit  brought  against  them  be  sustained,  unless  com-  ""'^y  Y**"' 
mcnced  within  six  years  from  the  time  such  right  of  action  statute  of  limi- 
shall  accrue  ;  any  tiling  in  this  act  to  the  contrary  not>vith- 
slanding. 

Sect.  8.     Be  it  further  enacted^  That  the  last  clerk  cho-  Clerk  last  cho- 

11  .  /.  ii*<iiii  sen  to  continue 

sen  by  the  proprietors  of  any  common  and  undivided  land,  or  in  office  until 
other  real  estate  in  this   State  who  are  or  have  been,  or  may  ji^^d^wlth 
hereafter  be  empowered  by  law  to  hold  meetings,  choose  a  ^"^^  ^^^^^' 
clerk  and  other  officers,  shall  continue  to  execute  the  office  l?^'i)%jl 
of  clerk  to  which  he  was  appointed,  notwithstanding  the  final  §  9.]    *     -^  *  ^ 
and  total  division  of  such  lands  and  estate,  as  fully,  to  all  in- 
tents, constructions  and  purposes  whatsoever,  as  though  there 
bad*  been  no  such  division  made,  and  until  the  same  records      [*160] 
shall  be  lodged  with  the  clerk  of  the  town  in  which  the  land  J^**^^  J^°^i 
lies  ;  and  when  the  lands  lie  m  several  towns,  they  may  be  ^^^S^i^^^^J^ 
lodged  with  the  clerk  of  such  town,  as  the  Court  of  Sessions,  decide  with 


to 
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Ch.  44.    upon  application  to  them  made  for  that  puqK>se,  shall  order 

^■^"^'"^^     and  direct ;  and  the  clerk  with  whom  they  may  be  lodged, 

they  shall  be     and  liis  succcssors  in  office  shall  be  fully  authorized  to  au- 

ivhi^  clerk     tbenticate  any  copies  therefrom,  as  from  the  records  of  the 

^d^'S^f.  to^  of  which  he  is  clerk. 


Proprietora 


Sect.  9.  Be  it  further  enactedy  That  where,  after  such 
may  in  certain  final  divisiou  of  any  lands  or  other  real  estate,  which  have 
their  recordf—  been  or  shall  have  been  held  as  a  proprietary,  the  proprietors 
clerk  to  make  making  such  division  have  ordered  and  delivered  or  shall  or^ 
a  record  ^^^  ^ ^  deliver  the  record  of  their  proprietary  into  the  custo- 

[Mass.  Stat,  dy  of  the  town  clerk  in  which  such  land  or  other  real  estate, 
§  2!^]  '  'or  part  thereof,  may  lie ;  the  proprietors  who  shall  hold  any 
meeting  for  the  purposes  before  mentioned,  may  recall  the 
said  record,  and  may  cause  the  clerk  then  appointed,  and 
sworn,  or  the  town  clerk  to  whom  such  records,  have  been 
committed,  to  record  all  votes  and  proceedings  which  shall 
be  had  at  any  meeting  as  aforesaid  and  copies  of  the  same 
may  be  certified  as  by  law  is  provided  for  certifying  any  oth- 
er part  of  such  record.      [Approved  March  15,  1821.] 


Chapter  44. 

AN  ACT  fur  regulating  Fences,  and  general  and  common  Fields. 

-,       ^       ,        Sect.1.     l^Ett  enacted  by  the  Senate  and  House  of 

Every  town  to  J  J 

*^?r^'fi.  ^"""    ^^P^^s^^^(^^i^^s^  in  Legislature  assembled^  That  in  every  town 
viewerB.  witliin  tliis  State,  there  shall  be  chosen  annually  by  the  in- 

TMass   Stat     ^^^^^^^s  thereof,  at  the  time  of  their  meeting  for  the  choice 
Feb.  2I9I786,  of  town  officers,  two  or  more  judicious  and  discreet  freehold- 
ers,  being  inhabitants  of  the  same  town,  to  be  Fence  View- 
ers, to  be  sworn  as  other  town  officers  are  sworn,  to  the 
faithful  discharge  of  the  duties  of  their  office. 
[H).  §2.]  Sect.  2.     Be  it  further  enacted^  That  all  fences  (a)  of 

(a)  1.  The  statutes  made  by  the  legislature  are  the  foundation  of  all  the  ob- 
ligations imposed  on  the  citizens  by  law,  to  make  and  repair  fences.  Bust 
v$.  Low  8f  al.  6  Mtus,  90. 

2.  See  ch.  128,  Vol.  2,  and  notes  thereto. 
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four  feet  high,  and  in  good  repair,  consisting  of  rails,  timber,     Ch.  44. 
boards  or  stone  walls  ;  and  also  brooks,  rivers,  ponds,  creeks,     ^■^'v^'^ 
ditches*  and  hedges,  or  other  matter  or  thing  equivalent  there-       [♦160] 
to,  in  the  judgment  of  the  Fence  Viewers,  within  whose  ju-  considered  as 
risdiction  the  same  shall  lie,  shall  be  accounted  legal  and  suf-  *®^*  fences, 
ficient  fences ;  and  the  respective  occupants  of  lands  inclosed  Occupants   of 
with  fence,  shall  keep  up  and  maintain  partition  fences  be-  closures  to 

^«.  j^i_  aJ»*»'i  •  111  maintain   par- 

tween  their  and  the  next  adjommg  mclosures,  m  equal  halves,  tition  fenci. 

so  long  as  both  parties  continue  to  improve  the  same  ;  and  [See  addition- 

in  case  either  party  shall  neglect  or  refuse  to  repair  or  rebuild      **^*'^ 

the  fence,  which  of  right  he  ought  to  maintain,  the  aggrieved  case  of  "^-" 

party  may  forthwith  apply  to  two  or  more  Fence  Viewers  of  ^^^' 

such  town,  duly  chosen  and  sworn,  to  survey  the  same  ;  and 

upon  their  determination  that  the  fence  is  insufficient,  they 

shall  signify  the  same  in  writing,  to  the  occupant  of  the  land, 

and  direct  him  to  repair  or  rebuild  the  same  within  six  days ; 

and  if  the  same  fence  shall  not  be  repaired  or  rebuilt  within  Party  ncglect- 

'■  ing,    to    pay 

the  smd  term  of  six  days,  it  shall  be  lawful  for  the  complain-  double  the  ad- 

...  judged  TaluCy 

ant,  that  improves  the  lands  adjoining,  to  make  up,  amend 
or  repair  the  deficiency  ;  and  when  the  same  shall  be  com- 
pleted and  adjudged  sufficient  by  two  or  more  of  the  Fence 
Viewers,  and  the  value  thereof,  together  with  the  Fence 
Viewers'  fees  ascertained  in  writing,  the  complainant  shall 
have  a  right  to  demand  and  receive  of  the  occupant,  lessor  or 
freeholder  of  the  land  where  the  fence  was  deficient,  as  afore- 
said, at  his  election,  double  (b)  the  sum  thus  ascertained  as 
aforesaid,  for  the  expense  of  amending,  surveying  and  view- 
ing the  fence  ;  and  in  case  of  neglect  or  refusal  to  make  pay- 
ment thereof,  for  the  space  of  one  calendar  month  after  de- 
mand made  of  the  person  a£;ainst  whom  he  shall  make  his      ^    ^ 

*  °  ^       and    after  one 

election,  he  may  sue  for  and  recover  the  same,  by  a  special  month  liable 
action  of  the  case  in  any  Court  proper  to  try  the  same,  and  per  emu  in- 
interest,  one  per  cent,  per  month  until  judgment  shall  be  ren- 
dered therefor. 

Sect.  3.     Be  it  further  enacted.  That  when  any  dispute  f^^  ^iewers 

•f  '  •'  *  to    assign  m 

shall  arise  about  the  respective  occupants'  right  in  partition  writing  the 
lences,  and  his  or  their  obligation  to  maintain  the  same,  upon  tition  fences 

{b)  Binney  vb.  Proprietora  of  nndivided  lands  in  Hull,  6  Pick.  60S. 
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Ch.  44.     application  made  by  either  party  to  two  or  more  Pence 
^'^^'^^^     Viewers  of  such  town  where  the  lands  lie,  they  are  hereby 

each  occupant  .  . 

is  to  repair,     empowered,  after  due  notice  to  each  party,  to  attend  at  time 
[Bj.  §3.]         3jjjj  place,  if  they  see  cause,  to  assign  (c)  to  each  party  his 
[*161]       share*  thereof,  in  writing  :  which  assignment,  being  recorded 
berl^^ed.     io  the  Town  Clerk's  office,  shall  be  binding  upon  such  per- 
sons and  the  succeeding  occupiers  of  the  respective  lands, 
and  they  obliged  always  thereafter  to  maintain  their  part  of 
said  fence  ;  and  in  case  any  of  the  parties  shall  refuse,   or 

Proceedings  in  ,  ,  ....  , 

case  of  refusal  ncglcct  to  crcct,  Kccp  up  and  mamtam  the  part  to  such  party 
pair/  ^^^^  assigned,  the  same  may  be  done  by  the  aggrieved  party, 
in  the  manner  before  in  this  act  provided,  and  for  which  he 
shall  be  entitled  to  double  the  sum  ascertained,  in  manner  as 
Divisional  aforesaid,  and  to  be  recovered  in  like  manner.  And  all 
kcpUn  ^good  clivisional  fences  between  man  and  man  shall  be  kept  in  good 
repair  unless    repair  throuchout  the  year,  unless  the  occupiers  of  the  lands 

otherwise    a-         *^  ^     ^  ^       ^  * 

greed.  on  bolh  sidcs  shall  otherwise  agree  (c/) . 

«  Sect.  4.     Bt  it  further  enacted.  That  when  lands  be- 

Fencc  viewers  *'  ' 

to    decide  in  longing  to,  or  occupied  by  different  persons,  and  subject  to 

writing  how  or  ,^j  ,  ..^ 

on  which  side  be  fenced,  are  bounded  upon,  or  divided  from  each  other  by 

of  a  stream  a  .  «  ,  ,  i*i/**i/*«  jf    • 

divisional        any  orook,  poud  or  creek,  which  of  itself  is  not  a  sufficient 
^^  fence  in  the  judgment  of  the  Fence  Viewers,  and  it  is  in  their 

[lb  6  4  1  opinion  impracticable,  without  unreasonable  expense,  for  the 
partition  fence  to  be  made  in  the  middle  or  other  part  there- 
of, being  the  true  boundary  line  between  them  ;  if,  in  such 
case  the  occupant  of  the  land  on  one  side  shall  refuse  or  neg- 
lect to  join  with  the  occupant  of  the  land  on  the  other  side, 
in  making  a  partition  fence  on  one  side  or  tlie  other,  or 
shall  disagree  respecting  the  same,  then  two  or  more  Fence 
Viewers  of  the  town  or  towns  wherein  such  lands  lie,  on  ap- 

(c)  If  a  part  of  a  division  fence  be  assigned  to  a  party  to  keep  in  repair, 
it  is  his  property,  so  far  at  least  that  the  removal  of  it  for  lawful  purposes 
cannot  make  him  a  trespasser;  nor  is  there  a  joint  tenancy  or  tenancy  in  com- 
mon of  the  materials  of  which  the  fence  is  oomposed.  Burrell  vs.  Burreli, 
11  Mass.  294. 

{d)  When  parties  have  agreed  upon  a  fenco  variant  from  the  line,  RTOwedly 
for  convenience,  and  shall  have  continued  to  claim  according  to  the  true  line, 
neither  party  acquires  a  title,  or  even  a  right  of  possession,  against  tho  other, 
merely  on  account  of  the  fence.     Burrell  vs.  Burrell,  II  Mass.  298. 
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plication  to  them  made,  shall  forthwith  view  such  brook,     Ch.  44. 
river,  pond  or  creek  ;  and  if  they  shall  determine  the  same     ^-^"^^"^^ 
not  to  answer  the  purpose  of  a  sufficient  fence,  and  that  it 
is  impracticable  to  fence   at  the  true  boundary  line ;  they 
shall  judge  and  determine  how,  or  on  which  side  thereof  the 
fence  shall  be  set  up  and  maintahied,  or  whether  partly  on 
one  side  and  partly  on  the  other  side,  as  to  them  shall  ap- 
pear just,  and  reduce  such  their  determination    to  writing, 
having  first  given  notice  to  the  parties  to  be  present  at  such 
assignment :  and  if  eitlier  of  the  parties  shall  refuse  or  ne- 
glect to  make  up  and  maintain  the  part  of  the  fence  to  such  Proceedings  in 
party  belonging,   according  to  the  Fence  Viewers'  determi-  to  bun<r*^ili^ 
nation  in  writing,  as  aforesaid,  the  same  may  be  done  and  **^'"^"6*y* 
performed,  as  in  this  act  is  before  provided,  and  the  delin- 
quent* party  subject  to  the  same  costs  and  charges  to  be  re-       [*163] 
covered  in  Hke  manner. 

Sect.  5.  Be  it  further  enacted^  That  where  any  lands  when  persons 
belonging  to  two  persons  in  severalty,  shall  have  been  im-  ^aU^  have*' 
proved  in  common,  without  a  partition  fence  between  them,  ^™JJ^^  ^^ 
and  one  of  the  occupants  shall  be  desirous  to  improve  his  pait  ?"«  wishoi  to 

improve    in 

in  severalty,  and  the  other  occupant  shall  refuse  or  neglect,  severalty, what 
on  demand  to  divide  the  line  where  the   fence  ought  to  be  ^  to  be"?ad. 
built,  or  to  build  a  sufficient  fence  on  his  part  of  the  line  rjj,  «  51 
when  divided,  it  shall  be  in  the  power  of  the  party  desiring 
It,  to  have  the  same  divided  and  assigned  by  two  or  more  of 
the  Fence  Viewers  of  the  same  town,  in  the  way  and  man- 
ner in  this  act  provided  ;  and  the  same  Fence  Viewers  may, 
in  writing,  assign  a  reasonable  time,   having  regard  to  the 
season  of  the  year,  for  making  up  the  fence ;  and  if  the  oc- 
cupant complained  of  shall  not  build  and  erect  his  part  of  the 
fence  within  the  time  so  assigned,  it  shall  and  may  be  lawful 
for  the  other  party,  after  having  made  up  his  own  part  of  the 
fence,  to  make  up  the  other's  part,   and   recover   therefor 
double  the  sum  it  shall  cost,  with  the  fees  of  the  Fence  View- 
ers, in  the  way  and  manner  in  this  act  before  provided. 

Sect.  6.     Be  it  further  enacted^  That  when  one  party  Whenonepar- 

1     11  1        !_•     •      1  i_        ty  cea«cfl  to  im- 

sball  cease  to  nnprove  his  land,  or  shall  lay  his  inclosure,  be-  prove  his  land, 
fore  under  improvement,  in  common,  he  shall  not  have  a  right  fen^e  shall  n- 
to  take  away  any  part  of  the  partition  fence  that  to  him  be-  ™**°' 
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Ch.  44.     longs  (e),  adjoining  to  the  next  inclosure  that  is  improved  : 
^^-^     Provided,  The  party  continuing  to  improve  wiU  aUow  and 
pay  therefor,  so  much  as  two  or  more  Fence  Viewers  shall, 
in  writing   determine   the   reasonable   value  thereof.     And 
whenever  any  lands  which  have  laid  unimproved  and  in  com- 
mon, shall   be  afterwards  inclosed  or  improved  by  depas- 
turing, the  occupant,  lessor  or  freeholder  thereof  shall  pay 
for  the  one  half  of  each  partition   fence   standing  upon  the 
divisional  line  between  the  same  land  and  the  land  of  the 
inclosures  of  any  other  occupant  or  proprietor,  the  value  and 
part  thereof  to  be  ascertained,  in  writing,  in  case   they  shall 
not   agree   between   themselves,  by  two  or  more   of    the 
Fence  Viewers  of  the  same  town  wherein  such  land  lies  ; 
and  in  case  such  occupant,  lessor  or  proprietor  as  aforesdd, 
[•163]       shall*  neglect  or  refuse  to  pay  for   a  moiety  of  the  partition 
fences,  for   the   space   of  thirty  days  after  demand  made, 
the  value  having  been  ascertained  as  aforesaid,  the  proprietor 
of  the  fence  may  have  and  maintain  in  form  aforesaid,  an  ac- 
Where  towns'  tion  of  the  case  for  such  value  and  the  costs  of  ascertaining 
b^daries,^'!^  the  same.     And  in  all  cases  where  the  line  upon  which  par- 
to**iSe  ^lak^    ^^®°  fence  is  to  be  made  or  divided  is  the  boundary  line  of 
from  each       one  or  more  towns,  or  partly  in  one  town  and  partly  in  anoth- 
er town,  a  Fence  Viewer  shall  be  taken  from  each  town. 
Water  ftneet       Sect.  7.     Beit  further  enacted,  That  when  a  water  fence, 
tobem^tain-  qf  fence  running  into  the  water  is  necessary  to  be  made,  the 
parties.  same  shall  be  done  in  equal  halves,  unless   by  the  parties 

[lb.  §  7.]        otherwise  agreed  :  and  in  case  either  party  shall  refuse  or 
neglect  to  make  or  maintain  the  share  to  such  party  belong- 
ing, similar  proceedings  shall  be  had,  as  in  other  cases    of 
the  like  kind  respecting  fences  out  of  the  water,  in  this  act 
Proviso  as  to  mentioned  :    Provided,  That  nothing  in  this  act  contained 
exceeding  half  shall  extend  to  house  lots,  the  contents  of  which  do  not  ex- 
an  acre.  ceed  half  an  acre  ;  but  if  the  owner  or  owners  of  such  lots 

shall  improve,   his   neighbor   shall  be  compellable  to  make 
and  maintain  one  half  of  the  fence   between  them,  whether 
he  improve  or  not ;  or  to  make  void  any  written  agreement 
respecting  the  making  or  maintaining  partition  fences, 
[lb.  §  8.]  Sect.  8.     Be  it  further  enacted.  That  any  Fence  Viewer 

(e)  See  note  e,  p.  182,  of  thia  volume. 
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duly  chosen  and  sworn,  who,  on  due  notice  given  him  and    Ch.  44. 
being  requested  by  any  person  interested  to  view  any  fence     ^-^"^-^ 
complained  of,  as  insufficient,  shall  neglect  forthwith  to  attend  fence  ^iewerg 
the  same,  shall  forfeit  and  pay  the  sum  of  three  dollars,  to  dutjT'  ^"^ 
him  or  them  who  shall  sue  for  the  same,   witliin  forty  days 
after  such  neglect,  and  each  Fence  Viewer  shaU  be  paid  one 
dollar  a  day,  fifty  cents  for  half  a  day,  and  under  that  twenty 
five  cents,  for  the  time  he  shall  be  engaged  in  the  business  of 
his  office,  by  the  person  employing  him.     And  in  case  the 
complainant  shall  neglect  to  pay  the  Fence  Viewers  their  le- 
gal [ees^  within  thirty  days  after  the  service  done,  they  may 
severally  recover,  by   an   action  of  the    case,   double   the 
amount  of  such  fees  ;  and  each  Fence  Viewer  may  be  a  wit- 
ness for  or  against  his  companion  in  such  suit. 

Sect.  9.     Be  it  further  enacted^  That  in  any  and  every 
town*  or  plantation  in  this  State,  where  several  allotments  of      [♦164] 
lands  are  inclosed  and  fenced  in  one  ceneral  field,  or  where  Proprietors  of 

-^      ,  general  and 

they  have  been  so  inclosed,  fenced  and  improved,  or  where  common  field* 
all  the  proprietors  of  any  land  shall  hereafter  see  cause  to  nuai  mectingi 
inclose,  fence  and  improve  the  same  in  such  manner,  such  i^ec^^n  mode 
proprietors  may,   some  time  in  March  annually,  and    from  ^  ioiproving, 
time  to  time,  as  tliey  judge  proper,  meet  together  to  make 
such  rules   and  adopt  such  modes  of  improvement,  as  they  p^b.'24 1i?86 
shall  think  just  and  equitable  and  most  for  the  general  bene-  §  ^0 
fit ;  and  the  proprietor  or  proprietors  of  each  lot  respectively, 
during  the  time  of  his  or  their  pasturing,  planting,  mowing  or 
otherwise  improving  his  or  their  part  in  such   general   field, 
shall  make  and  maintain  his  or  their  respective  part  of  the 
whole  fence,  according  to  the  quantity  of  acres  of  land  con- 
tained in  his  or  their  allotment,  until  the  major  part  of  the 
propriety,  at  a  meeting  of  such  proprietors  legally  warned  for 
that  purpose,  shall  see  cause  to  alter  the  form  of  their  im- 
provement.    And  the  whole  general  fence  shall  be  measured, 
and  each  proprietor's  part  set  out  and  apportioned  by  two  or 
three  discreet  indifferent  persons,  appointed  and  sworn  for 
that  purpose,  by  any  Justice  of  the  Peace  for  the  said  coun- 
ty, unless  the  major  part  of  the  propriety  agree,  and  proper-  f^i^  ^ro^Jl 
tion  the  same  among  themselves.     And  when  the  proportion  {|.°^|^^5^  ^^' 
of  each  proprietor  in  such  general  fence  is  adjusted  and  de-  be  recorded. 
Vol.  I.  24 
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Ch.  44.     termined,  the  same  shall  be  entered  upon  record  by  the  Clerk 
^-^"^^"^^      of  the  propriety  ;  and  where  there  is  no  such  Clerk,  by  the 
Expense  to  be  Clerk  of  the  town  wherein  the  land  lies,  any  law,  usage  or 
^etore^in^"  custom  to  the  Contrary  notwithstanding.     And  the  charge 
propordon,&c.  arising  by  dividing  and  setting  off  the  several  parts  of  such 
fence,  to  and  among  the  proprietors  of  lands  inclosed  and 
fenced  in  one  general  field,  and  also  the  charge  of  making 
and  maintaining  of  such  fence,  as  cannot  justly  be  set  off  to 
any  particular  proprietor  or  proprietors,  as  his  or  their  part, 
shall  be  borne  by  the  several  proprietors,  in  proportion  to 
their  respective  interests  in  such  field. 
Froccedinirs  Sect.   10.     Be  it  further  enacted.    That  whenever  the 

when  fence     fence  around  any  general  and  common  field,  belonging  to  any 
mon  field  is  de-  freeholder,  occupant,  or  improver  of  any  land  in  such  field, 
*     *       shall  become  deficient  and  need  repairing,  the  owner  thereof 
shall  immediately  repair  such  defective  fence,  after  being  duly 
[*165]       notified*  of  such  deficiency  by  any  Fence  Viewer  of  the  town 
wherein  such  field  lieth  ;  and  in  case  the  owner  thereof  shall 
Feb.  24, 1795,  neglect  to  repair  such  defective  fence,  for  the  space  of  three 
^  '^  days,  after  due  notice  given  thereof  by  any  Fence  Viewer  as 

aforesaid,  it  shall  and  may  be  lawful  for  any  freeholder  or 
occupier  of  any  lands  in  such  fields,  to  repair  such  defective 
fence  ;  and  when  the  same  shall  be  completed  and  adjudged 
sufiicient,  by  two  or  more  of  the  Fence  Viewers  of  the  town 
wherein  such  fence  lieth,  and  the  value  thereof,  together 
with  the  Fence  Viewers' fees,  ascertained  in  writing,  by  them 
subscribed,  the  person  who  shall  make  up  or  repair  such  de- 
ficient fence,  shall  have  right  to  demand  and  receive  of  the 
occupier,  lessor  or  freeholder  of  the  land,  who  ought  to 
make  up  or  repair  the  same,  at  his  election,  double  the  ex- 
pense of  making  or  repairing,  surveying  and  viewing,  such 
fence  ;  and  in  case  of  neglect  or  refusal  to  make  payment 
thereof  for  the  space  of  one  month,  after  notice  and  demand 
made  of  the  person  against  whom  he  shall  make  his  election, 
to  satisfy  him  therefor,  he  may  sue  for  and  recover  the  same 
by  a  special  action  of  the  case,  with  cost  of  suit,  in  any 
Court  proper  to  try  the  same.  And  whereas  it  often  hap- 
pens that  fences  around  general  and  common  fields  are  blown 
down,  carried  away,  or  otherwise  destroyed  by  sudden 
floods  or  tempests,  and  it  is  necessary  the  same  should  be 
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immediately  repaired  to  prevent  the  destruction  of  the  grain     Ch.  44. 
and  crops  growing  therein  :  v^-v-^;/ 

Sect.   11.     Be  it  therefore  enacted ^    That  whenever  any  Proceedingt 
such  fence  shall  be  thus  suddenly  blown  down,  carried  away,  rou^  common 
or  destroyed,  and  the  crops  of  grain  or  grass  therein  grow-  bbmi^own 
ing,  shall  be  thereby  exposed  to  be  immediately  destroyed,  *^^" 
the  occupant  or  freeholder  of  the  same,  to  whom  the  same  V^-  §2.] 
fence  belonged  to  repair,  shall  immediately  repair  the  same ; 
and  in  case  of  neglect  for  the  space  of  twenty-four  hours, 
after  notice  given  him  thereof  by  any  Fence  Viewer  as  afore- 
said, it  shall  and  may  be  lawful  for  any  freeholder  or  occupier 
of  any  lands  in  such  fields,  to  set  up  and  sufficiently  repair 
such  fence  :  and  when  the  same   shall  be  completed  and 
adjudged  sufficient  by  two  Fence  Viewers  or  more,  as  afore- 
said, and  the  value  thereof,  together  with  the  Fence  View- 
ers' fees,  ascertained  in  writing  as  aforesaid,  the  person  who 
shall*  set  up  or  repair  the  same,  shall  have  tight  to  demand       [*1M] 
and  receive  of  the  occupier,  lessor  or  freeholder  of  the  land, 
who  ought  to  make  up  and  repair  such  fence,  at  his  election, 
double  the  sum  thus  ascertained  as  aforesaid,  for  the  ex- 
pense of  setting  up,  repairing,  surveying  and  viewing  the 
same ;  and  in  case  of  neglect  or  refusal  to  make  payment 
thereof,  for  the  space  of  one  month  as  aforesaid,  after  de- 
mand made  of  the  person  against  whom  he  shall  make  his 
election  to  receive  the  same,  he  may  sue  for  and  recover  the 
same,  with  costs  of  suit,  in  manner  as  is  before  directed. 

Sect.   12.     Be  it  further  enacted^  That  any  person  now  Any  person 
owning,  or  who  may  hereafter  own  any  lands  lying  within  i,!^  a   general 
the  limits  of  any  general  and  common  field  within  this  State,  ^,^'  ihTL^ 
shall  have*  the  right  to  inclose  his  own  land,  at  his  own  ex-  athiaownex- 
pense  ;  and  at  all  seasons  of  the  year,  to  have  the  exclusive    ^^ 

*  .  .  .  ,  [Maw.   Stat. 

and  separate  right  of  using  and  improving  his  own  land  so  June  16,1796.] 
inclosed  with  a  good  and  sufficient  fence  ;  Provided^  That  Provided, 
such  proprietor  shall  be  held  to  maintain  his  proportion  of 
the  general  fence  around  said  field. 

Sect.   13.     Be  it  further  enacted^    That  for  the  better  Mode  of  caU- 
enabling  such  proprietors  to  call  a  meeting  for  the  ends  afore-  o7proprieto« 
said,  it  shall  be  in  the  power  of  any  Justice  of  the  Peace  for  ^^^^^^ 
the  county  where  such  lands  lie,  upon  application  to  him 
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Ch.  44.     made  by  any  two  of  the  proprietors  of  such  general  fields, 
"-^"^^"^^      to  issue  out  a  warrant  for  such  meeting  ;  which  warrant,  and 
also  the  notification  of  the  meeting,  shall  express  the  busi- 
ness thereof,  and  shall  be  directed  to  one  of  the  proprietors 
Feb.  21,1786,  asking  the  same,  or  to  the  proprietors'  Clerk,  requiring  him 
*^  to  notify  the  proprietors  of  the  meeting,  and  the  time,  place 

and  occasion  of  the  same  ;  which  notification,  in  case  such 
field  lies  in  any  incorporated  town,  shall  be  given  in  writing 
to  each  proprietor  therein,  or  posted  up  in  some  public 
place  or  places  within  such  town,  fourteen  days,  at  least,  be- 
fore the  day  appointed  for  such  meeting,  or  in  case  any  of 
the  proprietors  do  not  reside  in  said  town,  the  notification 
shall,  for  the  like  time  be  advertised  in  any  two  of  the  Port- 
land newspapers,  and  in  one  other  newspaper  (if  such  there 
be)  printed  in  the  county  where  such  estate  lies,  at  least  four 
weeks  successively  before  such  meeting  ;  or  such  meetings 
may  be  otherwise  warned  by  posting  up  written  notifications 
[♦167]  in#  some  public  place  in  each  and  every  town  and  plantation 
where  any  one  or  more  of  the  said  proprietors  may  reside, 
fourteen  days  at  least  before  the  time  appointed  for  holding 
such  meeting. 

Sect.   14.     Be  it  further  enacted.  That  the  proprietors 

Proprietors  at  •^  ,  '  r     i 

•uch  meeting!*  of  such  general  fields  respectively  shall  be  and  are  hereby  ful- 

may   raise  i  i       *       i         i  i     .  *  «  •        <• 

moiH  V,  elect  v  authorized  and  empowered,  m  a  proprietors  meeting  lor 
cers,  «c.  ^jj^  purpose  regularly  convened,  by  a  major  vote  of  the  pro- 
[MaM.  Stat.,  prietors  tlien  present,  (the  vote  to  be  collected  according  to 
I  g/j  *  '  tlie  interest  of  the  proprietors)  to  agree  upon  and  pass  one  or 
more  votes  for  the  raising  and  collecting  such  sum  or  sums 
of  money  from  time  to  time,  as  tliey  shall  judge  necessary 
for  defraying  the  charges  aforesaid,  and  for  carrying  on,  or 
managing  any  common  affairs  relating  to  such  proprietors  ; 
and  that  tliey  be  alike  empowered  to  choose  three  or  five  as- 
sessors for  the  assessing  and  apportioning  such  sum  or  sums 
so  agreed  on,  and  voted  upon  the  proprietors  of  such  fields, 
according  to  their  several  interests  therein  ;  and  to  appoint  a 
collector  or  collectors  to  gather  in  and  collect  the  same  ; 
which  collector  or  collectors  shall  be,  and  are  hereby  fully 
empowered  to  levy  and  collect  the  sum  or  sums,  so  set  and 
apportioned  for  such  proprietors  to  pay,  in  the  same  manner 
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as  constables  of  towns' within  this  State  are  empowered  to  Ch.  44. 
levy  and  collect  the  public  rates  or  taxes ;  and  to  pay  in  the  ^-^"^-^^^-^ 
same  to  the  proprietors  or  their  Clerk,  who  is  hereby  em- 
powered to  grant  warrants,  for  the  levying  and  collecting  such 
assessment  .at  such  time  as  shall  be  by  them  appointed  for  the 
payment  thereof:  and  such  Clerk  shall  be  accountable  to  the 
proprietors  therefor  ;  the  person  or  persons  so  assessing  the 
said  proprietors,  and  the  collector  or  collectors  that  shall  be 
so  appointed  for  the  gathering  and  collecting  the  sum  or  sums 
so  granted  and  agreed  upon  by  the  said  proprietors  to  be  as- 
sessed and  collected  as  aforesaid,  shall  be  under  oath  for  the 
true  and  faithful  performance  of  their  services  respectively  ; 
which  oath  shall  be  administered  to  them  as  the  law  provides 
for  swearing  town  officers  :  Provided  nevertheless^  That  any 
such  proprietor,  who  apprehends  himself  aggrieved,  or  over- 
rated in  the  making  or  apportioning  such  assessment,  shall 
have  liberty  to  apply  to  tlie  Justices  of  the  Court  of  Sessions 
in  the  respective  counties,  where  such  fields*  lie,  for  relief;  [*168] 
and  in  such  case  the  said  Justices  are  hereby  fully  empower- 
ed to  grant  relief  accordingly  ;  and  their  judgment  shall  be 
final. 

Sect.   15.     Be  it  further  enactedj    That  the  proprietors  ji^y  ph^otc 
aforesaid,  or  tlie  major  part  of  such  of  them  as  shall  be  pres-  g^fj^^^*  *"^ 
ent  at  a  meeting  legally  warned  for  that  purpose  may  choose  who  are  to  be 
Hay  Wards  or  Field  Drivers,  who  shall  be  under  oath,  and 
shall  have  the  same  powers  as  if  tliey  had  been  chosen  by  a 
town. 

Sect.  16.     Be  it  further  enacted^  That  if  any  proprietor  penalty  for 
in  any  common  or  general  field  shall  put,  or  cause  to  be  put  P""ing  cattle 

■;  °  *^      '  *^        &c.  into  such 

therein  any  horse,  cattle,  sheep  or  other  creature,  over  and  fields,    before 
above  the  number  allowed  him,  or  before  the  day  agreed  up-  pointed;  or 
on ;  or  keep  them  longer  there  than  the  time  set  and  limited  2eir   propor- 
by  a  major  vote  of  the  proprietors,  he  shall  be  deemed  a  tres-  *'°"- 
passer ;  and  his  creatures  so  put  in  shall  be  proceeded  with  L^b.  §  5.] 
by  any  of  the  proprietors  as  creatures  taken  damage  feasant, 
to  all  intents  and  purposes,  as  much  as  if  he  owned  no  land 
within  such  general  field. 

Sect.   17.     Be  it  further  enacted^  That  when  and  so  of- 
ten as  any  trespass  or  trespasses,  shall  be  done  in  any  com-  ^^^  ^  ^'^ 
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Ch.  44.     mon  or  general  field,  by  reason  of  the  insufficiency  of  the 
"-^""^^•^     fence  belonffine  to  any  person  ownins  the  adjoinine  land,  the 
mating  damn-  party  or  parties  injured  shall  forthwith  procure  two  sufficient 
S^pa^',&c.  persons  of  good  repute  to  view  and  adjudge  of  the  damage 
done,  giving  notice  of  such  trespass  to  the  owner  or  claimer 
of  the  horse,  cattle^  sheep  or  other  creature,  that  did  the 
same  (if  he  be  known  and  resident  in  the  same  town,  or  near 
thereto)  that  he  may  be  present,  and  nominate  one  of  the  ap- 
praisers of  such  damage,  if  he  see  cause :   and  the  damage 
shall  be  answered  according  to  such  appointment.     And  where 
damage  happens  through  the  insufficiency  of  the  fence,  the 
owner  or  occupant  of  the  land  to  which  the  defective  fence 
belongs,  shall  be  liable  to  answer  and  make  good  all  such 
damage. 
LinMtoberun       Sect.   18.     Be  it  further  enactedj  That  each  proprietor 
^S'^^DM  of  lands  lying  unfenced,  or  in  any  common  field,  shall,  once 
in  two  years.    Ju  ^y^^Q  years.  On  SIX  or  more  days  warning,  previously  given 
[lb.  §  7.]        jjjjjj  jjy  ^g  proprietor  or  proprietors  of  the  land  next  ad- 
[♦169]      joining*,  run  the  lines,  and  make  or  keep  up  the  boundaries 
between  their  respective  lands,  by  sufficient  mete  stones,  on 
ncgl^f.  ^**     P^^"  ^^^  every  party  so  neglecting  or  refusing  shall  forfeit 
the  sum  of  two  dollars  to  the  party  moving  or  requesting  to 
run  the  line  ;  the  conviction  of  such  neglect  or  refusal  being 
had  before  any  Justice  of  the  Peace  within  the  same  county 
who  is  hereby  empowered  to  hear  and  determine  the  case. 
Proprietor!  Sect.  19.     Be  it  further  enacted^  That  it  shall  and  may 

aruf  diiwrntb-  ^®  lawful  to  and  for  the  proprietors  who  own  the  major  part 
ucsiich  general  q(  x]^q  interest  or  property  in  any  common  or  general  field,  at 
a  legal  meeting  to  be  warned  for  that  purpose,  to  dissolve  and 
discontinue  such  field ;  six  months  being  allowed   to  elapse 
before  such  discontinuation. 
Proviflo.  Sect.  20.     Provided  always^   and  be  it  further  enactedj 

[lb.  §  f.]  '^^^^  nothing  contained  in  this  act  shall  prevent  or  hinder 
the  proprietors  of  any  such  common  field  already  fenced, 
from  making  and  maintaining  their  fences  according  to  rules 
and  orders  formerly  agreed  on  by  them  at  any  meeting  legaUy 
warned, 
[lb.  §  10.1  Sect.  21.     Be  it  further  enacted.  That  at  every  meeting 

of  such  proprietors  the  votes  shall,  by  the  Moderator,  b^col- 
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lected  and  counted  according  to  the  interests  of  the  proprie-    Ch.  44. 
tors  present,  where  such  interests  are  known.     And  whereas     ^-^">^"'*-' 

111  Proprietors  to 

It  often  happens   that  horses,  cattle,  and  other  creatures  are  vote  in  tJieir 
clandestinely  turned  into  general  fields,   or,  being  unruly,  "^\'n|^to**^" 
break  into  the  same  in  places  where  the  fence  is  good  and  ^^^  inter&iU 
sufficient  according  to  law ;  and  when,  in  such  cases,  propri- 
etors of  general  fields,  impound  horses,  cattle  or  other  crea- 
tures, the  owners  replevy  them  because  the  fence  inclosing 
the  general  field  is  deficient  in  some  distant  place  from  that 
where  the  horses,  cattle  or  other  creature  entered  the  same, 
and  in  consideration  of  such  deficiency  judgment  is  unreason- 
ably recovered  against  such  proprietors  : 

Sect.  22.  Be  it  therefore  further  enactedj  That  when-  Damages  may 
ever  horses,  cattle  or  other  creatures,  shall  be  clandestinely  ^tltS^aredan- 
tumed  into  any  general  field,  or,  being  unruly,  break  into  the  f?JJi"^*rbrMjt 
same,  and  shall  be  taken  and  impounded  by  a  proprietor  »°  w^e»"e  the 

.^  IT      r  fence  is  good; 

thereof  and  a  writ  of  replevin  shall  be  purchased  by  the  own-  although  other 
er  of  the  horses,  cattle  or  other  creatures  so  impounded,  feJJ^  he  defi- 
for*  the  purpose  of  replevying  them,  it  shall  be  in  the  power  *^*^r»i70] 
of  the  Court  or  Justice,  before  whom  the  action  shall  be  ,,^  , ,, , 

[lb.  §  il.J 

brought,  to  give  judgment  in  favour  of  the  proprietor  of  the 
general  field,  upon  his  producing  satisfactory  evidence  to  the 
said  Court  or  Justice,  that  tlie  horses,  cattle  or  other  crea- 
tures replevied  as  aforesaid,  were  either  clandestinely  turned 
into  the  general  field,  or  broke  into  the  same  m  a  part  there- 
of, where  tlie  fence  was  good  and  sufficient  according  to  law, 
some  other  parts  of  the  fence  inclosing  the  general  field  be- 
ing deficient,  notwithstanding  :  And  whereas  it  often  hap- 
pens in  fencing  general  fields,  for  the  conveniency  of  fencing 
considerable  quantities  of  rocky  and  barren  land  not  capable 
of  tillage,  are  taken  into  such  fields,  the  owners  of  which  may 
be  obliged  to  make  fence,  and  also  pay  taxes  equally  with  the 
other  proprietors  whenever  an  assessment  is  made  by  the  pro- 
prietors of  such  field  ;  which  is  very  unjust : 

Sect.  23^     Be  it  therefore  further  enacted^  That  all  lands  ^^^^  ^„j 
now  lying  in  general  fields,  or  that  hereafter,  may  be  taken  [^^y^}^U^  j^ 
into  the  same,  that  are  so  rocky  or  barren  that  die  owners  eatimatine  ex- 
thereof  have  never  improved  diem,  either  by  mowing,  plough-  ce»,  and  from 
ing,  or  feeding,  such  owners  shall  not  be  obliged  to  make,  oo 
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Ch.  44.    account  of  such  lands,  any  part  of  the  fence  in  compassing 
^■^"^•^^^-^      such  general  fields  ;  nor  shall  they  be  taxed  for  them  in  any 
[lb.  §  12.]       rate  or  tax,  raised  by  the  proprietors  of  such  field,  until  they 
shall  make  improvement  thereon.     And  whereas  the  minor 
part  of  the  owners  or  proprietors  of  common  fields,  in  some 
instances,  have  been  and  may  be  desirous  of  a  partition  of 
such  field  into  two  or  more  distinct  fields,  from  a  persuasion . 
that  their  shares  or  lots  might  (if  separated  and  fenced  off 
from  the  rest)  be  improved  much  more  to   their  advantage, 
in  some  manner  different  from  that  agreed  on  by  the  major- 
ity :    To  the  end  therefore  that  such  of  the  owners  as  are  or 
may  be  so  minded,  may  not  be  unreasonably  restrained  by 
the  rest  from  having  such  partition  : 
When  3  or         S EOT.  24.     Be  it  enacted^  That  when  any  three  or  more 
more    owners  of  the  owncrs  or  proprietors  of  lots  in  any  common  or  eene- 

m  general  field  ...  . 

wish    to    im-  ral  field,  lying  within  one  general  fence  or  inclosure,  shall 

prove  their  lots  .  ......  i         i     •     i        i  i 

separate  from  make  apphcation,  m  writing,  under  their  hands  to  the  propri- 
fiewfm^TOed-  ctors  of  such  field,  (at  any  meeting  legally  warned  fcr  that* 
inga^  in  such  purpose)  to  have  the  lots  or  shares  of  the  owners  or  proprie- 
l*^'^^]  tors  so  applying,  or  theirs  with  other  lots  or  shares  (taken 
[lb.  §  13.]  together)  to  make  one  entire  field,  to  be  separated  from  the 
rest  by  one  common  fence,  and  to  be  improved  as  a  distinct 
Caseofpropri-  ^ud  separate,  but  common  field  ;  in  such  case,  if  the  propri- 
etors rcfusmg.  gjQj.g^  ^jjQ  have  the  greater  part  of  the  interest  among  those 

who  are  present  at  such  meeting,  shall  withhold  or  refuse  their 
assent  to  such  division  or  partition,  it  shall  and  may  be  lawful 
Court  of  Sea-  for  the  Justices  of  the  Court  of  Sessions  for  the  said  county, 
poin*  a**  Cmn-  upon  application  made  to  them,  to  appoint  a  committee  of 
partiTiin™^^  five  freeholders  within  the  said  county  (under  oath)  to  make 
the  partition  prayed  for,  if  it  shall  appear  to  such  committee 
to  be  expedient,  and  lo  assign  to  each  field  its  part  or  pro- 
portion of  the  divisional  fence  in  consequence  of  such  parti- 
tion, to  be  made,  kept  up  and  maintained  by  the  proprietors 
of  the  respective  common  fields  ;  and  the  return  being  made 
under  the  hands  of  the  major  part  of  such  committee,  and  ac- 
cepted by  the  said  Court  of  Sessions,  the  fields  so  separated 
shall  be  considered  as  distinct  and  separate  common  fields, 
and  the  owners  or  proprietors  of  each  field  a  distinct  and  sep- 
arate propriety,  as  fully  to  all  intents  and  purposes  whatsoev- 
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er,  as  the  owners  or  proprietors  of  such  general  field  were     Ch.  44. 
considered  before  such  partition  was  made  :    Provided^  That     ^-^^v^^-^ 

,       r  •  •        1  i  •  •         1  Proviao  for  no- 

no  order  for  partition  be  made,  or  committee  appointed,  un-  tice  to  the  pro- 
til  the  rest  of  the  proprietors  have  been  duly  notified  of  such  P"^*®^"- 
application,  and  opportunity  given  them  to  make  their  objec- 
tions thereunto  ;  which  notice  shall  be  given  by  serving  the 
Clerk  of  such  proprietors  with  a  copy  of  such  written  appli- 
cation, thirty  days  at  least  before  such  order  or  appointment 
be  made  ;  and  every  committee  that  shall  be  appointed  and 
employed  as  aforesaid,  shall  make  return  of  their  doings,  in 
writing,  under  their  hands,  unto  the  said  Court,  as  soon  after 
as  may  be,  for  acceptance  and  confirmation  :  and  the  proprie- 
tors, whose  interest  shall  be  so  set  off,  as  well  as  the  remaining 
proprietors,  shall  have  and  enjoy  all  the  powers  and  privile- 
ges which  the  proprietors  qf  general  fields  are  by  law  vested 
witli. 

Sect.  25.     Be  it  further  enactedy  That  when  the  major 
part,  in  interest,  of  the  proprietors  of  any  tract  of  land,  con- 
sisting of*  several  allotments,  shall  be  desirous  of  inclosing,       [•172] 
fencing  and  improving  the  same  in  one  general  field,  they  may  ^^®°  i™g** 
apply  to  the  Circuit  Court  of  Common  Pleas  in  the  county  proprietom  of 
where  such  land  lies ;   and  when  such  land  lies  in  different  consisting  of' 
counties,  then  to  the  Supreme  Judicial  Court  to  be  holden  in  ments,  wi«h^to 
either ;  and  on  such  application  the  said   Court  shall  notify  *"J*'?*^  ^^^ 

'II  J    whole  in  a  g«i- 

the  proprietors  concerned  in  said  land  to  appear  at  the  same  e*^  field— 

*      *  *  *  ^  what  proceed- 

Court,  at  the  same  or  the  next  term  thereof,  in  such  manner  ings  are  to  be 
and  form  as  the  Court  shall  judge  proper  ;  and  if  on  hearing 
the  said  proprietors,  it  shall  be  deemed  for  their  general  ben-  rMaas.  Stat, 
efit  by  the  said  Court,  they  shall  decide  that  such  land  shall 
be  fenced,  inclosed  and  improved  in  one  general  field  ;  and 
after  such  tract  of  land  shall  be  so  established  as  a  general 
field,  the  first  meeting  of  the  proprietors  may  be  called,  on 
application  to  a  Justice  of  the  Peace,  in  the  manner  provided 
by  this  act,  at  any  time  in  the  year  ;  and  at  such  first  meet- 
ing, the  proprietors  of  such  field  may  agree  upon  the  manner 
of  calling  and  notifying  future  meetings,  as  well  the  annual  as 
special  meetings,  of  such  proprietors  ;  and  such  proprietors 
shall  be  entitled  to  all  the  rights  and  privileges,  and  subject 

Vol.  I.  25 
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Ch.  45.     to  all  the  duties,  to  which  proprietors  of  general  and  common 
^^"'''"^-'     fields  are.     [Approved  February  24,  1821.] 

Additional  Act,  ch.  233,  Vol.  3,  p.  62. 


Chapter  4S. 

AN  ACT  for  the  support  and  regulation  of  Milk. 

Owners  ofwa.       Sect.  1.     Jl>E  t^  twiciti  by  the  Senate  and  House  of 
^  ^eh  ^n  -R«P*w«n<a<i»e5,  in  Legislature  {tssembled^  That  where  any 
land,  &c.  may  persoD  hath  already  erected,  or  shall  erect  any  water  miU,  on 
cicnt  bead  of  his  own  land,  or  on  the  land  of  any  other  person,  by  his  con- 
damages,  &c.    sent  legally  obtained,  and  to  the  working  of  such  mill  it  shall 
be  found  necessary  to  raise  a  suitable  head  of  water  ;  and  in 
Feb.  27,1796,  SO  doing  any  lands  shall  be  flowed  not  belonging  to  the  own- 
er of  such  mill,  it  shall  be  lawful  for  the  owner  or  occupant 
of  such  miU  to  continue  the  same  head  of  water  to  his  best 
advantage,  in  the  manner  and  on  the  terms  herein  after  men- 
tioned (a). 

(a)  1.  In  proceedings  under  this  statute  and  the  additional  act,  the  respond- 
ent may  plead  any  matter  shewing  sufficient  cause  why  further  proceedings 
should  not  be  had,  though  such  plea  be  not  enumerated  therein.  Axtell  vs. 
Coombs,  et  aL  4  G//.  822. 

2.  The  right  to  flow  the  lands  of  another,  in  order  to  raise  water  snfli- 
cient  to  carry  a  mill,  subject  to  the  claim  for  damages,  ia  given,  by  necessa- 
ry implication,  in  this  statute,  and  therefore  needs  not  to  be  proved  by  wri- 
ting, under  the  statute  of  frauds.     Clement  vs.  Durgin,  6  G{f.  9. 

8.  This  act  does  not  provide  for  the  acquiring  of  property  in  the  land  of 
another  by  parole,  for  the  purpose  of  erecting  or  carrying  on  a  mill ;  but  it 
has  merely  superadded  the  right  of  flowing  land,  «p0D  compensation,  accord- 
ing to  the  statute,  by  those  who  have  legally  obtained  the  right  to  build  a 
milL     Cook  vs.  Steams^  11  Mass.  588. 

4.  Since  the  statute  of  Feb.  27,  1796  was  enacted,  no  action  at  commoQ 
law  lies  against  the  owner  of  a  mill  for  flowing  the  land  of  another,  nnleaa 
aAer  a  judgment  under  the  statute,  he  refuses  to  give  security  to  the  complaia- 
ant  for  the  yearly  damages  ascertained,  or  shall  flow  the  land  at  a  season  of 
the  year  determined  by  the  jury  to  be  unseasonable.  Stowell  vs.  Flaggy 
11  Mass.  864. 
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Sect.  2*.     jBe  t/ /ur/Aer  eviacted,  That  if  any  person  shall    Ch.  45. 
8ust^  damages  in  his  lands  by  their  being  flowed  as  afore-     ^--'"v-^^ 
said,  he  may  complain  (b)  to  the  Circuit  Court  of  Common  Penon  iDjur- 
Pleas  of  the  county  wherein  the  lands  so  flowed,  shall  be  sit-  piai^to  a°c" 
uated;  and  the  said  Court  shall  order  the  complainant  to  ^™- **«*•• 
notify  the  owner  or  occupant  of  the  mill  complained  of,  by  iMats.  Sue 

.  .  .  Feb.28  1796.1 

serving  him  with  an  attested  copy  of  such  complaint,  (together  ' 

with  such  order  thereon)   fourteen  days  at  least  before  the  Proceeding* 
then  next  term  of  said  Court,  that  he  may  then  appear  and 
show  cause,  if  any  he  have,  why  a  warrant  should  not  issue  1®**  addition- 
in  the  manner,  and  for  the  purposes  prayed  for  in  such  com- 
plaint ;  or  such  complainant,  may  fourteen  days  at  least  be-  ant  may  14 
fore  the  sitting  of  the  Court,  to  wliich  he  intends  to  prefer  his  cSurt  cause 
complaint,  cause  the  owner  or  occupant  of  such  mill  to  be  ^^^^  ** 
served  with  an  attested  copy  of  such  complaint. — And  such  Mode  of  noti- 
service  or  notification,  certified  by  the  proper  officer,  shall  ^^*°^' 
be  deemed  sufficient  evidence  of  proper  notice. 

Sect.  3.     Be  it  further  enacted,  That  if  any  owner  or  ifceminfacto 
occupant  of  any  mill  shall  plead  (c)  to  such  complaint,  and  in  complaiot  he 
his  plea  shall  deny  the  complainant's  tide  to  the  lands  said  al^to  blTSd 
to  be  damaged  by  flowing,  or  shall  claim  a  right  to  flow  such  *"  ^^^^' 
lands  without  payment  of  damages  (J),  or  for  an  agreed  com-  ^   *  ^  'J 

(b)  1.  This  remedy  docs  not  lie  for  a  town,  against  one  who  has  flowed  a 
towo  road.  The  renoedy  in  sach  case,  is  by  special  action  on  the  case. 
Calais  m.  Dyer,  7  Glf.  155. 

2.  Bat  it  seems  that  it  does  lie  for  one  who  has  only  a  private  easement 
in  the  land  ;  and  also  for  a  tenant  for  years.     lb. 

8.  A  general  description  in  the  complaint,  of  the  land  flowed,  is  snflicient. 
Com.  vs.  Ellis,  11  Mass.  462. 

(c)  I.  The  pleas  stated  in  §  3,  cannot  be  considered  as  designed  to  exclude 
others  which  show  the  complaint  unfounded,  and  which  are  not  subjected  to 
ibe  examination  of  commissioners  ;  but  any  plea  showing  sufficient  cause 
why  furtiwr  proceedings  should  not  be  had,  is  admissable.  Axtell  vs. 
Coombs  4*  oL  4  Olf.  822  ;  see  Slack  vs.  Lyon  et  al.  9  Pick.  62. 

2.  See  note  a  1 ,  to  this  chapter  ;  also,  Vandersen  vs.  Corns to^,  8 
Mass.  184. 

(d)  I.  The  damages  are  to  be  assessed  for  the  injury  preceding  as  well  as 
miceeeding  Um  time  of  instituting  the  process.  lb.  and  Com.  vs.  Ellis,  11 
Mass.  468  ;  tee  Staple  vs.  Spring  4r  als.  10  Mass.  78  ;  also,  Avery  vs. 
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Ch.  45.     position  ;  the  Court  shall  order  a  trial  of  the  issue  which 
^•^^'^^     may  be  joined  by  the  parties,  by  a  jury  at  the  bar  of  said 
Court ;  or  if  the  issue  be  an  issue  in  law,  shall  determine  the 
same  themselves,  reserving  to  each  party  the  liberty  of  ap- 
pealing (e)  to  the  Supreme  Judicial  Court,  as  in  other  cflises. 

[Mem.  Stat.  Sect.  4.    [Repealed,  by  ch.  261,  Vol.  8,  p.  90. 

Feb.  27, 1796,  It  provided  for  empannelling  a  jury,  to  estimate  damajres  done  by  flowing,  and 

lei  K^'^'    ^'  *^ *°  determine  what  portion  of  the  year  (/)  the  lands  ought  not  to  be  flow- 

r*!*^-!  ed ;  with  directions  for  the  proceedings  of  the  jury.*] 
Sect   6.    [Repealed,  by  ch.  261,  Vol.  S,  p.  90. 

Feb.  26  1796  '^  provided,  that  parties  to  complaints  above  mentioned,  may  agree  on  a  com- 

§  2  &  4.]  mittee,  instead  of  a  jury,  with  similar  powers,  and  to  jMtioeed  in  same  man- 

[♦176]  *>««•  asjury.*] 

Such  verdict        Sect.  6.     Be  U  further  enactedj  That  such  verdict  or 
or  report  to  be  report  and  jud8;ment  thereon  so  recorded,  shall  be  the  meas^ 

the  measure  of  r     ^  i        i  -i     , 

yearly  damn-  ure  ol  the  yearly  damages,  until  the  owner  or  occupant  of 
such  mill,  or  the  owner  or  occupant  of  such  lands  so  flowed, 
[Mass.  Stat,  shall  on  a  new  complaint  to  the  said  Court  of  the  county,  and 
§  8.]  '  '  by  the  form  of  process  before  prescribed,  obtain  an  increase 
Wha  may  or  decrease  of  the  said  damages.  And  the  party  en  tided  to 
Sr'iS^for**"  ^^y  ^"^^  yearly  damages,  whether  the  party  to  the  record, 
wtA  damages,  hjg  heirs,  executors,  administrators,  or  assigns  may  have  an 
action  of  debt,  grounded  on  such  record,  to  recover  the  same. 
Costs,  how     And  the  party  prevailing  in  any  complaint  or  action  aforesaid, 

taxed  • 

shall  be  allowed  his  full  legal  costs,  though  the  damages  so 
assessed  or  debt  recovered  shall  not  amount  to  the  sum  of 
twenty  dollars  (g). 

Van  Demon,  5  Pick,  184  ;  Wolcoit  W.  M.  C.  v$,  Upham,  5  Pick,  292; 
Thompson  vs.  Crocker,  9  Pick.  604. 

2.  Damages  may  be  barred,  or  relinquished  by  parol.     Clement  vs,  Dwr^ 
gin,  5  Glf.  9. 

3.  See  Vanderaen  vs.  Comstock,  3  Mass.  184. 

(e)  No  appeal  lies  from  the  judgment  of  the  C.  C.  Pleas,  unless  the  re- 
spondent,  in  his  plea,  either  denies  the  title  of  the  eomplaiDant  to  the  lands 
flowed,  or  claims  the  right  to  flow  them  withovt  fStm  payment  of  demages, 
or  Cor  an  agreed  compoeitbn.  Lowell  vs.  Spring*  ^  Moms.  89^;  Crow- 
ell  vs,  G.  F.  M.  Company t  6  Glf.  282. 

(/)  Vandersen  vs.  Comstock,  3  Mass.  187. 

{g)  1.  No   execation  issnes,  nor  can  scire  facias  be  suataioed  on  such  re- 
cord, for  the  yearly  damegee.    The  settlement  runs  with  the  land,  and  h* 
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Sect.  7.     Be  U  further  enacted ^   That  if  any  person,     Ch.  45. 
whose  lands  shall  be  flowed  as  aforesaid,  shall,  on  his  filing     v^">^^ 

-,  i»^r  ^  *    z  •  'i-i  If  on   motion 

his  complaint  for  ascertaining  or  increasing  his  damages,  or  of  party  injur- 
on  bringing  his  action  of  debt  as  aforesaid,  move  the  said  miii  ^Zm^ n^ 
Court  to  direct  the  owner  or  occupant  of  such  mill  to  give  for^u^"dam- 
security  for  the  payment  of  the  said  damages  from  time  to  f»®»»  he  b  to 

^  *    •'  ,  ^  have  no  bene- 

timej  as  they  shall  become  due  ;   and  in  that  case,  the  said  fit  of  thi«  Act. 
owner  or  occupant  of  such  mill  shall  neglect  or  refuse  to  give  [ib.  §  4.] 
such  reasonable  security  as  the  said  Court  shall  order,  he  shall 
have  no  benefit  of  this  act,  but  shall  be  liable  to  be  sued  for 
so  flowing  the  lands  of  the  complainant  or  plaintiflf*,  in  the 
same  manner  as  though  this  act  had  not  been  passed. 

Sect.  8.     Be  it  further  enacted ^  That  if  the  complainant  Co«t«for  ret- 
shall  fail  to  prosecute  his  complaint,  in  any  stage  of  the  pro-  J^vaiHng!^ 
ceedings,  or  the  issue  joined  shall  be  determined  against  him,  IJ^lf^  ^^ 

r  et>«  2o)  ITVOf 

tlie  respondent  shall  recover  his  costs  as  in  other  cases.  §  2.] 

Sect.  9.     Be  it  further  enacted ^  That  the  owner  or  oc-  owner  ma/ 
cupant  of  any  mill  dam  may  tender  to  the  owner  or  occupant  ^y^riyiKt 
of  such  lands  as  may  be  flowed  by  the  erection  of  such  mill  V"\J^^^ 

feet  tuflpHBi 

dam,  any  sum  of  money  instead  of  the  yearly  damages  he 

may  be  entitled  to  receive  from  the  owner  or  occupant  of  l^J*"'-  ^^ 

such  mill  dam,  by  virtue  of  this  act,  within   one  month  after  §  i] 

the  past  year's  damages  shall  have  become  due.     And  if  the*       [♦1T«] 

owner  or  occupant  of  such  lands  shall  not  accept  the  same, 

but  shall  present  a  new  complaint  (h)  to  obtain  an  increase  of 

binding  on  the  grantees  of  the  parties  to  the  record.     Com.  vs.  Ellis,  11 
Mass.  466. 

2.  A  Terdiet  according  to  the  provisions  of  §  6,  is  conclnsive  between  the 
parties,  except  as  to  the  fatare  yearly  damages.  Johnson  vs.  Ktttridge  et 
oj.  17  Mass.  79. 

8.  A  verdict  and  jodgmeiit  in  a  process  under  the  statute  for  an  assessment 
of  damages,  finding  that  the  complainant  has  sustained  no  damages,  is  no 
bar  to  aMihiff's  complaint  for  subsequent  damages.  SUtoell  vs.  Flaggy  1 1 
Mass.  864. 

4.  Nor  is  a  recovery  in  an  action  at  common  Vkvs  lor  damages  by  tibe 
erection  of  a  mill,  a  bar  to  a  remedy  pursuant  to  die  statute  for  subsequent 
damages.     Staple  vs.  Spring  4*  a/.  10  Mass.  72. 

{h)  A  complaint  for  increase  of  damages  mnst  set  forth  such  former  com- 
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Ch.  45.     said  damages,  he  shall  not  be  entitled  to  costs  thereon  unless 
^■^"^•^^^-^     he  shall  obtain  an  increase  of  the  sum  so  tendered. 
Owner  of  Sect.   10.     Be  it  further  enacted^  That  the  owner  or  oc- 

**"***  aisToffer  ^^P^^^  ^^  lands  SO  flowcd,  may  also  offer  the  owner  or  occu- 
to  receive  leM  pgnt  of  such  mill  dam,  to  receive  of  him  any  proportion  of 
damages estab-  the  sum  established  as  his  yearly  damages,  by  reason  of  the 
'  said  flowing,  widiin  one  month  after  the  past  year's  damages 

[D).  §  2.]  gjj^  hnve  become  due.  And  if  the  owner  or  occupant  of 
effect  of  mich  gy^j^  ^\\\  j^^^  gjjjjj  QQt  agree  to  tlie  same,  but  shall  present  a 
complaint  to  obtain  a  decrease  of  said  damages,  he  shall  not 
be  entitled  to  costs  thereon,  unless  he  shall  obtain  a  sum  to 
be  by  him  paid,  as  damages,  less  than  the  sum  which  the  own- 
er or  occupant  of  such  lands  offered  to  receive  of  him. 
Limitation  of      Sect.   11.     Be  it  further  enacted.    That  no  complaint 

complaint    for  ^  .  -        . 

increase  or  de-  shall  be  presented  for  an  mcrease  or  decrease  of  said  yearly 

crease  of  dam-    .  •ii  ••r  iri 

ages.  damages,  until  the  expiration  of  one  month  after  the  same 

^     §  -1        shall  have  become  due. 

[Mass.  Stat.  Sect.  12.    [Repealed,  by  ch.  487,  §  2,  Vol.  8,  p.  290. 

Fdi.  27, 1796,  It  provided  for  the  calling  of  meetings  of  mill-proprieton,  in  case  of  repairs 

9  '^*  J  being  necessary ;  and  prescribed  the  form  of  notice,  and  mode  of  proving  no- 

[•ITT]  tice*.] 

After  notice  Sect.  13.  Bc  i^/ttWAcr  cnac^crf.  That  if  any  proprietor 
mJy  "l^wll^S  ^^  notified  shall  neglect  to  attend  the  said  meeting ;  or  be- 
to  rebuild  or  Jng  met  shall  neglect  or  refuse  to  agree  with  the  major  part 
in  interest,  of  the  proprietors  of  such  mill,  for  repsuring  or 
rebuilding  the  same,  in  whole  or  part,  so  as  to  make  the 
VoT  8,  p.  '  same  serviceable,  to  pay  his  part  of  the  charges  of  doing  the 
^®^1  same  ;  the  rest  of  the  proprietors,  being  the  major  part  in 

interest,  may  cause  the  same  to  be  done  ;  and  shall  be  reim- 
rehni^rwd  ^  burscd  and   paid  such  sum  or  sums  as  they,  or  any  of  them, 
out  of  mill  pro-  shall  advance  thereon  beyond  their  respective  proportions, 
with  interest  for  the  same  in  the  mean  time,  out  of  the  said 
mill  or  the  profits  thereof  (t) ;  and  if  said  sums  so  advanced 

plaint,  with  the  proceedings  thereon.  Vandenen  Vi.  Conutoek,  9  Mast. 
203. 

(t)  1.  The  profits  in  such  case  furnish  the  only  remedy  against  the  part  own- 
er, who  refuses  to  repair  ;  and  this  remedy  does  not  lie  against  his  hein,  or 
assignees.    Carver  vs.  Miller,  4  Masi.  559.   It  is  otherwise  by  §  18,  above. 

2.  Where  a  tenant  for  life  of  a  part  of  a  mill  agrees  that  hii  cotenant 
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shall  not  be  reimbursed  or  paid  by  the  profits  of  said  mill,  or    Ch.  45. 
by  the  proprietors  neglecting  and  refusing  as  aforesaid,  with-  .  ^-^"^-^ 
in  six  months  after  the  said  repairs  and  buildings  shall  be  bursedorpaid 
completed,  it  shall  be  lawful  for  the  proprietors  so  advancing  ^in^  "ghdl 
said  sums,  to  charge,  in  addition  to  the  same,  one  per  cent-  **  ****** 
um  a  month  on  the  amount  so  advanced,  from  and  after  said 
six  months,  till  the  same  shall  be  reimbursed  or  paid  as  afore- 
said ;  and  their  lien  on  such  miU  for  the  purpose  of  being  re- 
imbursed  such  repairs,  shall  continue   notwithstanding  the 
proprietor  so  neglecting  or  refusing,  may  decease,  or  may 
alien  their  interest  in  such  mill  :  Provided^  That  nothing  in  Proviso— thia 
this  act  contained  shall  be  construed  to  make  void  any  par-  feet  special 
ticular  contract,  made  or  to  be  made,  for  the  repairing  or  re-  auch^^iUaT  ^ 
building  any  mill  or  mills. 

Sect.  14.     Be  it  further  enacted^  That  where  any  part  ^     ,. 
or  parts  of  such  mill,  shall  at  the  time  of  such  notice  and  husbands,  and 
meeting,  be  held  and  possessed  by  any  minors,  feme  covert,  certain  cases 

^     <•  .«  ,  /...i....     tobe  consid- 

tenant  for  years,  m  dower,   by  courtesy,  lor  liie,  m  tail,  ered  as  own- 
mortgager  or  mortgagee  ;  then  the  guardians  of  such  minors  ^S; ^id*"^ 
legally  appointed,  husband  of  such  feme  covert  in  her  right,  fed  according- 
such  tenant,  mortgager  or  mortgagee  in  possession,  shall  be 
deemed,  for  all  the  purposes  of  this  act  in  so  repairing  or 
rebuilding  such  mill,  the  proprietor  or  proprietors  thereof, 
and*  such  guardians,  husbands  and  persons  having  in  pos-      [*1'3'8] 
session  such  limited  estates  therein,  shall  be  notified,  vote  and 
contribute  accordingly  ;  and  all  advances  so  made  by  them 
respectively,  for  and  on  account  of  such  minors,  heirs  of 
such  married  woman,  those  in  remainder  or  reversion,  or 
the  other  party  in  the  mortgage,  if  not  adjusted  and  paid  by 
agreement,  shall  be  recoverable  in  a  special  action  on  the 
case,  with  interest. 

Sect.  15.     Be  it  further  enacted,  That  every  miller  shall  Milien  to  be 
be  provided  with  scales  and  weights  to  weigh  com,  grain  and  ^l^  ^j^ 
meal  to  and  from  the  mill,  if  required  ;  and  if  he  shall  neg-  ^H^^- 
lect  to  keep  such  scales  and  weights,  or  refuse  so  to  weigfi  0^-  ^  *•! 
com,  grain  and  meal,  when  required,  he  shall  be  fined  for 

akall  repair,  and  reimburse  himself,  out  of  the  profits  of  the  mill,  the  profits 
V  not  answerable  after  the  death  of  the  tenant  for  life.    lb. 
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Ch.  46.     each  neglect  or  refusal  not  exceeding  five  dollars,  to  be  re- 
^-^"^^"^     covered,  with  costs  by  action  of  debt,  by  the  party  suing  to 
his  use,  before  any  Justice  of  the  Peace  of  the  county  where- 
in the  offence  shall  be  committed. 

Sect.   16.     Be  it  further  enacted^  That  the  toll  for  grind- 
"^**°  ing  all  sorts  of  grain  shall  not  exceed  one  sixteenth  part 

[lb.  §  9.]        thereof.     [Approved  Fdmiary  8,  1821 .] 

AddiUonal  AeC|  ch,  961,  Vol.  3,  p.  90. 


Chapter  46. 

AN  ACT  directing  the  manner  of  Conveyance  to  be  used  by  Counties,  in  purchas- 
ing and  disposing  of  Lands. 

Sect.  1.  BEtt  enacted  by  the  Senate  and  House  of 
Deeds  made  Representatives ^  in  Legislature  assembled^  That  whenever 
ants  of  a  any  County  in  this  State  shall  purchase  any  lands,  whereon 
^<^K>r8  and  to  crcct  a  court-housc,  or  jail,  or  for  any  other  purposes 
S^'wd^iu  authorized  by  law,  the  deed  or  deeds  of  the  grantor  or^notors 
»d.  duly  executed,  acknowledged,  and  registered,  made  to  the 

rMass.  Stat,    inl^abitanls  of  the  county,  making  the  purchase,  to  have  and 
June  26,1811,  ^q  hold  to  the  said  inhabitants,  their  successors  and  assigns 

s    1*J 

forever,  shall  be  good  and  valid,  to  all  intents  and  purposes, 

to  vest  in  the  said  inhabitants  and  county  their  successors 

and  assigns,  in  fee  simple,  all  the  right,  title,  interest  and 

estate  whatever  which  the  grantor  or  grantors  in  such  deed 

or  deeds  had,  at  the  execution  thereof,  in  the  lands  con- 

tmned  therein. 

[♦1701  Sect.  2*.     Be  it  further  enacted,,  That  all  grants  and  con- 

Deeds  of  dif-  ^^7^^^^^  heretofore  made  to  the  inhabitants  of  any  county, 

ferent  ^o""*     or  to  their  Treasurer,  committee,  or  any  other  person  or  per- 

of  counties      sons,  and  by  whatever  form  of  conveyance  for  the  use  and 

con  rme  .       benefit  of  such  county  in  any  manner  whatever,  shall  be  deem- 

[ib.  §  2.]        gj  j^j, J  holden  to  be  the  property  of  such  county  ;  and  all 

such  conveyances  shall  have  the  same  force  and  effect  as  if 
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they  had  been  made  to  the  inhabitants  of  such  counties  by    Ch.  47. 
their  respective  corporate  names.  v-^-v-^^ 

Sect.  3.     Be  it  further  enacted^  That  the  court  which  by  certain  courti 
law  may  have  the  powers  in  relation  to  county  lands,  may  by  "»*y  appoint 

^  *^  ^  </  ^         •!      J    ageDts  to  con- 

their  order  of  record,  appoint  an  agent  or  agents,  to  sell  and  ▼ey  county 
dispose  of  any  real  estate  of  said  county,  and  the  deed  or 
deeds  of  such  agent  or  agents  under  their  proper  hands  and  ^    '  ^    '^ 
seals,  for  and  in  behalf  of  the  inhabitants  of  such  county,  duly  ^Jj\o^!^ 
acknowledged  and  registered  shall  be  sufficient  to  all  intents  the  estate, 
and  purposes  to  convey  to  the  purchaser  or  purchasers,  all 
the  right,  title,  interest  and  estate  whatever,  which  the  coun- 
ty may  then  have  to  the  premises  so  conveyed. 

Sect.  4.  Be  it  further  enacted,  That  in  all  cases  where 
any  real  estate  may  be  holden  in  trust,  for  the  use  and  benefit 
of  any  county  by  any  conveyance  whatever,  and  no  conve- 
nient and  effectual  remedy  may  exist  at  common  law,  to  en-  Sup.  Judicial 

•  /•I  »n  Ti'«i/-i  Court  to  exer- 

force  the  execution  of  such  trust,  the  Supreme  Judicial  Court  cise  all  equity 
shall  have  full  powers  and  process,  and  they  are  hereby  em-  Siwto? 
powered  to  enforce  the  execution  of  such  trust,  according  to  ^j^^  ,  ^ , 
the  course  of  proceedings  in  equity.     [Approved  March  15, 
1821.] 


Chapter  47. 

AN  ACT  for  the  aettlement  of  certain  equitable  claims  arising  in  Real  Actions. 

Sect.  1.     J3E  it  enacted  by  the  Senate  and   House  of 
RepresentatioeSy  in  Legislature  assembled,  That  (a)  when  any 

(a)  1.  Thk  action  has  relation  only  to  real  actions  brought  for  the  recov- 
ery of  lands;  that  is,  to  writs  of  right,  and  of  entry;  not  to  writs  of  partition 
at  comnaon  law,  or  petition  for  partition.     Baylies  4*  <i/*  vs.  Busaeyt  5  Glf, 
158;  LUeamb  4*  ux.  vs  Root,  8  Pick.  876. 

2.  This  writ  was  never  inteoded  to  apply  to  trials  by  review,  in  which 
the  meriCi  tried  before  can  alone  be  tried.     Hart  vs.  Johnson,  7  Mass,  478. 

8.  Bnt  the  tenant  may  have  the  benefit  of  it,  on  an  appeal,  if  he  has  not 
claimed  it  before.     Jb, 

4.  The  intention  of  the  provisions  of  §  1 ,  is,  to  provide  for  those  settlers 
upon  land,  who  had  entered  against  the  will  or  without  the  knowledge  of  the 
proprietor;  and  not  for  those  who  had  entered  under  a  lawful  contract,  by 

Vol.  I.  26 
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Ch.  47.    action  has  been  (&)  or  may  hereafter  be  commenced  against 
\^-v-^^     jjj^y  person  for  the  recovery  of  any  lands  or  tenements,  hold- 
tain  value  of  en  by  such  person  by  virtue  of  a  possession  and  improve- 

improvements,  ii*ii  jiii< 

Itc.  ment,  and  which  the  tenant  or  person,  under  whom  be  claims, 

[♦180]      has  had  in*  actual  possession  for  the  term  of  six  years  (c),  or 

tb«  performance  of  which  they  might  be  entitled  to  a  conveyance.  Knox  4* 
a/.  Of.  Hook,  12  Mcu$.  831;  Runey  8r  a/.  v»,  Edmonds,  15  Mass.  294. 

6.  Bnt  they  cannot  be  so  eonftmed  as  to  operate  only  in  faTor  of  those 
who  knowingly  and  wilfully  enter  npon  lands  belonging  to  others.  J^TewhaU 
vs.  Saddler,  17  Mass,  850. 

6.  Where,  in  a  writ  of  entry,  the  tenant  prayed  for  an  appraisement  of 
the  land,  nnder  the  provisions  of  this  8tatate»  and  after  verdict  for  the  de- 
mandant he  abandoned  the  land  to  the  tenant  at  the  price  found  by  the  jory, 
4br  which  sum  jadgmeot  was  thereupon  rendered  for  the  demandant,  and  the 
tenant  appealed  therefrom  to  this  Court,  but  failed  to  enter  and  prosecute  his 
appeal;  upon  complaint  of  the  demandant,  the  judgment  of  the  Court,  for  the 
value  of  the  land  in  money,  was  affirmed  in  this  Court,  with  interest,  and 
single  costs.     Knox  4r  ah  vs.  Lermond,  3  Glf,  377. 

(6)  In  extending  this  statute  to  actions  pending,  the  intention  of  the  legis- 
lature was,  not  to  interfere  with  the  vested  rights  of  the  parties,  but  merely 
to  give  a  remedy  for  the  right  to  betterments,  which  already  existed  in  equi- 
ty and  good  conscience,  and  which  there  had  been  no  means  before  provided 
by  law  for  enforcing.     Braekett  vs.  nAToreross,  1  Glf,  92. 

(e)  1.  This  provision  extends  to  all  cases  where  the  tenant,  or  those  under 
whom  he  claims,  have  been  in  possession  six  years  or  more,  before  the  sait« 
by  any  title  whatever,  if  the  demandant  has  a  better  title.  JBaeon  vs.  dU- 
lendar,  6  Mass.  308;  Runey  8f  al,  vs.  Edmands,  15  Mass.  294. 

2.  The  Legislature  by  this  statute  could  never  intend  to  interfere  with 
cases  in  which  the  tenant  in  possession  shall  have  made  an  agreement  and 
compromise  with  the-proprietor.     Shaw  4r  al.  vs.  Bradstrtet,  18  Mass.  243. 

3.  Hence,  where  the  tenant  agreed  to  purchase  the  premises  of  the  pro- 
prietor at  a  certain  price,  and  afterwards  conveyed  his  possession  to  another, 
the  grantor  and  the  grantee,  the  latter  having  notice  of  his  grantor's  agree- 
ment with  the  proprietor,  were  both  holden  bound  by  the  agreement,  and 
therefore  not  entitled  to  any  relief  under  the  provisions  of  this  statute.     lb, 

4.  Where  the  possessor  of  a  parcel  of  land  entered  into  a  written  con- 
tract with  the  proprietor,  for  the  purchase  of  the  land  at  a  stipulated  price, 
which  he  never  paid;  and  afterwards  conveyed  all  his  right  in  the  land  to  a 
third  person,  without  notice  of  the  contract  with  the  proprietor;  it  was  hold- 
en  that  the  grantee,  after  six  years,  in  an  action  by  the  proprietor,  was  enti- 
tled to  the  increased  value  of  the  premises  by  reason  of  the  improvements 
made  by  himself,  under  the  provisions  of  this  statute;  but  not  to  the  benefit 
of  the  improvements  made  by  his  grantor.  Prop.  Ken.  P.  vs.  Kavanagh, 
1  Glf.  348. 

5.  Russell  vs.  Blake,  2  Pick.  507;  Poignard  vs.  Smith,  6  Pick.  178. 


1^ 
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more,  before  the  commencement  of  such  action,  the  Jmy^    Ch.  47. 
which  try  the  same,  if  they  find  a  verdict  for  tlie  demandant,    ^^^""'^ 

^^,  \     1       '         '  111*  [Mass.   Stat. 

shall,  (if  the  tenant  so  request)  also  mquire,  and  by  their  ver-  Mar.  2, 1S08, 
diet  ascertain  the  increased  value  of  the  premises,  by  virtue  I,  isio.]  "* 
of  the  buildings  and  improvements  made  by  such  tenant,  or 
those  under  whom  he  may  claim  ;  and  (if  the  demandant  re- 
quire it)  what  would  have  been  the  value  of  the  demanded 
premises,  had  no  buildings  or  improvements  been  made  by 
such  tenant,  or  those  under  whom  he  may  claim  ;  and  if  dur- 
ins;  the  term.in  which  such  verdict  shall  have  been  &:iven,  the 

°  .  .  .  Demandant 

demandant  shall  make  his  election  on  record,  in  open  Court,  may  abandon; 
to  abandon  the  demanded  premises  to  the  tenant,  at  the  price  ^^Uon  In 
estimated  by  the  Jury  as  aforesaid,  then  no  judgment  for  pos-  ""^^  *^®*®' 
session  shall  be  rendered  on  the  verdict,  but  jndgmeni  for  the  [Respecting 
sum  so  estimated  (d) ;  and  after  one  year,  a  writ  of  execution  ^^*  ^  jjj 
may  issue  for  the  same  sum  with  one  year's  interest  thereon  P*  ^^'l 
and  costs  of  suit,  unless  the  tenant  shall,  within  one  year  af- 
ter the  rendition  of  said  judgment,  pay  into  the  Clerk's  office 
of  said  Court,  for  the  use  of  the  demandant,  one  year's  inter- 
est of  the  said  sum,  together  with  one  third  part  of  the  said 
sum,  and  the  costs  of  suit,  if  taxed,  in  which  case  the  said 

{d)  1.  If  the  entry  of  judgment  on  tho  Terdict,  in  such  case,  be  delayed  at  the 
reqnesl  of  the  tenant,  interest  will  be  added  to  the  price  estimated  by  the  ju- 
ry from  the  time  of  finding  the  verdict.     TVinthrap  vs.  Curtis^  4  Glf.  297. 

2.  After  the  demandant  has  abandoned  to  the  tenant  the  land  demanded, 
at  the  value  estimated  by  the  jury,  the  tenant  can  no  longer  be  considered  as 
holdmg  it  by  virtue  of  a  possession  and  improvement.  Prop*  K,  Purcha»e 
vs.  Dam$,  1  Glf,  309. 

8.  Such  abandonment  has  the  effect  of  a  conveyance  of  the  estate  to  the 
tenant,  on  condition  of  his  paying  the  estimated  value  within  the  periods  pro- 
vided bj  law.     lb. 

4.  And  if  the  tenant  do  not  pay  the  value  within  the  periods  limited,  he 
is  considered  as  yielding  to  the  demandant  all  his  title  and  claim,  both  to  the 
soil  and  his  improvements  thereon ;  and  he  cannot  have  them  again  estimated 
in  a  scire  facias  brought  to  revive  the  original  judgment.     /&. 

5.  See  Knox  &  al.  vs.  Lermond,  3  Glf.  877,  or  above,  note  a,  6. 

6.  It  probably  was  not  the  intention  of  the  legislature  to  leave  the  tenant 
exposed  to  an  action  for  tho  mesne  profits,  aAor  the  terms  have  been  adjusted 
by  the  jury,  on  which  he  should  be  entitled  to  hold,  or  should  bo  obliged  to 
abandon  the  land.  Jane$  v$.  Carter,  12  Mass.  815;  Codman  if  al.  vs. 
Jenkins,  14  Mass.  100. 
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Ch.  47.     writ  of  execution  shall  further  stay  ;  and  if  the  tenant  shall 
^■^'"^^'^-^      within  two  years  after  the  rendition  of  said  judgment  further 
pay  into  the  Clerk's  office  as  aforesaid,  one  year's  interest  of 
two  third  parts  of  the  said  sum,  together  with  one  other  third 
part  of  the  said  sum,  then  the  said  writ  of  execution  shall  further 
stay  :  otherwise  may  issue  for  two  third  parts  of  the  said  sum, 
and  one  year's  interest  thereon  ;  and  if  the  tenant  shall  within 
three  years  after  the  rendition  of  said  judgment,  pay  into  the 
Clerk's  office  as  aforesaid,  the  remaining  third  part  of  the 
said  sum,  and  one  year's  interest  thereon,  having  made  the 
several  payments  aforesaid,  the  writ  of  execution  shall  be 
perpetually  stayed,  otherwise  it  may  issue  for  the  said  one 
third  part  of  the  said  sum  and  one  year's  interest  thereon ; 
Lien  on  the  de-  ^^^  i\^q  gajj  demanded  premises  shall  be  held  for  the  secu- 
IMS.  rity  of  the  sum  so  estimated,  and  interest  thereon,  and  costs 

of  suit,  until  sixty  days  after  a  writ  of  execution  might  have 
issued  as  aforesaid,  liable   to  be  taken  in  execution,  in  like 
[*181]      manner*  as  real  estate  or  equities  of  redemption  attached  on 
mesne   process,    notwithstanding  any   intermediate  convey- 
ance, attachment   or  seizure  upon  execution,  and  the  de- 
mandant may  cause  his  writ  of  execution,  when  issued  as 
May  be  ex-    aforesaid,  to  be  extended  on  the  said  premises,  in  like  man- 
tended  on,       jjg^  ^^^  ^^j^j^  Yi\iQ  effect  in  all  respects,  as  executions  may  by 

law  be  extended  on  real  estate  ;  or  he  may  cause  the  same 

premises,  or  so  much  thereof  as  will  satisfy  said  execution 

and  costs,  to  be  taken  and  sold  upon  the  said  execution  in 

like  manner  and  with  like  effect  in  all  respects  as  equities 

or  Bold.  Qf  redemption  may  by  law  be  taken  and  sold  on  execution  ; 

and  the  tenant  and  his  heirs  shall  have  a  good  title  to  the 

demanded  premises,  against   the  demandant  and   his  heirs 

If  the  tenant  is  forevcr,  except  the  liability  aforesaid.     But  should  the  ten- 

virted  he^  may  ^^  ^^  ^'^  ^^^^^  aftcrwards  be  evicted  therefrom,  by  a  higher 

recover  back   or  better  title  of  any  claimant  or  claimants,  if  he  shall  have 

the  money  ''  ' 

paid.  duly  notified  the  original  demandant,  or  his  heirs,  to  aid  him 

in  the  defence  of  such  suit,  and  admitted  him  to  aid  accord- 
ingly, in  case  of  his  appearing  and  offering  to  aid,  such  ten- 
ant or  his  legal  representative  shall  be  entitled  to  receive 
and  recover  back  the  same  money,  with  the  lawful  interest 
thereof  from  him,  her  or  them,  who  shall  have  had  the  use 
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and  benefit  thereof  in  an  action  for  money  had  and  received    Ch.  47. 
to  the  use  of  such  tenant  or  his  leeal  representative  ;  and  if  ,  ^-^"^^"^^ 

1       1.        1        .  Ifthedemand- 

tbe  demandant  shall  not  so  make  his  election  on  record  as  ant  does  not 

^  .  ,  .         ^        .   .  .  1     11    •  abandon,  writ 

aforesaid,  no  writ  ot  seizm  or  possession  shall  issue  on  a  of  seizin  to  be 
judgment  founded  on  such  verdict,  unless  the  demandant  J^^  **"* 
shall,  within  one  year  from  the  rendition  thereof,  have  paid 
into  the  Clerk's  office  of  the  same  Court,  or  to  such  other 
person  as  the  Court  may  for  that  purpose  appoint,  for  the 
use  of  the  tenant,  or  the  person  or  persons  justly  entitled 
thereto,  such  sum  with  the  interest  thereof,  as  the  Jury  shall 
have  assessed  for  buildings  or  improvements  as  aforesaid  ; 
and  a  new  action  for  the  recovery  of  the  same  premises  shall 
not  be  sustained  in  any  Court,  unless  the  demandant  shall 
first  have  paid  to  the  tenant,  all  such  costs  as  would  have 
been  taxed  for  him  had  he  prevailed  in  the  first  suit :  Pro-  ProTiso. 
vided  nevertheless  J  That  nothing  herein  contained,  shall  ex- 
tend to  any  action  which  is  or  may  be  commenced  by  any 
mortgagee,  his  heirs  or  assigns,  against  any  mortgagor,  his 
heirs  or  assigns. 

Sect.  2*.      Beit  further  enacted  ^  That  no  tenant  against       [♦182] 
whom  judgment  shall  be  rendered   in  any  case,  where  the  Tenant  not  to 
value  of  the  buildings  and  improvements  shall  have  been  as-  ^rtain 
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certained  as  aforesaid,  shall  unnecessarily  cut  any  wood,  or 

take  any  timber  from  off  the  premises  recovered  against  him,  Mar,2,i808i 

her  or  them,  or  make  any  strip  or  waste  thereof ;  and  such  ^   *^ 

tenant  shall  be  Uable  to  answer  therefor  in  the  same  way  and 

manner  he  would  have  been,  had  judgment  for  possession 

been  rendered  on  the  verdict,  and  possession  actually  been 

delivered  in  execution  of  such  judgment. 

Sect.  3.     Be  it  further  enacted^  That  if  the  tenant,  or  if  the  tenant 
person  under  whom  he  claims,  shall  have  had  in  actual  pos-  gufn  more  thw 
session  for  the  term  of  six  years,  or  more,  before  the  com-  "tllJiSn^ll* 
mencement  of  such  action,  any  land  or  tenements  more  tlian  ^^^  *^**'' 
shall  be  demanded,  and  by  the  tenant  be  defended  in  said  ^s^^  ch.  844, 
action,  lying  m  the  same  tract  or  parcel  therewith,  to  recov-  f^'y°*^'  ^'^ 
er  which  the  demandant  had,  at  the  lime  of  the  commence- 
ment of  his  action,  as  high  and  as  good  a  title  as  he  had  to 
recover  the  demanded  premises,  such  tenant  may  request 
that  the  Jury  may  by  tlieir  verdict  ascertain  the  same,  and 
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Cu.  47.  if  the  Jury  shall  find,  that  the  demandant  had  as  high  and  as 
^•'^^'^^^^^  good  a  title  to  recover  such  lands  or  tenements  not  demand- 
ed or  anj  part  thereof,  as  he  had  to  recover  the  demanded 
premises,  they  shall  not  proceed  to  ascertain  any  other  point 
by  their  verdict,  and  the  Court  shall  thereupon  render  judg- 
ment that  the  demandant  take  nothing  by  his  writ,  and  that 
ProviM.  the  defendant  recover  his  costs  :  Provided^  That  if  such  re- 

quest be  made  in  any  such  action  now  pending  or  which  may 
hereafter  be  pending,  the  Court  may  permit  the  demandant 
without  costs  so  to  amend  his  declaration  as  to  include  all 
the  lands  or  tenements  possessed  and  defended  by  the  tenant 
in  manner  aforesaid,  of  which  the  demandant  had  as  high  and 
as  good  a  tide  as  he  had  of  the  premises  originally  demand- 
ed in  the  action. 

Sect.  4.  Be  it  further  enacted ,  That  (<)  in  any  such 
If  the  writ  is  action,  the  tenant  or  his  attorney  may  in  any  stage  of  the  pro- 
vi^n  inMch  ccss,  and  as  often  as  the  writ  shall  be  amended  as  aforesaid, 
^^^'  offer  and  give  notice  in  open  Court  at  what  sum  he  consents, 

that  the  increased  value  of  the  premises,  by  virtue  of  the 
buildings  and  improvements  shall  be  assessed,  and  also  at 
[*183]      vfhBt  sum*  he  consents  that  the  value  of  the  demanded  prem- 
ises, or  such  part  thereof,  as  is  by  him  defended,  shall  be  es- 
timated without  the  buildings  and  improvements,  which  no- 
tice shall  be  entered  on  the  record  of  the  Court ;  and  if  the 
demandant  consent  to  the  same,  judgment  shall  be  render- 
ed on  said  consent  of  the  parties  in  the  same  manner,  as  if 
rsee  ch    844  ^®  ^^^^  sums  had  been  found  by  the  Jury  in  a  verdict  for  the 
M»Voi.3,p.  demandant;  but  if  the  demandant  shall  not  consent  to  the 
said  offer  and  shall  proceed  in  the  suit,  and  the  Jury  by  their 
verdict  shall  not  reduce  the  value  of  the  buildings  and  ini- 

(e)  1.  Ad  ofTer  made  by  a  tenant,  under  the  provisions  of  §  4,  cannot  after- 
wards be  withdrawn  by  hin,  it  being  in  its  natare  an  admission  on  his  part, 
of  the  value  of  the  estate.  Proprietorg  of  IT,  Purehtuevs,  Davis,  2  Glf. 
352. 

2.  Where  such  an  offer  was  made  in  the  C  C.  Pleas,  and  the  demandant 
proceeded  to  trial,  and  the  jury  having  estimated  the  land  lower,  and  the  im> 
provements  at  a  higher  sum  than  the  tenant  offered,  the  demandant  appealed 
to  the  S.  Court ; — it  was  holden  that  the  proceedbgs  in  the  C.  C.  Pleas  be- 
ing nullified  by  the  appeal,  the  demandant *s  right  to  accept  the  ofi^iliU  con- 
tinued, and  might  be  exercised  in  this  Coort    lb. 
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provements  below  the  said  offer,  nor  increase  the  value  of  Ch.  47. 
the  demanded  premises  as  aforesaid  above  it,  he  shall  not  ^-^'v^^^ 
recover  costs  from  and  after  the  first  entering  of  such  notice 
upon  the  record,  but  the  tenant  shall  from  that  time  recover 
his  costs,  and  have  his  separate  judgment  and  execution  for 
the  same,  although  the  verdict  on  the  issue  should  be  against 
him  ;  unless  the  demandant  shall  prevail  on  a  plea  of  dis- 
claimer in  the  same  suit. 

Sect.  5.     Be  it  further  enacted^    That  to  constitute  the  What  thaii 
possession  and  improvement  intended  by  this  act,  it  shall  not  TO^IIeMion  and 
be  deemed  necessary  that  the  premises  defended  shall  have  »™p«*ovement. 
been  surrounded  by  fences  or  rendered  inaccessible  by  other . 
obstructions  ;  but  it  shall  be  sufficient  if  the  possession,  oc- 
cupancy and  improvement  thereof  by  the  tenant,  or  those 
under  whom  he  claims,  shall  have  been  open,  notorious  and 
exclusive,  comporting  with  the  ordinary  management  of  simi- 
lar estates  in  the  possession  and  occupancy  of  those  who  have 
title  thereto,  and  satisfactorily  indicative  of  such  exercise  of 
ownership  as  is  usual  in  the  improvement  of  a  farm  by  its 
owner,  and  no  part  of  the  premises  demanded  and  defended 
in  manner  aforesaid  shall  be  excluded  from  the  appraisement 
herein  provided  because  the  same  may  be  woodland  or  with- 
out actual  cultivation. 

Sect.  6.     Be  it  further  enacted^  That  no  person  shall  be  ^^^  ahallnot 
allowed  to  sit  upon  a  Jury  for  the  trial  of  any  such  action,  "ton  the  jury, 
where  the  value  of  the  buildings  and  improvements  are  to  rMaw.  Stat. 
be  ascertidned  or  the  value  of  the  premises  to  be  estimated  J'?^;^'  ^®^* 
by  the  verdict,  where  such  person  shall  be  interested  in  a 
similar  question,  either  as  proprietor  or  occupant ;  but  the 
same  shdll  be  good  cause  of  challenge  to  such  juror  (/) . 

Sect.  7*.     Be  it  further  enacted^  That  the  third,  fourth       [♦184] 

(/)  It  is  good  cause  of  challenge  to  a  jaror  in  the  trial  of  a  real  action,  in 
which  the  jary  are  to  inqaire  into  the  value  of  the  land,  had  no  baildings  or 
inprovements  been  made  by  the  tenant,  and  the  increased  value  of  the  same 
by  reason  of  such  improvements,  that  such  juror  is  interested  in  a  similar 
question:  but  if  the  party  neglects  to  take  the  exception  before  the  tria!,and 
to  put  the  juror  on  the  voir  dire,  the  exception  comes  too  late  aAer  the  trial  ; 
anJeas  it  appears  that  the  party  made  the  requisite  inquiry,  and  failed  of  dis- 
eovering  the  fact  before  the  trial.  Jeffries  4r  ah  vs.  Randal! ,  14  Mass. 
205.    S«e,  Jnhbts,  of  Amherst  ««.  Jnhbts.  of  Hadley,  1  Pick,  88. 
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Ch.  48.     and  fifth  sections  of  an  act  of  the  Legislature  of  Massachu- 
"■^""^"^^     setts  passed  on  the  second  day  of  March  one  thousand  eieht 

Parts  of  Act  .  .  ... 

Mar.  1808,  re^  hundred  and  eight,  entitled,  ^'  An  Act  for  the  limitation  of 
^^    *  certain  real  actions  and  for  the  equitable  settlement  of  cer- 

tain claims  arising  in  real  actions,"  and  the  acts  in  addition 
to  the  said  act,  be,  and  the  same  are  hereby  repealed,  and 
of  no  further   effect  in  this    State.     [Approved   June  27, 

1820.] 

Additional  Act,  ch.  344,  Vol.  3,  p.  190. 


In  what  cases 


Chapter  48. 

AN  ACT  directing  the  manner  in  which  Inquests  of  Office  shall  be  taken  to  revest 
Real  Estate  in  the  State  or  to  entitle  the  State  thereto. 

Sect.   1.     JljE  it  enacted  by  the  Senate  and  House  of 
Representatives y  in  Legislature  assembled^  That  in  all  cases 
inquests  of  of-  where  lands,  tenements  or  hereditaments  have  heretofore  been 

fice  may  be  ta« 

ken  in  the  s.  granted,  or  con6rmed  by  the  late  Province  or  Colony  of 
Massachusetts  Bay,  Commonwealth  of  Massachusetts,  or  by 
[Mass  Stat,     this  State,  or  which  may  hereafter  be  granted  or  confirmed 
§  1.]    '       'by  this  State,  on  certain  conditions  in  such  grants  or  confirm- 
ations mentioned,  and  the  State  shall  claim  to  be  revested  in 
the  same,  for  the  breach  of  one  or  more  of  the  said  condi- 
tions, an  inquest  of  office  shall  thereupon  be  taken  in  the  Su- 
preme Judicial  Court  in  the  County  where  the  estate  lies,  in 
Attorn^  Gen-  the  manner  following,  that  is  to  say,  the  Attorney  General 
formation,        shall,  upon  the  direction  of  the  Legislature,  file  an  informa- 
tion in  behalf  of  the  State,  in  the  said  Court,  at  any  term 
vtating  the      tliereof,  in  any  county,  setting  forth  among  other  things,  the 
Sons '  and^*"    grant  or  confirmation,  with  the  conditions  therein  mentioned, 
breachei.         gnd  assigning  the  breaches  of  such  of  the  said  conditions,  as 
shall   be  directed  by   the  Legislature ;  or  such   breach   or 
breaches  of  conditions  as  to  him  shall  appear  proper  ;  though 
there  shall  be  no  act  of  the  Legislature  designating  the  same  ; 
and  alleging  that  by  force  thereof  the  State  have  right  by 
law  to  be  revested  in  the  said  estate,  and  praying  that  process 
may  issue  thereupon  in  due  course  of  law  ;  whereupon  the 
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Court  shall  order  a  scire  facias  to  issue  against  such  person  Ch.  48. 
or  persons,  bodies  politic  and  corporate,  or,  proprietors  as  ^-^">^"^^ 
the  Attorney*  General  in  his  information,  shall  alleee,   to  ^  [*185] 

^  .  ^   '  Court  to  iMue 

hold  the  estate  under  such  grant  or  confirmation,  returnable  to  scire  facias  to 
the  said  Court  at  one  of  the  terms,  to  be  holden  in  the  cotinty  formed'  a-°* 
where  the  estate  lies  ;   which  scire  facias  shall  be  served  §Jil??Vacia«to 
thirty  days  before  the  sitting  of  the  Court  to  which  the  same  ['^dn^fore 
is  made  returnable.     And  if  the  defendant  shall  not  appear,  SP"*^* 

•  ■'^'^Ifno  appear- 

or  appearing  shall  refuse  to  plead,  judgment  shall  be  render-  ance,  or  total 
ed,  that  the  State  be  reseized  of  the  estate  described  in  the  cialmcr  be*"*" 
information  ;  and  if  the  defendants  shall,  by  plea  disclaim  to  fn^tr^ho^*^^' 
l)oJd  the  said  estate,  or  any  part  thereof,   tlien  judgment  JP^  entered, 
shall  be  rendered  that  the   Attorney  General  take  nothing  by  port  i\a  case 
his  information  so  far  as  the  same  respects  the  estate  so  dis-  Effect  of  dis- 
claimed,  and  the  defendants,  their  heirs  and  assigns  shall  planner, 
forever  thereafter  be  estopped  from  claiming  or  holding  the 
estate   so  disclaimed  under  the  said  grant  or  confirmation. 
But  if  the  defendants  shall  claim  to  hold  the  said  estate  or  J2Iade*^^*^at* 
any  part  thereof  under  such  grant  or  confirmation,  and  shall  p*"*^^*"?" 
traverse  the  breaches  assigned,  issue  bemg  jomed  thereon, 
the  same  shall  be  tried  by  Jury  at  the  bar  of  the  said  Court, 
in  the  usual  and  due  course  of  law ;  and  a  view  may  be 
granted  or  a  plan  ordered,  when  necessary,  as  in  the  trial  of 
real  actions.     And  if  the  issue  be  found  in  favour  of  the  ir  issue  be  in 
State,  judgment  shall  be  rendered,  that  the  State  be  reseized  ^,\*^Zciki  for 
of  the  said  estate,  and  recover  costs  of  suit  ;  for  which  costs,  ^^*'"   *" 
execution  shall  issue  in  due   form  of  law  :  but  if  the  issue  j^  dcfenriant 
shall  be  found  for  the  defendants,  judgment  shall  be  render-  prevail— entit- 

'  •'      °^  led    lo   cotfUi 

ed  tliat  they  recover  their  costs  of  suit,  to  be  taxed  by  the  from  treasury. 
Court,  and  paid  out  of  the   public  treasury,  by  warrant  of 
the  Governor  and  Council  :   Provided  nevertheless^  If  the 
only  condition  alleged  to  be  broken  is,  that  the  defendants  broken  be  dwc 
hold  more  land  under  such  grant  or  confirmation  than  they  h„|j"  ^^^e 
have  right,  by  force  thereof  to  hold,  and  the  same  shall  ap-  ^,^^£1*°^!^ 
pear,  either  by  verdict  of  the  Jury,  or  confession  of  the  de- 
fendants ;   then  the  Justices  of  the  said  Court  shall  have  court  may  a«- 
power  to  assign  to  the  defendants  by  metes  and  bounds,  at  J|^^^<i"*«»- 
tfaeir  request  and  cost,  so  much  of  the  land  which  shall  be 
held  by  the  defendants  as  aforesaid,  as  shall  be  equal  in 
Vol.  I.  27 
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Ch.  48.     quantity  to  the  land  they  might  lawfully  have  held  under  such 
^^'^^^^^     grant  or  confirmation,  and  in  such  part  thereof,  as  shaQ  be 
(•186]      just  and  reasonable,  under  all  the  circumstances  of  the  case,* 
to  be  located  and  may  order  the  same  to  be  located  by  proper  persons  to 
^int?^  tSbe  be  appointed  for  that  purpose  by  the  Court,  at  the  expense 
Court,  ^f  ^g  defendants  ;  which  location  with  a  plan  thereof,  shall 

and  return       be  returned  to  the  said  Coifrt,  and  may  be  confirmed  by  the 
Court  t^iwf.  same,  unless  good  cause  be  shown  to  the  contrary  by  the 

Attorney  General  or  the  defendants.  And  if  such  location 
If  confirmed  shall  be  confirmed,  then  the  Court  shall  order  an  attested 
M!t^l)e*^  copy  thereof,  and  of  the  said  plan,  to  be  filed  at  the  expense 
<*'^*  of  the  defendants  in  the  Secretary's  oflBice,  and  judgment 

shall  be  rendered  that  the  State  be  reseized  of  the  residue 

and  recover  costs  of  suit. 
Inquest  in  aU      Sect.  2.     Be  U  furtlur  enacted^  That  in  all  other  eases 
beuJcen^tbe  ^^®'®  ^  inquost  of  officc  is  ncccssary  by  law  to  entitle  the 
county  where  State  to  hold  lands,  tenements  or  hereditaments,  such  inquest 

the  lands  he,  '  t      •   •  i  ^  . 

by  S.J.  Court,  shall  be  taken  by  the  Supreme  Judicial  Court  m  the  county  (a) 
[lb.  §  2.]        in  which  such  estate  lies,  upon  information  of  the  Attorney 
General,  describing  among  other  things  the  estate  claimed, 
the  informa.    and  the  title  set  up  thereto  by  the  State  ;  and  upon  the  filing 
bv  Attorney    ^^  such  information,  the  same  proceedings  shall  be  had  as 
General.         before  directed,  mutoHa  mutandisj  unless  where  there  is  no 
Notice  and     tcrtenant,  and  in  such  case,  notice  shall  be  given  to  any  per- 
^  ''*       son  or  persons  claiming  such  estate,  to  show  cause  at  such 
term  of  the  said  Court,  as  shall  be  mentioned  in  the  notifica- 
tion, why  judgment  should  not  be  rendered,  that  the   State 
be  seized  of  such  estate,  by  causing  an  attested  copy  of  such 
information  with  the  order  of  Court  thereon  to  be  published 
in  such  public  newspapers  as  the  Court  shall  direct,  three 
weeks  successively,  ninety  days  at  least  before  the  sitting  of 
pJ^J^^^I^joa^  the  said  Court :  and  if  no  person  shall  appear,  and  by  plea 
meat  for  State.  jgj,y  ^j^g  ^j^j^  ^f  ^j^^  gj^^^  ^^  g^^jj  estate,  then  judgment 

If  a  defence—  shall  be  rendered  that  the  State  be  seized  thereof:  But  if 

jury.  any  person  shall  appear  and  by  plea,  deny  the  title  set  up 

by  the  State,  the  cause  shall  be  tried  by  a  jury  at  the  bar  of 

(a)  The  iDformatioD  may  be  filed  in  a  different  county  from  that  where  the 
land  lies,  and  the  sommons  be  made  retamable  in  the  latter  coontj.  Cifffi 
v$,  Commenvotaltht  2  Mast,  284. 
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the  Court ;  and  a  view  or  a  plan  may  be  ordered,  as  in  the  trial    Ch.  48. 
of  real  actions  ;  and  if  a  verdict  shall  be  found  that  the  State  ^,!""^^''^^^^ 

View  may   bo 

have  good  title  to  such  estate,  judgment  shall  be  rendered,  had. 
that  the  State  be  seized  thereof  and  recover  costs  of  suit  jJdgment!^ 
against  the  defendant :  for  which  costs  execution  shall  issue 
in  due  form  of  law  i  but  if  the  jury  shall  find,  that  the  State  ^  defendant 
hath  no  title  to  such  estate,  and  that  the  defendant  hath  e:ood  r«<^^^  i^s- 

'  ^  ment,  costs  to 

title*  thereto,  the  defendant  shall  recover  his  costs  of  suit  to  ^  i^^^  ^^ 
be  taxed  by  the  Court,  and  paid  out  of  the  public  treasury  by  ry. 
warrant  of  the  Governor  and  Council ;  but  if  the  jury  do  not       ^ 
find  that  the  defendant  hath  good  title  to  such  estate,  then  he 
shall  not  be  allowed  his  costs. 

Sect.  3.     Be  it  further  enacted^  That  when  it  shall  be 
found  by  the  Attorney  General,  for  the  time  being,  that  there  Attorney  Gen- 
are  any  lands,  tenements  or  hereditaments,  which  for  want  of  cote  suit  Vi»- 
legal  heirs,  have  accrued  to  the  State,  that  it  shall  be  the  duty  J^^that  hate 
of  the  Attorney  General  to  prosecute  a  suit  by  inquest  of  of-  ^J^^  ^t 
fice  in  the  Supreme  Judicial  Court  in  the  county  wherein  o^^"™* 
such  estate  is  situated,  in  order  to  cause  the  State  to  become  ^^^^  rm.'i 
seized  thereof ;  and  that  on  such  process  and  trial,  the  per-  j^^  defendant 
son,  against  whom  such  process  and  suit  shall  be  so  brought,  J^i  ^j"^?*^ 
shall  not  be  allowed  to  give  in  evidence,  or  to  avail  himself  title,  uoiess  be 
of  the  title  or  right  of  any  alien,  or  subject  of  another  nation  agent,  fcc. 
or  sovereign,  unless  he  can  shew  that  he  is  tenant  to,  agent, 
servant  or  bailifiTof  such  alien. 

Sect.  4.     Be  U  further  enacted^  That  if  it  shall  appear  to 
the  Court  that  the  person  against  whom  such  estate  shall  be  defendant 
demanded,  had,  at  the  time  of  the  service  of  the  process  upon  owner  or*  ten- 
him,  a  good  and  valid  title  in  himself  to  the  premises  demand-  ^\^^'^' 
ed,  or  that  he  then  was  in  (he  possession  of  the  same  as  the  J^'^nt'i^j^  ^ 
tenant,  agent,  servant  or  bailifif  of  any  alien  who  had  a  right  his  costs,  &c. 
thereto  or  to  any  part  thereof,  then  the  Court  shall  award  the  [lb.  §  a.] 
defendant  his  full  cost,  which  shall  be  paid  out  of  the  public 
treasury,  according  to  the  Constitution  of  the  State  :    but  if  proceedings  in 
such  party  had  not  a  title  in  himself  when  the  process  was  ^Ui^^ir^nt 
served  upon  him,  nor  was  the  tenant,  agent,  servant  or  bail-  ity  existing  af- 

■/••i»  iiiii*  *^  service    of 

in  of  such  alien  at  that  time,  but  shall  have  afterwards  ac-  process  on  de- 
quired  a  dtle,  been  made  a  tenant,   or  become  the  agent, 
servant  or  bailiff  of  any  alien  in  whom  such  estate  is,  then 
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Ch.  48.     judgment  shall  be  awarded  against  him  for  the  full  costs  :  and 

^^'^'"^^     the  Attorney  General  shall  cease  to  prosecute  Luther  on  the 

process. 

State  to  be        Sect.  5.       Be  it  further  enactedj  That  (6)    when    any 

pcJiLiion'^on  judgment  shall  be  rendered  on  any  inquest  of  office,  that  the 

rale^"^  **^    State  be  reseized,  or  seized  of  any  lands,  tenements  or  he- 

[MaiM.  Slat,    reditaments,  tlie  State  shall  inmiediately  upon  the  rendition  of 

jm.  18, 1791,  gy^jj  judgment,  be  deemed  and  taken  m  the  law,  to  be  in 

[*I88]      fact  seized*  of  all  such  estate,  to  all  intents  and  purposes 

,  ,  whatever  ;  and  all  jude;ments  rendered  on  any  inquest  of  of- 

JiMlpment    to  ,         ,  -  r   i_-  i_   ii  i    j       n  •  i 

couciude  all  fice,  taken  by  virtue  of  this  act,  shall  conclude  ail  parties  and 
^   *  '  privies  (c)  thereto,  their  heirs  and  assigns  so  long  as  such 

judgment  shall  remain  in  full  force. 

Sect.  6.     Be  it  further  enacted^  That  if  after  the  State 

If  after   State     ,    ,,   ,  •       t       r  t  %      •  % 

become  seised  shall  becomc  SO  seizcd  of  such  estate,  as  having  accrued 
iMins^wner  thereto  foT  Want  of  legal  heirs,  any  person  shall  appear,  and 
cow^tiw**  ^  make  out  his  right  to  the  same,  and  shall  in  due  process  of 
tate  !)y  legal  Jn^  recovcr  the  same  against  the  State,  its  grantee,  assignee, 
rMam.  Stat  °'  tenant,  that  the  same  estate  shall  nevertheless  be  liable  to 
Feb.  6,  1799,  all  expenses  of  improvement  thereon  made,  over  and  above 

a  J 

liable  for  im-  the  rents  and  profits  thereof ;  and  the  Attorney  General,  or 
proTcinents,  ^^  tenant,  grantee  or  assignee  of  the  State,  shall  be  empow- 
the  amount  of  ered  to  file  a  bill  in  equity  in  the  Supreme  Judicial  Court  of 
a«-ertHiiI2d  on  the  county  where  the  land  is,  for  the  recovery  of  the  same  ; 
hi  s.*J.  ciu'rt^  *^^  ^  summons  shall  be  issued,  with  a  copy  of  such  bill 
to  be  filed  by  thcrcunto  annexed,  and  served  on  the  owner  of  such  land  or 

Attorney  Gen- 
eral or  tenant.  On  his  tenant,  fourteen  days  before  the  sitting  of  the  Court 

to  which  it  may  be  returnable  ;  and  that  the  Supreme  Judi- 
cial Court  shall  proceed  to  try  the  same,  by  a  Jury  or  other- 
wise, according  to  the  principles  of  the  laws  and  Constitu- 
tion of  the  State,  and  shall  issue  an  execution  against  such 

(6)  On  the  rendition  ofjadgment,  the  Coinnaonwealth  nnder  the  proviaions 
of  §  5,  b  in  immediate  poiisession,  without  entry  or  execution.  Me^eilvs. 
Bright  if  al.  4  Ma$s.  290. 

(e)  By  privies  thereto  mast  bo  understood  those  who  are  priyies  to  the 
jadgroent  by  reason  of  their  privity  in  any  estate  or  title,  claimed  oiider  a 
grant  or  confirmation  by  the  commonwealth,  or  in  any  other  estate  liable  to 
be  impeached  by  an  inquest  of  office.  Cushif^  4r  al*  v$.  Racket^  10  MasM* 
108  ;  Oerrish  vi,  Bcurce!^  al,  11  Man,  193. 
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estate  for  the  pa3m]ent  of  such  sum  as  shall  be  adjudged  on  Ch.  49. 
such  process  ;  and  the  Sheriff  or  other  officer  to  whom  the 
same  shall  be  directed,  shall  at  public  auction  sell  so  much 
of  the  same  lands  as  shall  be  sufficient  to  pay  the  same,  with 
all  charges,  unless  the  same  shall  be  otherwise  discharged. 
[Approved  February  24,  1821.] 


Chapter  49. 

AS  ACT  directing  the  manner  of  giving  notice  in  certain  cases. 

He  it  enacted  by  the  Senate  and  House  of  Representa-  Notice  to  be 
(ircs,  in  legislature  assembled j  That  in  every  case,  where  Portland  new*- 
any  notice  respecting  real  estate  is  now  required  by  law  to  be  SSnwM.**'' 
given  by  advertisement,  in  one  of  the  Boston  newspapers,*       [•ISQJ 
or  in  the  newspaper  of  the  printer  of  the  General  Court,  for 
tlic   time  being,  such  notice  instead  of  being  given  in  said 
Boston  newspaper,  or  in  the  newspaper  of  the  printer  of  the 
General  Court,  for  the  time  being,  shall  hereafter,  be  given 
by  advertising  in  one  of  the  newspapers  printed  in  Portland, 
and  in  one  of  the  newspapers  printed  in  the  county  where 
such  real  estate  lies,  or  the  next  adjoining  county,  if  any  such 
newspaper  there  be.     [Approved  June  17,  1820.] 


Chapter  SO. 

AN  ACT  for  giTing  Remedies  in  Equity. 

Sect.  1.  JlSE  tt  enacted  by  the  Senate  and  House  o/*  Equity  powen 
Representatives^  in  Legislature  assembled^  That  the  Justices  Jlid  °  Co^^ 
of  the  Supreme  Judicial  Court  shall  have  power  and  authority  ^J^"^  "Yu**" 
to  hear  and  determine  in  equity  (a)   all  cases  of  trust  arising  ^• 

(a)  1.  A  eutate  granting  chancery  poweri  to  relieve  against  all  penalties  and 
forfeitaree,  in  actions  at  common  law,  it  teems,  may  be  allowed,  if  snch  is 
its  general  language,  to  operate  npon  penalties  and  forfeitures  already  incnr- 
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Ch.  50. 

[MaM     Stat. 
Feb  10,  1818, 
§1.] 

What  kind  of 
proc«M  to  be 
wed. 


S.    J.  CooBtt 
may  nae    pix>- 
oeM  to  execute 
the    powers 
granted, 

and    make 
rules,  not    re- 
pugnant   to 
Constitution 
and  laws. 

Limitation   as 
to  contracts 
within   this 
act. 


under  deeds,  wills  or  in  the  settlement  of  estates  (b) ;  and  all 
cases  of  contract  in  writing,  where  a  party  claims  the  specific 
performance  of  the  same,  and  in  which  there  ma^  not  be  a 
plain,  adequate,  and  complete  remedy  at  law  (c).  And  the 
bill  or  complaint  in  such  cases  may  be  inserted  m  a  writ  of 
attachment  or  original  summons,  returnable  to  the  same  Court ; 
and  such  writ  be  served  on  the  adverse  parQr  as  other  writs 
of  attachment,  or  original  summons  are  by  law  to  be  served. 
And  the  said  Justices  of  the  Supreme  Judicial  Court  shall 
have  authority  to  issue  all  such  writs  and  processes  as  may  be 
necessary  or  proper  to  carry  into  effect  the  powers  hereby 
granted  :  and  to  make  from  time  to  time  all  necessaiy  rules  ((i) 
and  orders  for  the  convenient  and  orderly  conductmg  of  the 
said  business  :  Provided^  the  same  be  not  repugnant  to  the 
constitution  and  laws  of  this  State  ;  and  provided  abo  that 
the  cases  of  contract,  to  which  this  act  shall  apply,  shall  be 
such  only  as  shall  be  hereafter  made  in  writing,  or  which  have 

red  at  the  time  of  its  enactment,  without  violating  the  principle  that  vested 
rights  are  not  to  be  disturbed.     Potter  vs,  Sturdivani,  4  O^.  154. 

2.  In  equity,  relief  will  be  given  against  mere  lapse  of  time  where  Uiat  is 
not  of  the  essence  of  the  contract;  if  the  party  seeking  relief  ho  aeted  fiurlj; 
unless  the  delay  of  performance  on  his  part  has  been  so  long  as  to  jostify  the 
inference  that  he  had  abandoned  the  contract  Oetehell  Vi,  Jeufett,  4  G(/I 
350. 

3.  The  want  of  mntnality  in  a  contract  is  no  objeetion  in  equity,  if  it  has 
been  signed  by  the  party  sought  to  be  charged.     lb. 

4.  The  equity  jurisdiction  given  to  the  S.  Court  was  not  intended  to  im- 
pair or  relax  the  rules  of  evidence  which  govern  contraets  under  seal,  or  writ- 
ten contracts.    Dufight  vs.  Pomeroy  4r  als,  17  Ma$$.  825. 

(b)  This  provision  is  applicable  only  to  ezpreH  trusts,  arising  from  the 
written  contracts  of  the  deceased ;  and  not  to  those  implied  by  law,  or  grow- 
ing out  of  the  official  character  or  situation  of  the  executor  or  administrator. 
Given  4r  ux.  vs,  Simpson  4r  al.  5  Olf.  303. 

(c)  1.  It  ia  not  necessary,  to  found  a  decree  for  specific  performance  of  a  con> 
tract,  that  the  breach  be  such  as  would  support  a  claim  for  damages  at  law. 
Oetchfll  vs.  Jetoett,  4  Glf.  350. 

2.  The  party  songht  to  be  charged  may  shew  by  parol,  that  by  reawa  of 
fraud,  surprise,  or  mistake,  the  contract  does  not  truly  exhibit  what  was 
agreed  on  between  the  parties.     Bradbury  vs.  JVhUei  4  Glf.  991. 

id)  For  rules,  see  6  6{/:  481. 
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SO  been  made  since  the  tenth  day  of  February  in  the  year    Ch.  50. 
eighteen  hundred  and  eighteen.  v^-v^^^ 

Sect.  2.  Be  U  further  enacted  (e)^  That  in  all  causes 
brought  before  the  Supreme  Judicial  Court  of  this  State  or 
before  any*  Circuit  Court  of  Common  Pleas  to  recover  the     [♦190] 

.  Courts    may 

forfeiture  annexed  to  any  articles  of  agreement,  covenant,  con-  exercbe  chan- 
tract,  or  charter  party,  bond,  obligation  or  other  specialty  w'^to'^OTfdt- 
or  for  forfeiture  of  real  estate  upon  condition,  by  deed  of  "jj^j  ^i^gf"** 
mortgage,  or  bargain  and  sale  with  defeasance  (/),  when  the  Mentforwhat 
forfeiture,  breach  or  non-performance  shall  be  found  by  Jury,  doe. 
by  the  defaidt  or  the  confession  of  the  defendant,  or  upon  de-  NoyTi,  vrsS^ 
murrer,  the  Court  before  which  the  action  is,  shall  make  up  ^  ^*1 
judgment  therein  for  the  plaintiff  to  recover  so  much  as  is  vol.3,p.804.] 
due  according  to  equity  and  good  conscience  (g). 

Sect.  3.  Be  it  further  enacted  (fc),  That  when  any  ac-  incaaeofpen- 
tion  shall  be  brought  and  prosecuted  on  any  bond  or  other  c^JSta*to  *^- 
specialty,  with  penalties,  for  the  payment  of  sums  of  money,  Jer  i>>^9°^[^ 
performance  of  covenants,  contracts,  agreements,  matters  or  penalty  and  ii- 
things  to  be  done  at  several  times,  and  the  plaintiff  recover  for  Bum  due. 
the  forfeiture  of  such  penalty  ;  the  Court  shall  enter  up  rMaas.  Stat, 
judgment  for  the  whole  of  such  forfeiture,  and  award  execu-  ^^J  ^*  ^'^' 
tion  only  for  so  much  of  the  debt  or  damage  as  is  due  (t)  or 

(e)  §  2  relates  only  to  speeiahies  under  the  hand  and  seal  of  the  party 
contraetiiig;  and  not  to  recognisances.     Paul  vs.  J^oujell^  6  Olf,  289. 

(/)  I.  All  estates  upon  condition  do  not  fall  within  the  range  of  the  reme- 
dies in  equity  given  by  the  statnte;  bat  such  only  as  arise  from  deeds  of  mort- 
gage, or  of  kmrgain  and  sale  with  defeasance.     Fro$t  vs.  Butler ^  7  Glf.  230. 

2.  The  defeasance  mast  be  of  as  high  natare  as  the  conveyance;  mast  be 
ezecnted  at  the  same  time,  and  is  to  be  considered  as  a  part  of  it.  Ktlltran 
9s,  Brown,  4  Mast.  445. 

{g)  When  the  statate  aathorises  the  coart  to  proceed  according  to  equity 
and  good  conscience,  it  was  nndoubtedly  intended  that  they  should  proceed, 
as  to  the  sobjeet  matter  of  their  jnrisdiction,  in  the  same  manner  as  courts  of 
a  similar  jarisdiction  proceed  in  Elngland,  to  whose  laws  and  forms  of  trials 
aU  omr  statate  provisions  are  referable,  when  no  particular  provision  for  the 
mode  of  trial  m  enacted.     Pomeroy  vs,  Winship,  12  Mass.  525. 

{h)  See  Bote  e  to  §  2;  also  ch.  497,  Vol.  8,  p.  848. 

(t)  In  a  hearing  in  chancery  upon  a  penal  bond,  it  is  the  plaintiff  *s  doty 
to  show  how  mach  is  dae  in  equity  and  good  conscience.  Oowen  v$,  J^aW" 
tU,  2  Olf.  18. 
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Ch.  50.     sustained  at  that  time  (j  ),  so  always  that  the  said  judgment 
^-^^>^^^^     shall  stand  and  be  a  security  to  the  plaintiff,  his  executors 
Voi.s,p.a04.]  and  administrators  for  any  further  and  after  payment  or  dam- 
ages he  or  they  may  have  just  right  to,  by  the  non-perform- 
ance or  breach  of  the  covenants,  contracts,  agreements   or 
things  in  such  bonds  or  other  specialties  contained  ;  and  who 
may  have  a  writ  or  writs  of  scire  facias  (k)  on  said  judgment 
from  such  Court,  where  the  same  was  obtained,  against  the 
defendant,  his  heirs,  executors  or  administrators,  suggesting 
Further  dam-  Other  and  further  damages  sustained  by  non-performance  or 
pemdty,  to  be  breach  of  such  covenants,  contracts  and  agreements,  and  to 
^rc^bc'ivT    summon  him  or  them  to  show  cause  why  execution  should 
not  be  awarded  upon  said  judgment  for  other  and  further 
damages,  as  set  forth  in  the  writ  and  made  out  to  the  Court  ; 
ProceedingB     uDOu  wliich  the  Court  shall  proceed  as  aforesud,  as  often  as 

ID  ■Qch  caaes.      ^  *  ^  1  . 

such  damage  shall  accrue,  and  be  sued  for  as  aforesaid  ;  or 
may  have  his  action  of  debt,  or  on  the  case,  as  the  case  may 
require  for  such  pa3rment  or  damages  as  aforesaid. 
In  scire  facias  Sect.  4.  Be  it  further  enacted  (/),  That  in  all  actions 
S^^'JpriS^I:  of  scire  facias  brought  in  the  name  and  on  behalf  of  the  State, 
either  in  the  Supreme  Judicial  Court  or  any  Circuit  Court 

(j)  1.  In  such  ca^e  the  coart  will  enter  op  jadgroent  fordamagca  incurred 
up  to  the  time  of  rendering  judgment — and  will  not  restrict  the  plaintiflf  to 
aoch  damages  only  as  were  incurred  at  the  time  of  commenciDg  the  actioii. 
Waldo  ts.  Fobea  fy  al.  1  Mass,  10. 

2.  Conditional  judgment  in  a  mortgage  shall  he  for  the  amount  of  princi- 
pal and  interest  due,  though  it  exceed  the  penalty  of  the  bond.  Pitts  oi . 
Tilden  if  al,  2  Mass.  118. 

8.  Interest  beyond  the  penalty  of  a  bond  may  be  recovered  in  the  ahape  of 
damages,  even  against  a  surety.  Harris  V8»  Clap  If^aLl  Jlfass.  308;  JVar- 
ren  os.  Thurloto  fy  als.  15  Mass.  154. 

(Ar)  Scire  facias  may  run  against  the  body  and  property  of  the  respondent, 
by  ch.  463,  Vol.  8,  p.  304. 

(/)  1.  §  4  relates  only  to  recognisances  taken  or  entered  into  in  criminal  ca- 
ses, or  by  witneanes  conditioned  to  appear  in  behalf  of  the  State.  Pauivs. 
J>roweUy  6  Glf.  239. 

2.  The  provisions  of  §  4,  were  plainly  intended  for  cases  of  nnsToidable 
accident,  or  irresistible  necessity,  and  for  the  relief  of  unfortunate  persons, 
and  not  for  cases  where  the  principal  may  be  produced.  Com,  vs.  D€maf 
14  Mass.  65. 
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of  Common*  Pleas,  to  recover  the  penalty  or  forfeiture  of  any     Ch.  51 . 
recognisance  (m)  taken  or  entered  into  in  criminal  prosecu-     ^-^"v-^^ 
tions,  either  by  principal  or  sureties,  or  hy  witnesses  to  ap-  pa],snretie8  or 
pear  at  either  of  the  aforesaid  Courts,  and  give  evidence  on  courts  may  ra- 
the part  of  the  State,  when  the  forfeiture,  breach  or  non-per-  ^Jbc'iSiaKr! 
formancc  of  the  condition  of  such  recognisance  shall  be  found 
by  the  default  or  confession  of  the  party,  or  by  verdict  of  Felh26,i8ii.l 
a  Jury,  or  upon  demurrer,  the  Court  before  which  such  action 
may  be  brought,  may  render  judgment  therein  for  the  State 
according  to  the  circumstances  of  the  case,  and  the  situation 
of  the  party,  and  may  remit  eitlier  the  whole,  or  any  part  of 
the  penalty  of  such  recognisance,  upon  such  terms  and  con- 
ditions as  to  them  shall  seem  reasonable  and  just ;  any  law 
or  usage  to  the  contrary  notwithstanding.     [Approved  Feb- 
ruary 20,  1821.] 

Additional  Act,  ch.  462,  Vol.  3,  p.  303. 


Chapter  ffl. 

AN  ACT  to  reg«date  the  jurifldiction  and  proceedings  of  iIm  Courta  of  Probate. 

Sect.  1.  MjIE,  it  enacted  by  the  Senate  and  House  ^/ conrtsofPro- 
Representatives^  in  Legislature  assembUd,  That  a  Court  of  bate  eitabUah- 
Probate  (a)  shall  be  held  within  the  several  counties  of  the 

(m)  1.  Debt,  as  well  as  ieire  facias,  lies  on  a  recegnisance  to  the  State. 
Com.  VM.  Chreen,  18  Ma$t.  1. 

2.  In  a  scire  facias  upon  a  recognisance  taken  by  a  Justice  of  the  Peace 
in  a  crimmaJ  eaae,  it  most  appear  that  the  recognisance  has  been  returned  to 
the  Court  havingjnrifldiction  of  the  matter.     State  vs.  Smith,  2  Olf  62. 

S.  A  scire  facias  can  only  issue  from  a  court  in  possession  of  the  record 
upon  which  it  issues.     Com.  vs.  Downey,  9  Mass.  492. 

(a)  The  county  Courts  of  Probate  were  never  established  by  any  statute, 
until  the  act  of  March  12,  1784.  Before  the  revolution,  the  judges  of  probate 
were  considered  as  surrogates  of  the  Governor  and  Council,  who  derived  from 
the  royal  charter  the  authority  to  prove  wills  and  to  grant  admmistrations. 
A  provinciaJ  act  was  passed  for  erecting  courts  of  probate  in  the  several  coun- 
ties, but  it  was  negatived  by  the  king.  A  number  of  other  acts  were  afterwards 
I,  which  recognize  the  power  of  the  courts  of  probate,  and  regulate  ap- 

Vol.  I.  28 
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Ch.  51.     State  :  and  there  shall  be  in  tlie  manner  the  Constitution  di- 
^-^"^^"^^     rects,  some  able  and  learned  person  in  each  county  in  Ae 
Mar.  12, 1784,  State,  appointed  or  to  be  appointed  Judge,  for  taking  the  pro- 
1818.]  '  bate  of  wills,  and  granting  administrations  on  the  estates  of 

J^^fJ^^^' persons   deceased,  being  inhabitants   of,  or  resident  (ft)   in 
Judge.  ^jjg  same  county  at  the  time  of  their  decease,  or  havmg  died 

without  the  State,  and  leaving  estate  of  any  kind  within  the 
same  ;.  for  appointing  guardians  to  minors  and  other  persons  ; 
for  examining  and  allowing  the  accounts  of  executors,  ad- 
ministrators, or  guardians,  and  for  such  other  matters  and 
things  as  the  Courts  of  Probate  within  the  several  counties 
aforesaid,  shall  by  law,  have  cognizance  abd  jurisdiction  of. 
And  the  said  Judges  of  Probate  shall  have  full  power  and 
authority  to  make  out  such  process  or  processes  as  may  be 
needful  for  the  discharge  of  the  trust  reposed  in  them  ;  and 
all  Sheriffs,  Deputy  Sheriffs,  Coroners  and  Constables,  are 
required  duly  to  serve  and  execute  aU  legal  warrants,  or  other 
[•192]      process*  to  them  directed,  by  any  Judge  of  Probate.     And 
contempt  of  authority  in  any  cause  or  hearing  before  any 
Judge  of  Probate,  shall,  and  may  be  punished  in  like  manner 
as  such  contempt  of  authority  in  any  Circuit  Court  of  Com- 
mon Pleas,  may  or  can  by  law  be  punished. 
WTien  Judge        Sect.    2.     Be  it  further  enacted j   That  whenever  any 
b  interttited   Judee  of  Probate  shall  be  interestedf  as  heir  or  le&Catee,  cred- 
traiion,  &c.  to  itor  or  debtor,  or  within  the  degree  of  kindred  which  by  the 
ing  couuty.      laws  of  this  State,  he  might  by  any  possibility  be  heir  in  the 
[lb.  Feb.  24,  estate  of  any  person  deceased,  within  the  county  of  such 
Judge,  such  estate  shall  be  settled  in  the  Probate  Court  of 

[fin  a  sum  ex-  ^ 

ceeding  $100,  the  most  ancient  next  adjoining  county  ;  and  the  will,  if  any, 
Vol.  3,'  p.  21 ;  of  such  deceased  person,  may  be  there  proved,  or  adminis- 
5^^483  J      tration  granted,  as  the  case  may  require  ;  and  aU  other  pro- 
ceedings had  thereon,  in  such  adjoining  county,  as  if  such  de- 

pealfl  from  them  to  the  Governor  and  Coancil,  which  were  approved.     WoUm 
o«.  WUlard,  2  Mass.  124. 

(6)  The  aathoritj  to  grant  administration  vests  exclusively  in  the  Judge  of 
probate  for  the  county  where  the  deceased  person  dwelt  at  the  time  of  his 
decease,  and  the  doings  of  any  other  Judge  of  probate,  on  snch  estate  are 
void.  Cutts  8f  ah  vs.  Huskins,  9  Mass.  514  ;  Holyoke  va,  Bu$kin$  4r 
ux.  5  Pi€k,  25.    See  Harvard  College  v$.  Gere,  6  Pick.  870. 

2.  Seech.  198,  Vol.  8,  p.  21. 
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ceased  person  bad  belonged  to,  or  died  witbin  tbe  same.  Ch.  51. 
And  whenever  due  application  shall  be  made  in  writing  to  ^-^^v-^^ 
the  Judge  of  Probate  of  such  adjoining  county,  for  the  pro- 
bate of  a  will,  or  the  granting  of  letters  of  administration,  in 
virtue  of  this  act,  he  shall,  after  giving  due  public  notice 
thereof,  proceed  thereon  and  settle  such  estate  as  fully,  and 
to  all  intents  as  be  might  any  other  estate  within  his  proper 
jurisdiction  :  Provided  always.  That  nothing  herein  contain- 
ed shall  take  away  the  right  of  appeal  to  the  Supreme  Court 
of  Probate,  as  allowed  in  other  cases. 

Sect.  3.     Be  U  further  enacted,  That  there  shall  be  in  Register's 
manner  as  the  Constitution  directs,  a  suitable  person  in  each  power  and  du- 
county  appointed,  or  to  be  appointed  Register  of  wills,  ad- 
ministrations, accounts,  decrees,  orders,  determinations  and 
other  writings,  which  shall  be  made,  granted  or  decreed  upon 
by  the  Judges  of  Probate,  in  their  respective   counties  ; 
which  Register  shall  be  sworn  to  the  faithful  performance  of 
the  duties  of  his  o£5ce,  and  have  the  care  and  custody  of  all 
files,  papers  and  books,  to  the  Probate  Office  belonging ; 
and  in  case  of  the  death,  sickness  or  necessary  absence  of 
the  Register,  it  shall  and  may  be  lawful  for  the  Judge  of  Pro-  Judge  of  Pro- 
bate to  nominate  and  appoint  some  meet  person  to  officiate  p^^int  B^i^ 
as  a  Register,  to  be  sworn  as  aforesaid,  until  the  standing  ^^  ^mpo"*. 
Re^ster  shall  be  able  to  attend  his  duty,  or  until  a  new  one 
shall  be  appointed  by  the  Governor  and  Council. 

Sect.  4*.     Be  it  further  enacted.  That  no  Judge  of  Pro-      [•103] 
bate  shall  be  allowed  or  admitted  to  have  a  voice  in   iudeins  Judge  not  to  be 

J      ^    ^  of  counsel,  AC. 

and  determining,  nor  be  permitted  to  be  of  counsel,  or  to 
act  as  an  attorney  either  in  or  out  of  Court,  in  any  civil  ac- 
tion, or  other  process  t  or  matter  whatsoever,  which  may  de-  [tSecC<HUc'8 
pend  on,  or  have  relation  in  any  way  to  any  sentence  or  de-  483.] 
cree,  made  or  passed  by  him  in  his  office  aforesaid.     Nor 
shall  he  be  of  counsel  or  attorney  in  any  civil  action  for  or 
against  any  executor,  administrator  or  guardian,  as  such  with- 
in the  county  in  which  said  Judge  shall  reside.     And  no  Register  not  to 
Register  of  Probate  shall  be  appointed  an  administrator  or  tor,  appraiser, 
commissioner  of  insolvency,  appraiser  or  divider  of,  or  upon  ^*  "^*^  ^""' 
any  estate,  or  in  any  manner  be  interested  in  the  fees  and 
emoluments  arisbg  therefrom ;  or  be  of  counsel,  or  in  any 
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Ch.  51.    way,  directly  or  indirectly,  act  as  an  attorney  in  any  matters 
^^^"^"^^^     and  things  whatsoever,  which  are  or  may  be  pending  in  the 
Court  of  Probate,  of  which  he  is  Register,  or  in  any  appeals 
therefrom. 
Judms  to  hare      Sect.  6.     Be  it  further  enactedy  That  the  Judges  of  Pro- 
stated  court     bate,  in  the  respective  counties  shall  have  certain  fixed  days 
for  the  making  and  publishing  of  their  orders  and  decrees  ; 
and  such  days  shall  be  made  known  by  public  notifications 
thereof  in  the  several  counties  ;  and  all  orders  and  decrees  of 
Judges  of  Probate  shall  be  made  in  writing  and  duly  recorded. 
s  J.  Court  to       Sect.  6.     Beit  further  enacted y  That  the  Supreme  Ju- 
be  appellate     dicial  Court  shall  be  the  Supreme  Court  of  Probate,  and  shall 

Court  of  Pro-  ....  . 

bate.  have  appellate  jurisdiction  (c)  of  all  matters  determinable  by 

[lb.  §  6.]        the  Judges  of  Probate  in  their  respective  counties  ;  and  all 

appeals  from  any  order  or  decree  of  a  Judge  of  Probate,  shall 

be  to  the  said  Supreme  Court  of  Probate  accordingly. 

Sect.  7.     Be  it  further  enacted,  That  after  the  decease 

AdmioMtra* 

tioa,to  whom  of  any  pcrson  intestate,  administration  of  such  intestate's 
nfaffl  Stat,  S^o^s  and  estate  shall  be  granted  unto  his  widow  (d)  or  next 
Mwr.  9, 1784,  of  kin  upwards  of  twentf-one  years  of  age,  or  to  both,  as  the 
inventory,  &c.  Judgc  of  Probate  shall  think  fit,  within  thirty  days  ;  and  an 
how  \*pTOint-  Inventory  shall  be  taken  of  all  the  real  estate,  goods  (c)  and 
^-  chattels,  rights  and  credits  of  the  deceased,  within  three 

Bwcaring,  ^  months,  by  three  suitable  persons,  appointed  by  the  Judge  of 
§^  84,  of  this  Probate,  who  shall  be  swornf  to  the  faithful  discharge  of  their 
[*194]      trust*  :  and  when  any  part  of  such  estate  lies  without  the  lim- 

(e)  The  legal  coDstructioD  of  a  will  is  exclosively  a  subject  of  common 
law  jariBdiction ;  and  is  not  cognisable  by  the  S.  J.  Coart,  when  sitting  as  the 
S.  C.  of  Probate.     Small  8f  ah.  v$.  Small,  4  Glf.  220. 

(d)  The  widow,  if  a  suitable  person  to  administer,  is  exclasirely  entitled 
to  administration,  anless  among  the  next  of  kin  there  is  some  fit  person  whom 
the  judge  may  prefer,  or  who  he  may  think  onght  to  be  joined  with  the  wid- 
ow in  a  joint  administration.    McOooeh  vs.  McOooch,  4  Ma$»  348. 

(e)  1.  The  goods  of  a  deceased  intestate,  in  the  hands  of  his  administrator, 
are  liable  to  be  seized  by  an  officer,  having  an  execution  against  the  efiects 
of  the  intestate  ;  althoagh  the  administrator  has  inventoried  them  and  charge 
ed  himself  with  the  amoant  of  the  inventory  in  the  probate  office  ;  provided 
he  has  not  paid  the  debts  of  the  intestate,  to  the  amoant  of  the  inventory. 

IVeeka  vs.  Gibbs,  9  Mass.  72. 

2.  Estate  discovered  after  first  inventory,  may  be  retnrned  by  new  ap- 
praisers and  distribated.    See  eh.  470,  §  8,  Vol  B,p.  814. 
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its  of  the  county,  in  which  the  Judge  of  Probate  lives,  who    Ch.  61. 
has  jurisdiction  of  the  settlement  of  such  estate,  he  may  ap-     ^■^^•^'^ 
point  three  suitable  persons,  within  the  county  where  such  es- 
tate may  be,  to  take  an  inventory  thereof,  who  shall  be  sworn 
in  manner  as  aforesaid.     And  after  the  expiration  of  thirty 
days  from  the  death  of  any  person  intestate,  in  case  the  wid- 
ow or  next  of  kin  shall  refuse  or  neglect  to  take  out  letters 
of  administration,  being  cited  before  the  Judge  of  Probate 
for  that  purpose,  if  resident  within  the  county,  the  said  Judge 
of  Probate  may  commit  administration  of  such   estate  to 
some  one  or  more  of  the  principal  creditors^  ;  and  in  case  of  r^g^  ^  ^i^ 
their  refusal  to  such  other  person  or   persons  as  the  said  k^Y^^'^*^' 
Judge  shall  think  fit.     And  every  administrator  shall,  before  A<jn,inigt,.a- 
enteringupon  the  execution  of  the  trust,  give  bond  (/)  to  the  {"".^  8^*^* 
Judge  of  Probate,  with  good  and  sufficient  sureties  (g)  resi- 
dent within  this  State,  upon  condition  among  other  things,  to 
make  and  return  upon  oath  (h) ,  a  true  inventory  (t)  of  the  es-  Return  ao  in- 
tate  administered  upon,  into  the  Probate  office,  within  three  ^"w^^ntSfcL 
months,  and  to  render  an  account  of  administration  within 
one  year  from  the  time  of  taking  administration ;  which  bond 
shall  be  in  form  following  : 

Know  all  men  bj  these  presents.  That  we  within  the  State  of  Maine, 

are  holden  and  stand  firmly  bound  and  obliged  unto  ,  Judge  of  Probate 

of  wills,  and  for  granting  administration  within  the  county  of  ,  in  the 

full  and  just  sum  of  to  be  paid  to  the  said  and  his  successors  in 

said  office;  to  the  true  payment  whereof,  we  do  bind  ourselves  and  each  of  us,  our, 
and  each  of  oar  heirs,  executors  and  administrators,  jointly  and  severally,  by  these 
presents.    Sealed  with  our  seals.     Dated  the  day  of  ,  in  the  year 

(/)  Bee  notes  to  §  72,  of  this  chapter. 

(^)  Saretiea  in  an  administration  bond  are  liable  for  the  amonnt  of  any 
chattels,  which  bare  come  to  the  administrator's  hands,  as  well  before  as 
after  the  ezocotion  of  the  bond,  and  granting  of  administration.  Dawes  vs, 
Edftr  aU,  18  Mass.  177. 

(h)  *'  The  Jodge  of  Probate  of  any  County  is  authorized,  at  any  conren- 
ient  time  and  place,  other  than  in  open  Probate  Court,  to  administer  the  oaths 
required  by  law  of  Executors,  Administrators  and  Guardians,  to  the  truth  of 
inTentories  by  them  returned  ;  and  also  the  oaths  required  for  perpetuating 
eridence  of  the  time,  place  and  manner,  in  which  Executors  and  Adminia- 
trators  may  haTe  given  notice  of  their  respective  appointments,  and  the  un- 
deruking  of  the  trusts  thereof."    See  Statute  passed  Feb.  26, 1888. 

(t)  S«e  note  |^,  to  §  16,  of  thia  chapter. 


Form  of  bond. 
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Cb*  5 1  •      c^our  Lord  one  tboueaad  eight  hundred  and 

^^        ^^.       The  condition  of  thb  obligation  Ib  such,  that  if  the  above  bounden  ,  admin- 

btmor  of  all  and  singular  the  goods  and  estate  of  ,  deoeaaed,  do  make 

or  caaw  to  be  made,  a  true  and  perfect  inventory  of  all  andsiagviar  the  real  estate, 
goodf  spd  chattels,  rights  and  credits  of  said  deceased,  which  have  or  shall  ooiae 
to  the  hands,  possession  or  knowledge  of  ,  the  said  ,  or  into  the 

[*105]        hands  or*  possession  of  any  other  person  or  persons  for  ,  and  the  same  so 

made,  do  exhibit  <n:  cause  to  be  exhibited  upon  oath  into  the  Registry  of  ibe  OHurt 
of  Probate  of  the  said  county  of  ,  at  or  before  the  day  of 

■ext  ensuing ;  and  the  same  goods  and  chattels,  ri^ts  and  credits,  and  all  other 
the  goods  and  chattels,  rights  and  credits  of  the  said  deceased,  at  the  time  of 
death,  which  at  any  time  after  shall  come  to  the  hands  and  powrswion  of  the  said 
,  or  into  the  hands  and  possession  of  any  other  perscm  or  peraoas  for  the 
said  ,  do  well  and  truly  administer  according  to  law ;   and  further  to 

make  or  cause  to  be  made,  a  just  and  true  account  of  said  administratioo, 

upon  oath,  on  or  before  the  day  of  which  will  be  in  the  year  of  oar 

Lord,  one  thousand  eight  hundred  and  ,  and  all  the  rest,  rendne  and  re- 

mainder of  the  said  goods  and  chattels,  rights  and  credits,  which  shaD  be  found  re- 
maining  upon  the  said  administration  account,  (the  same  being  first  examined  auad 
allowed  by  the  Judge,  for  the  time  being,  of  Probate  of  WiUs  aad  far  granting  aul- 
ministrations  within  the  county  of  ,  aforesaid,)  shall  deliver  and  pay  unto 

such  person  or  persons  respectively,  as  the  said  Judge  fay  his  decree  or  aentenoe, 
pursuant  to  law,  shall  limit  and  appoint:  and  if  it  shall  hereafter  appear,  that  any 
last  will  and  testament  was  made  by  said  deceased,  and  the  ezeentor  or  exeentors 
therein  named  do  exhibit  the  same  into  the  Court  of  Probate  of  the  said  oounty  of 
,  making  request  to  have  it  allowed  and  approved  accordingly ;  if  the  said 
above  bounden,  being  thereunto  required,  do  render  and  deliver  the  said 
letter  of  administration  (approbation  of  such  testament  being  first  had  and  made) 
into  the  said  Court ;  then  the  before  written  obligation  shall  be  void  and  of  uoue 
effect,  or  else  shall  abide  and  remain  in  ftdl  force  and  virtue. 

Sealed  and  delivered  > 
in  presence  of  us,   ) 

Aiiministra-         Sect.  8.     Be  it  further  enacted^  That  when  any  person 
tion  may  bo     ^Jjq  ^as  died  OF  shall  die  intestate  without  the  State,  sliall 

granted  on  the  .... 

oitate  of  per-  leave  estate  of  any  description  within  the  same  to  be  admin- 

SUU8  dying  out   .  .  ,    .  i    n  i  •  i     « 

and  leaving     istered,  any  person  interested  in  such  estate  shall  be  entitled 
the  State.        to  letters  of  administration  thereon  in  like  manner  as  if  such 
[♦190]       intestate*  had  died  within  the  State  ;  and  the  Judge  of  Pro- 
[Mass.  Stat.    ^^^^  of  any  county,  wherein  such  estate  shall  be  found,  shall 
§  te  ti '  ^^*^'  ^^^^  power  to  grant  such  letters  of  administration  according- 
ly, which  shall  extend  to  all  the  estate  of  such  intestate  with- 
in the  State,  and  the  same  estate  shall  be  settled  in  the  county 
where  such  letters  of  administration  shall  have  been  first  grant- 
ed ;  and  after  such  letters  shall  have  been  granted  and  notice 
thereof  given  by  the  administrator  in  like  manner  as  in  other 

tSee  Stevens  Admr.  vs.  Gaylord,  11  Mass.  268,  decided  previous  to  Uie 
enactment  of  §  16.     Harrington  vs.  Brawn,  6  Pick.  fil9. 
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cases,  any  new  letters  of  administration  on  the  same  estate    Ch.  51. 
shall  be  void.  v^^^^^^ 

Sect.  9.     Be  it  further  enacted^  That  in  all  cases  where-  Jodga  to  ex- 
in  by  law  bonds  are  required  to  be  given  to  any  Judge  of  Pro-  ^^j!h  pjjl 
bate,  or  to  be  filed  in  the  Probate  office,  it  shall  be  the  duty  ^  ''°**^- 
of  the  said  Judge  first  to  examine  and  approve  of  such  bonds,  t^b.  §  23.] 
and  upon  their  being  so  approved,  but  not  otherwise,  the  said 
Judge  shall  order  the  same  to  be  filed  or  recorded  in  the  Pro- 
bate office. 

Sect.  10.     Be  it  further  enactedy  That  every  adminis-  AdminUtra- 
trator  shall  be  held  to  account  with  tlie  Judge  of  Probate,  for  fo^p^reonaT^ 
the  personal (j)  estate  of  the  deceased,  as  the  same  shall  be  ap-  ^^uSj^ 
praised,  unless  the  said  Judge  shall  think  it  will  be  more  for  the  *oW  by  order 
benefit  of  the  parties  interested,  otherwise  to  dispose  of  the 

rib  6  19  1 

same,  in  which  case  the  said  Judge  shall  order  the  same  or  any 

part  thereof,  to  be  sold  at  public  auction,  or  at  private  sale  in 

such  manner  as  he  shall  determine  will  best  serve  the  interest 

of  all  parties  interested  ;  and  the  administrator  shall  account  (A:) 

for  such  estate  as  the  same  shall  have  been  sold  :  Provided  JfitJilf '^reS* 

always.  That  such  sale  shall  be  ordered  withm  the  term  of  three  "w»^  J^ 

^  ^  ,  return  of  in- 

months  fi'om  the  return  of  the  inventory,  and  not  afterwards,  ventory, 
unless  the  said  Judge  of  Probate,  shall  for  special  reasons, 
think  proper  to  aUow  a  further  term  not  exceeding  six  months. 

Sect.   11.     Be  it  further  enacted.  That  whenever  any  Will*  to  be 
executor  or  executors  of  the  last  will  of  any  person  deceased,  bate  office 
knowing  of  their  being  so  named  and  appointed,  shall  neg-  daysafte/'^cie- 
lect  to  cause  such  will  to  be  filed  within  thirty  days  next  ^^  **^  ^^ 
after  the  death  of  the  testator  in  the  Probate  office  of  the 
county  where  he  last  dwelt,  and  proved  and  recorded  within  te^e  ^wi, 
such  time  as  the  Judge  of  Probate  shall  limit  and  appoint ;  §  ^^1 
or  present  the  said  will,  and  in  writing  declare  his,  her  or  Forfeiture  for 
theur  refusal,  every  executor  so  neglecting  his  or  her  trust  f^^,"^"^"^ 
and*  duty  in  that  behalf,   (without  just  excuse  made  and  ac-       t*i®Tl 
cepted  by  the  Judge  of  Probate  for  such  delay)  shall  forfeit 
a  sum  not  exceeding  sixteen  dollars  a  month  (Z) ,  from  and 


(J)  A  leaM  of  laad  for  999  years  is  personal  estate.     Petition  of  Gay^ 
Admr.  5  Mobs,  419. 

(It)  Executors  are  also  holden  to  a  like  account ;  see  note,  r,  8,  §  15,  of 
thia  cliapCer. 

(0  1.  Tliia  penalty  may  be  saed  for  at  the  end  of  every  month,  within  a 
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Ch.  51 .  after  the  time  limited  as  aforesaid,  until  he,  she  or  they  shall 
^^^'^^^     cause  said  will  to  be  filed  and  probate  thereof  to  be  made,  or 

and  how  re-  present  the  same  as  aforesaid  ;  and  such  forfeiture  shall  be  had 
and  recovered  by  any  party  interested  in  the  estate  devised 
by  such  will,  and  by  no  other  person,  by  action  (m)  of  debt 
in  the  Circuit  Court  of  Conmion  Pleas,  holden  within  and  for 
the  county  where  such  will  ought  by  law  to  be  proved  ; 
and  in  case  of  such  forfeiture  being  incurred  as  aforesaid, 
judgment  may  be  rendered  by  the  Court  for  any  sum  not  ex- 
ceeding sixteen  dollars  a  month  as  aforesaid,  for  and  during 
the  time  of  delay  above  mentioned  ;  and  upon  any  such  re- 

pii^tadminis-  fusal  of  the  cxecutor  or  executors,  the  Judge  of  Probate  shall 

tration  in  case  ....  .  g,   ,  i*ii  «.!« 

of  executor's    commit  admmistratiou  of  the  estate  of  the  deceased,  with  the 

'  will  annexed,  unto  the  widow  or  next  of  kin  to  the  deceased, 

or  one  or  more  of  the  devisees,  or  in  case  of  their  refusal,  to 

one  or  more  of  the  principal  creditors,  as  he  shall  think  fit. 

Judge  maT  Sect.   12.     Bt  it  further  tnocttd^  That  when  a  will  shall 

toSkc'^^i^r.  ^®  offered  for  probate  to  any  Judge  of  Probate  in  this  State, 

tions  of  vrit-  and  the  witnesses  live  out  of  the  State,  or  more  than  thirty 

neflsea  to  wilLi  .... 

in  certain  ca-  miles  distant,  or  by  reason  of  age  or  indisposition  of  body 

are  unable  to  appear  and  give  evidence  in  court,  the  deposi- 

Jun?29,  iTOsi  ^on  of  such  witncss  in  writing  taken  before  any  person  or 

^  ^*1  persons  duly  authorized  by  dedimus  potestatem  (n)  by  such 


76V  next  procediiig  the  commanceinent  of  the  action.  Moore  v$.  Smithy  5 
Gff.  490. 

'    8.  If  two  eztcntorsare  named  in  a  will,  the  will  not  being  filed,  they  may 
be  iUad  jointlj.     Hill  4r  ux,  vs.  DavU  if  al.  4  Mas$.  187. 

S.  Bot  if  the  neglect  be  in  one  only,  he  alone  incnn  the  forfeitore,  and  is 
alone  to  be  saed.     Ih, 

4.  Stebbina  &  al.  ▼■.  Lathrop,  4  Pick.  88. 

(m)  1.  In  rach  action  it  is  not  competent  for  the  exeeotor  to  prove  that  the 
will  was  revoked,  this  being  a  question  exclusively  of  probate  jnriediclkm. 
Moore  vs.  Smith,  5  G//.  490. 

2.  In  the  declaration  it  is  necessary  to  allege,  in  the  words  of  the  Statate» 
that  the  neglect  was  "  without  just  excuse  made  and  accepted  by  the  Judge 
of  Probate  for  such  delay." — And  the  want  of  this  allegation  is  not  cured  by 
verdict.  But  it  is  not  necessary  to  aver  that  the  neglect  was  intentionaL 
Smith  vs.  Moore,  6  Olf.  274. 

(n)  1.  A  Judge  of  Probate  cannot  issue  a  dedimus  potestatem  in  tach  case 
until  the  original  will  is  filed  with  him.    Amory  vs.  Fellowes,  5  AToM.  219. 


f 
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Judge  of  Probate,  shall  have  the  same  force  and  effect  as    Ch.  51. 
though  the  witness  was  present,  and  testified  in  open  Court,     ^-^^v-^^ 

Sect.  13.  Be  it  further  enacted^  That  where  it  shall  judge  may  ap- 
clearly  appear  to  the  Judge  of  Probate  either  by  the  consent  fiJ^^^^in  "^^ 
of  heirs  at  law  in  writine,  or  by  other  satisfactory  evidence,  •w.oniertimo. 

^^  J  J  ^  ny  of  one  or 

that  there  is  no  objection  to  the  probate  of  any  will,  it  shall  n«>re  wimeM* 
be  lawful  for  the  said  Judge,  at  his  discretion,  to  decree  pro- 
bate thereof,  upon  the  testimony  of  one  or  more  of  the  three  U^J^-  Stat. 

.  .         /  Feb.  24, 1818, 

subscribing  witnesses  required  by  law,  as  the  said  Judge  shall  §  88.] 
think  proper,  whether  such  witnesses  are  within  the  process 
of  the  said  Judge  or  otherwise. 

Sect.   14.     Be  U  further  enacted j  That  (o)  when  the  ex- 
ecutor or  any  other  person  interested  in  a  will  that  has  been 
proved  and*  allowed  in  a  Court  of  Probate  in  any  of  the     [*106] 
United  States,  or  in  a  Court  of  Probate  in  any  other  Stat^  or  proved^in^or- 
Kingdom,  pursuant  to  the  laws  of  such  State  or  Kingdom,  ^ beeS©?,' 
shall  produce  a  copy  of  such  will,  with  a  copy  of  the  probate  c^o^'coS^ 
thereof,  under  the  seal  of  the  Court  where  the  same  will  has  ly  wiiere  estate 

may  be  that  la 

been  proved  and  allowed,  unto  any  Judge  of  Probate  in  any  devised, 
county  in  this  State,  where  the  testator  had  estate,  real  or   „       - 
personal,  whereon  the  same  will  may  operate,  and  shall,  m  June  29, 1786, 
writing  desire  the  same  may  be  filed  and  recorded  in  the 
Probate  Office  in  the  same  county,  pursuant  to  tlus  statute, 
the  said  Judge  shall  assign  a  time  and  place  for  taking  the 
same  into  consideration,  and  shall  cause  notice  thereof  to  be  given, 
made  in  some  public  newspaper  three  weeks  successively, 
thirty  days  at  the  least  before  the  time  assigned,  to  the  end 

2.  If  the  deposition  in  such  case  is  previoosly  prepared  by  a  party  to  the 
sait,  it  will  not  be  received  as  evidence.     lb, 

(o)  1.  Notwithstanding  the  provbions  of  §  14,  a  will  made  and  proved  in  a 
foreign  country,  prior  lo  the  enactment  of  this  statute,  may  be  filed  in  the 
Probate  office,  though  attested  b^  only  two  witnesses.  Crofton  ExW  v$, 
lUley,  4  Glf,  184. 

2.  The  Probate  of  such  will  is  conclusive  with  regard  to  the  lands  devised, 
as  it  is  with  regard  to  chattels.     Dublin  vs.  Chadboum,  16  Mass.  488. 

8.  When  administration  is  granted  on  a  will  proved  in  a  foreign  country, 
the  administrator  may  be  holden  to  pay  the  testator's  debts  to  creditors  here» 
bat  not  to  pay  legacies,  for  which  the  legatee  must  resort  to  the  country  of  the 
testator  where  the  will  was  originally  proved.  Jliehardi  vi.  Duieht  8 
Mass.  606. 

Vol.  I.  29 
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Ch.  51 .     that  any  person  may  appear  and  shew  cause  agmnst  the  filing 

^■^'"^^"^^     and  recording  the  same  ;  and  if  at  the  time  assigned  no  suiE- 

cient  objection  is  made,  the  said  Judge  may  cause  the  same 

copy  to  be  61ed  in  the  Probate  Office,  and  direct  the  same 

Appeal  aUow-  to  be  there  recorded  :  saving  always  an  appeal  to  any  person 

Proviio  as  to  aggrieved,  to  the  Supreme  Court  of  Probate.     And  prwided 

SSSi^'wiilL  ^^  further^  That  nothing  in  this  act  shall  be  construed  to  make 

valid  any  will  or  codicil  that  is  not  attested  and  subscribed  in 

the  manner  the  laws  of  this  State  direct,  nor  to  give  operation 

and  efiect  to  the  will  of  an  alien  difTerent  from  that  which 

such  will  would  have  had  before  the  passing  of  this  act. 

Executor  to         Sect.  15.     Be  it  further  enacted^  That  eveary  executor 

retnrn  invento-  named  in  a  will  hereafter  to  be  proved,  and  taking  upon  bim- 

[fSee  Hall  v8.  ^^^^  ^^at  trust,  shall  give  bondf  to  the  Judge  of  Probate  with 

^ck."S6.?      sufficient  sureties,  resident  in  this  State,  to  return  upon  oath 

a  true  and  perfect  inventory  (p)  of  the  testator's  estate  into 

F^i  ^%,  ^^  Probate  office  witliin  three  months,  and  to  render  an  ac- 

§  ^'^•l  count  (q)  of  his  proceedmgs  thereon,   in  the  same  manner 

administrators  are  by  law  obliged  to  do,  unless  such  executor 

or  executors  are  residuary  legatees  ;  in  which  case  bond  (r) 

(/>)  Where  an  executor  or  administrator  refuses  to  return  an  inventory  on 
being  sammoned,  and  in  answer  to  interrogatories,  denies  that  any  personal 
property  of  the  deceased  has  come  into  his  hands,  the  only  remedy  for  thosa 
claiming  beikefit  from  the  estate,  is,  by  action  at  law  on  the  bond  of  the  ex- 
ecntor  or  administrator.     Boston  vs.  £oylston,  4  Mass.  318. 

{q)  Ezecntori  are  accountable  for  personal  property,  to  the  extent  of  debts, 
IB  the  same  manner  as  administrators  are.  See  §  7  of  ch.  470,  copied  be- 
low, noter,  3. 

(r)  1.  The  giving  of  such  bond  does  not  divest  the  tostator*s  creditors  of  the 
right  to  levy  upon  the  lands  of  which  ho  died  seized.  Gore  vs»  Brazier,  3 
Mass.  623  ;   Wyman  vs.  Brigdett,  4  Mass.  150. 

2.  An  executor  in  such  case  may  sell  the  te6tator*s  real  estate  without  lU 
cense,  and  the  court  have  not  in  such  case  power  to  grant  a  license.  Hiomp^ 
son  vs.  Brown  !^  al.  16  Mass.  179. 

3.  Ch.  470,  §  7,  Vol.  3,  p.  315,  provides  further  upon  this  subject,  as 
follows  : — 

**  That  executors  shall  be  accountable  for  the  personal  property  of  their 
testators  as  appraised,  so  far  as  nece^ary  for  the  payment  of  debts  and  lega- 
eiee  in  the  same  way  and  manner  that  administrators  are  made  accountable, 
and  may  apply  for  license  to  sell  so  much  thereof  as  may  be  necessary  for  the 
pvpOM  aforesaid,  in  like  manner  as  is  provided  for  administrators.  And  wbero- 
tvior  an  ezecntor  is  a  residuary  legatee,  the  condition  of  the  bond  whkh  by 
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may  be  given  by  him  or  them  to  pay  the  debts  and  legacies    Ch.  51. 
of  the  testator  ;  and  in  case  such  executor  or  executors  shall      ^"^^^^^ 

.  or  to  pay  debts 

neglect  or  refuse,  for  the  space  of  twenty  days,  to  give  bond  and  legacies. 
as  aforesaid,  the  Judge  of  Probate  may  commit  administra-  caae  of  n!^ect 
tion  of  the  estate  of  such  testator,  \vith  the  will  annexed,  to  ®  ^^^^^'^ 
some*  other  person,  in  like  manner  as  he  may  grant  the  same      [*100] 
when  the  executor  refuses  (s)  the  trust ;  and  when  the  exec-  and  when  he 
utor  is  under  the  age  of  twenty-one  years  at  the  time  of  the 
probate  of  the  will,  administration  may  be  granted  with  the 
will  annexed  during  the  minority  of  such  executor.     And 

I  ,  ,.  «  •  •11  and  when  thera 

where  there  are  divers  persons  named  executors,  m  any  will  are  divers  esa- 
hereafter  to  be  proved,  none  shall  act  as  such,  but  those  who  ^"**^»  *®- 
give  bond  as  aforesaid. 

Sect.  16.  Be  it  further  enacted^  That  when  any  per-  Executor  li?- 
son  who  shall  hereafter  be  appointed  executor  of  any  will,  JjJ|  sJ^"*to 
shall,  at  the  time  of  the  probate  of  the  same,  live  without  this  «*^  *><*"**  "" 

*  .  .         county    where 

State,  he  shall  before  letters  testamentary  are  issued  to  him,  testator  lived, 

&<c 

enter  into  bonds  to  the  Judge  of  Probate  for  tlie  county  in 
which  the  testator  lived,  with  sufficient  sureties,  being  inhab-  [Ma«.  Stat, 
itants  of  the  said  State,  for  bis  faithful  performance  of  the  §  i.] 
trust  reposed  in  him  :  and  if  such  executor  shall  refuse  to  en- 
ter into  such  bonds,  administration  shall  be  granted  with  the 
will  annexed,  in  the  same  manner  as  if  such  executor  declined 
the  trust. 

Sect.  17.  Be  U  further  enacted,  That  where  the  copy  ^^^^^ 
of  any  will  which  has  been  proved  and  allowed  in  any  Pro-  «>p»«  ©^  ^>* 

^  ^       .  '^  •'  proved  out   ot 

bate  Court  in  any  of  the  United  States  or  in  any  foreign  State  (<)  state. 

law  is  provided  that  he  may  give,  to  pay  debts  and  legacies  shall  be  so  far 

altered,  as  to  reqoire  that  an  inventory  shall  be  rctorned  as  in  other  cases, 

and  where  sach  inventory  shall  be  legally  returned,  and  the  estate  from  any 

unexpected  event,  proves  insufficient  for  the  payment  of  debts,  the  same  may 

be  represented  insolvent,  and  the  executor,  after  having  truly  accounted  for 

all  the  property  and  estate,  in  the  same  way  and  manner,  that  administrators  \ 

are  required  to,  in  cases  of  insolvency,  he  and  his  sureties  shall  be  permitted 

to  plead  in  bar,  to  any  action  that  may  be  brought  on  his  bond,  such  insol- 

▼ency  and  settlement  of  the  estate.'* 

($)  An  executor,  after  probate  of  the  will,  accepting  the  trust  and  giving 
bond  for  its  faithful  execution,  cannot  renounce  the  trust.  Sears  rs.  Dilling* 
ham  if  al.  12  Ma9$.  858. 

(f)  1.  An  administrator  with  the  will  annexed,  of  one  domiciled  in 
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Ch.  51.    or  kingdom,  shall  be  directed  to  be  filed  and  rec<Nrded  in  anjr 
^^'^•^"^     Probate  Court  in  this  State  pursuant  to  this  act,  the  filing  and 
TMaM.  Stat,    recording  thereof  shall  be  of  the  sanie  force  and  efiect  as  the 
Jime  29, 1786,  gjj^^  ^ j  recording  of  an  original  will  proyed  and  allowed  in 
the  same  Court  of  Probate  ;  and  the  said  Judge  may  thereup- 
on proceed  to  take  bond  of  the  executor,  or  grant  administra- 
tion of  the  said  testator's  estate,  lying  in  this  State,  with  the 
will  annexed,  and  settle  the  said  estate  in  the  same  way  and 
manner  as  by  law  he  may  or  can  the  estates  of  testators,  whose 
wills  have  been  duly  proved  before  him. 
What  notice        Sect.  13.     Be  it  further  enactedy  That  whenever  an  ex- 
miwt  be  given  ecutor  or  administrator  shall  be  appointed  to  the  estate  of  any 

by    executore  , 

and  adminis-    pcrsou  deceased,  and  shall  take  upon  himself  that  trust,  by 
appointment/'^  giving  bond  feithfully  to  discharge  the  duties  thereof,  as  the 
[Maas   Stat     ^^^  directs,  he  shall   make  known  the  same  within  three 
Feb.  14, 1789,  months,  by  causing  notice  thereof  to  be  posted  up  in  some 
public  place  in  the  town  or  plantation  where  the  deceased 
1*200]      was*  resident,  and  had  his  home  at  the  time  of  his  death  ;  and 
shall  also  give  such  further  notice  thereof  as  the  Judge  of  Pro- 
bate shall  in  writing  direct.     And  if  the  deceased  was  neither 
an  inhabitant  nor  resident  within  this  State  at  the  time  of  his 
death,  the  executor  or  administrator  shall  give  such  notice  of 
his  undertaking  that  trust,  as  the  Judge  of  Probate  that  issued 
the  letter  of  administration,  or  approved  the  will,  shall  in  wri- 
Mode  of  per-  ting  direct:   and  affidavit  of  the  executor  or  administrator 
dence  of  8oc£  made  and  filed  in  the  same  Probate  office,  within  seven  months 
after  undertaking  that  trust,  accompanied  with  an  original  no- 
land  and  dying  there,  coming  into  this  State  and  filing  the  copj,  &c.  porea- 
ant  to  §  17,  and  taking  administration  here  with  the  will  annexed,  ia  not 
held  to  account  here  for  eflTecta  received  by  him  in  England.    Boston  vs. 
Boyhton^  2  Ma$$.  884.    See,  JennUon  w.  Hapgood,  10  Pick.  77. 

2.  The  executor  of  a  will  proved  without  the  State  cannot  intermeddle 
with  the  effects  of  the  tesUtor  in  this  State,  but  with  the  assent  of  the  Jndge 
of  Probate  within  the  State.     Ooodwin  vs,  Jonei,  8  Mass,  521. 

3.  Nor  can  an  administrator,  so  appointed  without  the  State,  prosecute 
or  defend  an  action  in  the  courts  in  this  State,  by  virtue  of  such  appoint- 
ment .    lb. 

4.  Nor  can  he  be  sued  as  such,  for  the  purpose  of  subjecting  the  real  es- 
tote  of  the  deceased  to  be  taken  in  execution.  Borden  w.  Borden,  5 
MUi.  77. 


notice. 
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lification  (or  a  copy  thereof)  of  his  undertaking  that  trust,  and    Cu.  51. 
recorded  in  the  Probate  office,  shall  be  admitted  as  evi-    ^•^•^'-"^^ 
dence  (tf)  of  the  time,  place  and  manner  notice  was  given. 

Sect.  19.  Be  it  further  enactedy  That  when  any  ex-  Executon  and 
ecutor  of  any  last  will  and  testament,  or  administrator  of  an  Hvi^g^oot^of 
estate,  shall  reside  without  this  State  at  the  time  of  taking  up-  ^i^'  °lft^ 
on  him  that  trust,  or  shall  afterwards  remove  out  of  this  State  appointment, 

and  nesiecting 

and  shall  neglect  or  refuse,  after  due  notice  from  the  Judge  to  render  ao- 
of  Probate  to  render  his  account  and  make  a  settlement  of        ' 
such  estate  with  the  creditors,  legatees  or  heirs,  or  their  legal  [Man.  Stat, 
representatives  ;  or  when  any  executor  or  administrator  shall  §  19.]  ' 
become  insane,  or  otherwise  incapable  of,  or  evidently  unsuit-  or  becoming 
able  to  discharge  the  trust  reposed  in  him,  the  Judges  of  Pro-  suitable,  may 
bate  in  their  respective  counties  within  this  State,  are  author-  **  removed, 
ized  and  empowered  to  remove  (v)  from  office  such  executor 
or  administrator  and  grant  letters  of  administration,  with  the 
will  annexed  (or  otherwise  as  the  case  may  require)  to  such 
person  as  to  the  said  Judge  shall  seem  meet.     And  the  ad- 
ministrator thus  appointed  shall  have  the  same  power  and  au- 
thority to  administer  the  estate  of  the  deceased,  not  adminis- 
tered by  such  former  executor  or  administrator,  and  be  sub- 
jected to  the  same  duties  as  if  the  executor  or  administrator 
were  dead.     And  when  a  feme  sole  shall  jointly  with  one  or  Feme  sole  ap- 

.  .         ,  .  .....  pointed  co-ex- 

more  persons,  be  appointed  executrix,  or  administratrix,  and  ecutor  shaU 
after  such  appointment  shall  during  the  life  of  the  other  co-  thwity  by*1n- 
executor  or  co-administrator  marry,  such  marriage  shall  not  *«™*"»»««« 
make  the  baron  an  executor  or  administrator  in  her  right ;  but 
shaU  operate  as  an  extinguishment  or  determination  of  such 
woman's  power*  and  authority.     And  the  other  executor  or      [•3011 
executors,  administrator  or  administrators,  may  proceed  to 
discharge  the  trust  reposed  in  them  in  the  same  way  and  man- 

(tt)  Other  evidence  of  the  fact  may  properly  be  received,  and,  if  Matiafac- 
tory  to  the  jary,  ia  of  the  game  avail.       Oreen  vs.  Gill,  8  Mass.  118. 

(«)  1.  To  an  action  against  an  administrator,  it  is  a  good  plea  in  bar  that 
since  the  commencement  of  the  action,  he  has  been  removed  from  offico  by 
the  Jodge  of  Probate.     Jewctt  vs,  Jewett,  5  Mana,  275. 

2.  Aithoogh  this  statute  seems  predicated  on  the  case  of  one  executor 
only,  yet  it  is  within  its  reason  and  equity,  that  if  one  of  two  or  more  execu- 
tors should  ikU  within  the  disabiiitiee  specified,  the  remedy  shonUl  h%  applied. 
Win$Mp  vi,  Ba$i  4r  a/.  12  Ma$$.  200. 
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Cu.  51.     ner  as  if  such  woman  were  dead  (10).     And  the  executor  of 
^■^^•^^^     an  executor,  shall  not  in  consequence  thereof,  become  an  ex- 
ecutor of  the  first  testator  ;  but  in  every  such  case,  adminis- 
tration may  be  granted  upon  the  goods  and  estate  of  the  first 
testator,  unadministered,  with  the  will  annexed,  to  such  per- 
One  or  more  SOU  Or  persons  as  the  Judge  of  Probate  may  think  fit.     And 
ma^be  remoT-  ^h^r®  there  is  more  than  one  executor  or  administrator,  and 
ed  in  cue,  kc.  j^y  qj  either  of  them  shall  be  removed  from  ofiice  by  the 
Judge  of  Probate  for  any  of  the  causes  mentioned  in  this  sec- 
tion, the  other  executor  or  executors,  administrator  or  admin- 
istrators, may  proceed  to  discharge  the  trust  reposed  in  him 
or  them,  in  the  same  manner,  as  if  said  executor  or  execu- 
tors, administrator  or  administrators  so  removed  were  dead  ; 
and  may  bring  actions  of  account  against  them,  and  recover  by 
any  proper  legal  process  such  effects,  and  assets  as  remain  in 
their  hands  unadministered  at  the  time  of  their  removal. 
„    ^  .  .  Sect.  20.     Be  it  further  enacted.    That  no  administra- 

Noadmioi«tr»-     .  -   ,  ^ 

tion  to  be      tion  of  the  goods  or  estate  of  any  deceased  person,  not  ad- 
ute  of  less  vai-  ministered  upon  by  a  former  executor  or  administrator,  shall 
ue  than  ^20.     j^  granted  until  it  shall  evidently  appear  to  the  Judge  of  Pro- 
[Mem.  Stat,    bate  by  the  oath  of  the  party  applying  or  otherwise,  that  there 
§  9;  Feb.  24,  is  personal  estate  of  such  deceased  person  to  the  amount  of 
'  §  I'-l     twenty  dollars  or  upwards,  or  debts  of  the  like  or  greater  val- 
ue due  from  such  deceased  person  unpaid,  nor  shall  adminis- 
tration be  originally  granted  upon  the  estate  of  any  deceased 
person  after  the  expiration  of  twenty  (x)  years  from  the  death 
of  such  person. 
Disputed  Sect.  21.     Be  it  further  enacted^  That  when  an  execu- 

clainia  of  cxe-  tor  Or  administrator  shall  exhibit  a  claim  (y)  in  writing,  against 
mistrator  may  his  tcstator  or  intestate,  to  the  Judce  of  Probate,  having  cog- 

DC  referred  be>  *  ^^ 

forejudge.       nizance  thereof  for  allowance,  and  the  same  shall  be  disputed 

by  any  person  interested  adversely  in  the  allowance  thereof, 

/ 

(to)  1.  Swan  Admx.  vs.  Williamson^  14  Mass.  295. 

2.  If  she  marrj  pending  an  action  brought  bj  several  co-administraton* 
the  action  is  not  thereby  abated.     J^exoell  if  als.  vs.  Marcy,  17  Mast.  841. 

(x)  The  grant  of  an  original  administration  more  than  twenty  years  after 
the  death  of  the  intestate,  is  ipso  facto  void.  Hales  vs.  fVillard,  2  Mass, 
120  ;  Holyoke  vs.  Raskins  ^  ux,  b  Pick.  26. 

(y )  The  reference  of  a  elaun  in  favor  of  an  execntor  or  adminiitTator,  a« 
such,  H  Toid.    Dana  vs.  Preseott,  1  Mass,  200. 
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it  shall  be  lawful  for  the  said  executor  or  administrator,  and     Ch.  51. 
the  lecatees  or  heirs  whose  interest  will  be  affected  by  the  is-    J^^^^"^"^^^ 

^  .  .  [Man.   Stat. 

sue  thereof,  to  submit  the  determination  of  such  claim  to  ref-  Jane  22, 1789, 
erees  who  may  be  mutually  agreed  upon  by  the  parties  inter- 
ested ;  and  the  Judge  of  Probate,  before  whom  such*  sub-       [*20Zl 
mission  is  made,  may  receive,  approve  and  allow  the  report  SubmiMion  to 

•  .  .  .     .  "®  10  writing, 

of  such  referees,  made  in  writing  pursuant  to  the  submission,  &c. 
and  decree  accordingly  :  Provided^  The  submission  be  made 
in  writing,  and  signed  by  all  the  parties  interested  therein,  or 
their  agents  duly  authorized  thereunto,  and  when  any  of  the 
parties  are  minors,  by  his  or  their  guardians  duly  appointed. 

Sect.  22.     Be  it  further  enacted^    That  when  a  dispute  income  of  real 
shall  arise  respecting  the  occupation,  use  {z)   and  improve-  ^i»^**by*'*' 

ment  of  real  estate  in  the  hands  of  the  executor  or  administra-  Co^nmitiee  ap- 
pointed by 

tor,  and  the  quantum  he  ought  to  credit  in  his  account  there-  Judge. 
for,  it  shall  and  may  be  lawful  for  the  Judge  of  Probate  to  [lb.  §  2.] 
appoint  three  disinterested  persons  living  near  the  estate,  to 
ascertain  the  true  value  thereof;  and  the  report  of  them,  or  Adminigtrator 
the  major  part  of  them,  made  thereupon,  in  writing,  after  J^^J^^J,.  ^ 
hearing  the  parties  and  accepted  by  the  Judge,  shall  be  the  •«*  inconie 

.         ,      as  apprajted. 

sum  the  executor  or  administrator  shall  be  charged  with,  in 
his  account,  and  no  more. 

Sect.  23(a).     Be  it  further  enacted^   That  the  several 


(xr)  ].  The  provisions  of  §  22  do  not  recognize  the  right  of  executors  and 
administrators  to  have  the  rents  of  the  real  eatato,  fur  the  ase  of  the  credit- 
ors *,  hot  provides  for  the  case,  where  they  happen  themselves  to  be  occa- 
pants,  by  prescribing  the  mode,  in  vrhich  they  oaght  to  accooot,  for  the  ase 
of  those  to  whom  the  same  shall  belong.  Oihson  fy  aL  va,  Farley  4r  ai. 
16  Mius,  287. 

2.  See  note  6  3,  to  §  1  of  next  chapter. 

(a)  1.  It  is  doabtfal  whether  the  provision  of  §  23  extends  to  executors 
and  adminbtrators.  If  it  doe^i,  it  extends  only  to  an  examination  for  the 
purpose  of  dincovery.     Boston  vs.  Boy h ton,  4  Mass,  318. 

2.  See  note  p,  to  §  15,  of  this  chapter,  retro,  p.  226. 

8.  Under  the  previsions  of  §  23  and  §  24,  the  Judge  of  Probate  has  pow- 
er to  call  before  him  and  examine  under  oath  as  well  the  executor  or  admin- 
istrator of  an  estate,  when  suspected  of  embezzlement,  as  any  other  pemoo. 
O'Deff  vs.  McCrate,  7  Qif.  467;  Higbee  if  aL  vs.  Bacon,  ad.  7  Pick.  14. 

4  Such  process  can  only  resolt  in  a  discovery  of  facts,  to  tervo  m  the 
butt  of  olterior  proceedings.     lb. 
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Ch.  51.  Judges  of  Probate  be,  and  hereby  are  empowered  to  convene 
^-^"^^^^^  before  them  any  person  that  has  been  or  may  hereafter  be  en- 
compel  by  ci-  trusted  by  any  executor  or  administrator  with  any  part  of  the 
per^D9  en',  cstatc  of  the  tcstator  or  intestate,  who  shall  refuse  upon  a 
2tateb7*«ce-  citation  issucd  by  the  Judge  of  Probate  for  that  purpose,  to- 
aitora  or  ad-  appear  before  him,  and  render  a  full  account,  upon  oath  of 
diaciomi  on  any  moucy,  goods  or  chattels,  and  of  any  bonds,  accounts  or 
other  papers  belonging  to  the  estate  of  the  testator  or  hates- 

i ?*■**:  ^SJ*.  tate,  which  he  shall  have  taken  into  his  hands  or  custody,  and 
lar.  4,  1784,     ^      ,  .  .  ^ 

§  IS.]  of  his  proceeding  for  and  in  behalf  of  such  executor  or  ad- 

ministrator in  his  capacity  as  such.  And  if  such  person  shall 
refuse  to  render  account  as  aforesaid,  such  Judge  may  pro- 
ceed against  him  in  the  way  and  manner  herein  directed  for 
persons  suspected  of  concealment,  who  refuse  to  answer  in- 
terrogatories upon  oath. 
^8«»^y  Sect.  24  (6).  Be  U  further  enacted^  That  each  Judge 
then,  Itc.  per-  of  Probate  within  his  county,  be,  and  hereby  is  authorized 

Boiu  suspected  t  n  i     /•         i  •  i  •  i 

of  concealing   and  empowered  to  call  before  him  and  to  examme  upon  oatn, 
State*  o  "per?  ^Y  pcrson  suspectcd  by  any  executor  or  administrator,  heir, 
rib*  6*  nT^  ^^^^^'"5  legatee  or  other  person  having  lawful  right  or  claim 
[*203]      to  the  estate  of  any  person  deceased,  of  having  concealed,* 
embezzled,  or  conveyed  away  any  of  the  money,  goods,  or 
chattels  left  by  the  testator  or  intestate,  for  the  discovery  of 
the  same.     And  if  the  person  suspected  as  aforesaid,  shall 
Judges  may     refuse  to  be  examined,  or  to  answer  interrogatories,  upon 
refwbg'to^i!!  ^^^^  respecting  the  estate  which  he  or  she  may  be  suspected 
close,  &c.  by  ^f  concealing,  embezzling  or  conveying  away,  it  shall  and 
may  be  lawful  for,  and  the  said  Judge  is  hereby  empowered 
to  commit  such  person,  so  refusing  to  be  examined  or  answer 
interrogatories  upon  oath  as  aforesaid,  unto  the  common  gaol 
in  the  county,  there  to  remain  until  he  or  she  shall  consent 
to  be  examined  and  answer  interrogatories  upon  oath  as  afore- 


5.  The  lapse  of  thirty  years  since  the  transtctioiif  inqaired  into,  is  no 
bar  to  the  examination.     76. 

6.  The  executor  may  be  heid  to  answer  under  oath  relative  to  all  focts 
in  his  administration,  but  not  respecting  any  convey aoco  of  real  estate  to  him 
in  trost,  by  the  testator,  prior  to  his  decease.    Jb, 

{b)  See  note  a  8,  4,  5,  6,  above. 
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said,  or  be  released  by  the  consent  of  the  person  suspecting     Ch.  51. 
him  or  her,  or  by  order  of  the  Supreme  Judicial  Court.  n*^*v^w/ 

Sect.  25.     Be  it  Jurther  enacted^  That  when  the  es-  iMohent  m- 
tate  (c)  of  any  person  deceased  shall  be  insolvent  or  insuffi-  »«»«<>*»  dig. 

^  '  "^    \  ,  tnlmt6d   pro 

cient  to  pay  all  just  debts,  which  the  deceased  owed,  the  rata  amonf^aU 
same  shall  be  distributed  to  and  among  all  the  creditors  {d)  excepting  that 
in  proportion  to  the  sums  to  them  respectively  due  and  owing,  to  be  pald^ 
saving  that  debts  due  for  taxes  (e),  and  debts  due  to  the  State,  ^^' 
and  for  the  last  sickness  and  necessary  funeral  expenses  of  rMaaa.  Stat. . 
tlie  deceased,  are  to  be  first  paid.  And  the  executor  or  ad-  J™»«  l*»*'84.j 
ministrator  appointed  to  any  such  insolvent  estate  before  pay-  [Sm  cb.  47Q, 
ment  to  any  be  made,  (except  as  aforesaid)  shall  represent  lie. ]  ** '  '^ 
the  condition  and  circumstances  thereof  unto  the  Judge  of 
Probate.  And  the  said  Judge  shall  nominate  and  appoint  two  -^^  larfooam 
or  more  fit  persons  to  be  commissioners,  with  full  power  to  ^  receive  and 

examine  claimi 

receive  and  examine  all  claims  of  the  several  creditors  ;  and  to  be  anpoint- 
such  commissioners  shall  cause  the  times  and  places  of  their  make    known 
meetings  to  attend  the  creditors  for  receiving  and  examining  me^ing.'^c. 
their  claims,  to  be  made  known  by  causing  an  advertisement 
thereof  to  be  printed  in  such  public  newspaper  or  papers,  or 
by  such  other  notice  as  the  Judee  of  Probate  shall  direct ; 

From  fl  to  18 

and  six  months  and  such  further  time  not  exceeding  eighteen  months  to  be 
months  (/)  in  the  whole,  shall  be  allowed  by  the  said  Judge  cmntor»,***bT 
to  the  creditors  to  bring  in  and  prove  their  claims  ;  at  the  end  ^^^^^jJ^Sth^ 
of  which  limited  time,  such  commissioners  shall  make  their  claim. 

(c)  1.  The  penonal  estate  of  a  deceased  person,  in  property  attached,  does 
not  iaelode  any  thing  bat  the  turplut^  aAer  satisfying  the  attaching  creditor. 
OrosvtnaTf  aim.  V9.  Oold,  9  Matt.  211. 

2,  See  ch.  M.  4  83,  in  thu  ? olome. 

(jd)  1.  If  a  creditor  to  an  insolvent  estate  has  a  mortgage  as  security  for  hii 
debt,  of  less  valae  than  the  amount  of  his  debt,  he  can  claim  from  the  com- 
niissioners  only  for  the  difference  between  bis  debt  and  tho  value  of  the  prop- 
erty mortgaged.     Amory  v$.  Francis,  adm.  16  Matt.  808. 

2.  Interest  should  be  allowed  on  all  debts  by  the  commissioners,  whether 
they  expressly  bear  interest  or  not,  from  the  time  of  the  death  of  the  party 
ttotil  they  make  their  report     Dodge  4r  a/,  vs.  Breed,  adm.  18  Matt.  588. 

(e)  See  Jennison  vs.  Hapgood,  10  Pick.  77. 

</)  Walker  vs.  Lyman,  6  Pick.  468. 

Vol.  I.  30 
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Ch.  51.  report  (^),  and  present  upon  oath  a  list  of  all  the  claims  that 

^•'^^^'^^^  shall  have  been  laid  before  them,  with  the  sum  they  shall  al- 

[*204]  low  on  each  claim  unto  the  said  Judge  ;  and  the  Judge*  shall 

for^Mmmii^  Order  them  meet  recompense!  out  of  the  deceased's  estate 

[tnoTexceed-  ^^^  ^^^^  ^^®  ^^  '^^^^  '"  examining  the  clauns  ;  and  the 
ing  92  per  di-  debts  due  for  taxes,  and  debts  due  to  the  State,  debts  incur- 

em;    tee  ch.  ' 

470,  §  2.  Vol.  red  for  the  last  sickness  of  the  deceased,  and  necessary 
funeral  expenses  as  afore  provided,  being  first  deducted,  shall 


Mnonai  *fcf  order  tlie  residue  and  remainder  of  the  estate  both  real  and 
dkiributed  a-  personal  (the  real  estate  being  sold  according  to  law)  to  be 
■sauowed^.  paid  and  distributed  (h)  to  and  among  the  creditors  who  shall 

(g)  it  »  the  duty  of  the  commituonera  to  make  their  own  r^nrn  to  the 
lodge  of  Probate  ;  and  it  is  no  part  of  the  offieialdoty  of  an  administrator  to 
receive  it  and  carry  or  send  it  to  the  Judge  ofPtobate  ;  and  if  he  should  un- 
dertake it,  it  is  merely  a  personal  engogement  for  which  the  snreties  in  his 
bond  pre  not  bound.    JVeUon  vs.  Woodbury  ^  aU\  0{f,  251. 

{h)  It  is  further  provided  by  ch.  470,  §  8,  Vol.  8,  p.  S10,  as  fbnowi  i — 
"  That  whenever  by  a  decree  of  distribution  to  the  erediton  of  any  Mtate 
represented  insolvent,  it  shall  appear  that  the  assets  in  the  handi  of  the  CKaoi* 
tor  or  administrator  are  sufficient  for  the  payment  of  the  full  anioont  of  the 
ehiims  allowed  by  the  commissioners  ;  and  there  shall  afterwards  appear  to 
•ziat  other  just  claims  against  such  estate,  not  laid  before  the  commisswnersy 
and  the  eiecutor  or  administrator  shall  be  apprehensive  that  there  may  not  be 
•afficient  property  belonging  to  the  estate,  to  pay  all  such  claims  together  with 
the  charges  of  adminbtratioo,  he  may  make  representation  thereof  to  the 
Judge  of  Probate,  and  it  shall  be  his  duty  to  issue  another  commission  of  in- 
solvency, returnable  in  sixty  days,  and  like  proceeding  shall  be  had  thereon 
as  in  other  coses.  And  the  Judge  of  Probate  shall,  npon  another  and  final 
settlement  of  the  administration  account  of  such  exeeator  or  administrator, 
which  it  shall  be  his  duty  to  make  within  raoh  time  as  the  Jvdge  shall  direct, 
decree  and  order  a  distribution  among  such  creditors  m  proportion  to  their 
several  claims  aforesaid,  of  the  assets  remaining  after  dedactiog  the  amount 
of  the  claims  allowed  by  the  Hrst  commission  and  charges  of  administration, 
the  payment  of  which  in  full,  shall  in  no  wise  be  prevented  by  soch  subse- 
quent representation  of  insolvency  ond  the  proceedings  thereon.  Provided 
however.  That  no  creditor  of  soch  estate,  where  there  may  have  been  a  de- 
cree of  distribution  founded  upon  a  report  of  commissioners  of  insolvency  an 
aforesaid,  shall  bo  entitled  to  have  his  claim  allowed  under  such  second  com- 
mission, unless  demand  be  made  upon  the  executor  or  administrator  for  pay- 
ment thereof,  within  three  years  next  after  his  occeptaoce  of  his  said  trust, 
and  he  shall  be  in  no  wise  liable  to  an  action  therefor  after  that  time.  And 
such  second  commission  of  insolvency  shall  not  bo  issued,  unless  the  repre- 
sentation by  the  executor  or  administrator  herein  provided  for,  be  made  with- 
in one  month  after  the  expiration  of  the  said  three  years.*' 
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have  made  out  their  claims  with  the  commissioners  as  afore-    Ch.  51. 

said,  in  proportion  to  the  sums  unto  them  respectively  due     ^-^^v^^^ 

and  owing,  savmg  unto  tlie  widow  her  right  of  dower  in  the  Savioff  wid- 

real  estate  of  the  deceased,  which  dower  unless  the  reversion 

shall  be  sold  by  the  executor  or  administrator,  and  distribu-  J?^**^  °**^ 

ted  with  the  other  estate  which  the  Judge  may  order  if  he  see 

fit,  upon  application  therefor  at  the  expiration  of  her  term 

shaU  also  be  distributed  among  the  creditors  aforesaid  in  like 

proportion  :    Provided^  That  notwithstanding  the  report  of 

any  commissioners,  any  creditor  whose  claim  is  wholly,  or  in  Creditor 

part  rejected,  may  have  the  same  determined  at  the  common  not  attowttd  hj 


law  in  case  he  shall  give  notice  thereof  in  writing,  at  the  nu^y  h^w  b 
Probate  office  within  twenty  days  after  such  report  shall  be  ^JJSlSSir?* 
made,  and  bring  and  prosecute  his  action  as  soon  as  may  be  n^^^^  — ^ 
(i),  and  in  case  the  executor  or  administrator  shall  be  dissat-  ••^'^-IT 
isfied  with  any  creditor's  claim  allowed  by  the  commissioners, 
and  shall  give  notice  thereof  at  the  Probate  office,  and  also 
to  the  creditor,  within  twenty  days  as  aforesaid,  such  claim 
sfaaD  by  the  Judge  of  Probate  be  struck  out  of  the  commis- 
sioners' report,   unless  such  creditor  shall   commence  and 
prosecute  at  the  conmion  law  his  claim  as  aforesaid  as  speed- 
ily as  the  same  can  be  done,  or  unless  the  creditor  and  the  ex- 
ecutor or  administrator  shall  agree  before  the  Judge  to  submit 
the  same  to  referees  ;  in  which  case  the  determination  of  the  or  such, 
referees  shall  be  final ;  and  when  a  claim  shall  be  disputed  in  ^Se^i^J^r 
the  course  of  the  common  law  as  aforesaid,  execution  shall  ^"^^ 
not  issue  as  in  common  cases,  but  the  judgment  of  the  Court 
respecting  the  same  shall  be  the  amount  of  the  claim,  and 
added  to,  or  deducted  from  the  commissioners'  report,  as  the 
case  may  require.     And  no  action  brought  against  any  ex-  No  actions 
ecutor  or  administrator  after  the  estate  shall  be  represented  utor  or  admin- 

(t)  1.  Neither  the  Judge  of  Probate,  nor  this  Coart,  on  an  appeal  from  the 
Jndlge  of  Probate,  can  examine  the  merits  of  a  claim  against  an  insoWent 
estate,  reported  by  commissioners  ; — the  only  remedy  in  sach  a  case  is,  for 
the  psirty  dissatisfied  with  the  report,  to  file  his  objection  as  pointed  oot  in  § 
25,  and  have  the  same  determined  at  common  law.  Gold  vs.  McMechatit 
1  MfUi.  28 ;  Par$ons  v$.  Mills  tf  al.  1  Mass.  431  ;  lb.  2  Mass.  80. 

2.  The  suit  at  common  law  need  not  in  every  case  be  commenced  at  the 
next  term  of  the  C.  C.  Pleas,  ailer  dinllowance.  Guild  1^  al.  vs.  Hale,  15 
Mass.  455. 
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Ch.  61.     insolvent*!  shaD  be  sustained,  except  for  debts  diM  to  the 
^■'^^'^^^     State,  debts  due  for  taxes,  for  the  deceased's  last  sickness 

[♦205] 

ifltnitor  of  ef-  and  funeral  charges,  unless  the  executor  or  administrator  bav- 
iuoivent  to  be  iDg  objection  to  the  claim  upon  which  such  action  shall  be 
S^fcc?'  ™*  brought,  shall  consent  to  have  the  same  settled  by  coune  of 
law,  b  which  case  the  judgment  of  the  Court  shall  dotemune 
the  said  claim,  and  it  shall  be  reported  by  tlie  commisnoiiers, 
or  be  added  to  the  Ibt  of  claims  by  the  Judge  of  Probate. 
Actions  And  all  actions  (j)  brought  against  any  executor  or  adminis- 

Mtftte  W  rnd-  trator  before  the  estate  is  represented  insolvent,  shall  be  con- 
to  be  oontiiMh  tinued  until  it  shall  appear  whether  the  said  estate  is  insol- 
•^'  **•  vent  or  not ;  and  if  found  insolvent,  the  process  shall  be  con- 

Crediton  not    ducted  as  above  provided.     And  if  any  creditor  shall  not 
their  "oiBini,    noa^e  out  his  claim  with  the  commissi<Miers  within  the  time  of 
proVided**^"  their  commission,  or  at  the  common  law,  or  before  referees,* 
&  barred,  un-  Jn  the  manner  this  act  provides,  he  shall  be  forever  barred 
of  his  debt,  unless  such  creditor  shall  find  some  estate  of  the 
deceased  not  inventoried  or  accounted  for  (k)  by  the  execu- 
tor or  administrator  before  distribution,  or  unless  it  shall  ap- 
pear that  such  estate  is  not  insolvent. 
ComminioQ.         Sect.  26.     Be  it  further  enacted.  That  the  commission- 
era  to  examine  ^j^  ^j^^  gj^^jj  y^^  appointed  by  any  Judge  of  Probate,  to  re- 

(j)  Ad  executor  who,  aHer  an  action  brought  ogainat  him  represents  the 
estate  of  the  deceased  to  be  insolvent,  is  not,  by  the  act  of  Jnne  15,  1784, 
entitled  to  a  continuance  of  course,  pending  the  commission  of  insolvency. 
Blo$$om  vs.  Goodwin,  1  Ma$8,  602. 

{k)  1.  In  such  case,  the  estate  found  most  be  such  as  the  deceased  died  seiz- 
ed of,  or  of  which  he  had  been  colorably  or  fraudulently  diauBod.  Johnson 
4r  al$,  vs.  Libby,  adm.  16  Mass,  140. 

2.  The  discovery  of  such  estate  by  a  creditor,  does  not  give  him  a  r%ht 
of  action  against  the  administrator  a(\er  four  yean,  the  time  limited  by  §  26, 
of  ch.  52,  in  this  volume.     lb, 

5.  Such  discovery  gives  no  right  of  action  to  the  oreditor,  who  makes  it. 
and  who  has  filed  his  claim  with  the  commissioners  of  insolvency.  Iftld- 
ridge  vs.  Patterson,  adtn,  ib.  148. 

4.  The  statute  gives  an  action  only  in  favor  of  those  who  do  not  file  their 
claims,  and  discover  estate  not  inventoried  or  accounted  for.  MansJuMd 
vs.  Patterson,  ib.  492. 

6.  If  the  administrator  refuses  to  administer  such  estate,  the  remedy  is^  a 
removal  and  new  appointment.     IVildridge  vs.  Patterson,  supra. 
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ceive  and  examine  the  claims  of  the  creditors  to  the  estate  of   Ch.   51. 
any  person  deceased,  when  represented  insolvent,  shall  be     ^-f^^^^ 

•^    *  .  creditor!  undMr 

and  are  hereby  authorized  and  empowered  to  examine,  by  the  oath,  as  to 
oath  or  affirmation  of  the  creditor,  the  truth  of  any  claims  (/)      "      "*' 
presented ;  and  the  said  commissioners,  when  they  are  sit-  [^«m.  Stat, 
ting  by  virtue  of  such  commission,  and  when  it  shall  be  ad-  §  i.]   ' 
judged  expedient  by  a  majority  of  them,  may  require  of  such 
creditor  an  oath  or  affirmation,  as  follows  : 

Yoa  do  swear  (or  affirm  as  the  case  may  be)  that  you  will  make  true  answers  to 
the  questions  which  shall  be  asked  you  by  the  commissioners  relative  to  your  claim  'omi  o|  Mtb* 

against  the  estate  of (naming  the  deceased  insolvent  debtor)  now 

under  consideration.  So  help  you  God,  (or  this  you  do  under  the  pains  and  penal- 
ties of  perjury  as  the  case  may  be.) 

And  thereupon  such  commissioners  may  inquire  of  the  truth 
of  any  writing,  demand,  or  the  charges  in  any  accounts  ex- 
hibited as  a  claim  against  such  insolvent  estate,  and  whether 
the  same  and  every  part  of  such  claim  remains  due  and*  un-  [•2061 
paid,  and  may  put  such  other  questions  relative  thereto,  as 
shall  be  material  and  tend  to  discover  the  truth  of  such  claim. 

Sect.  27.     Be  it  further  enacted^  That  any  person  who  violation  of 
shall  take  such  oath  or  affirmation,  having  been  administered  wchoathto  be 
as  aforesaid,  and  shall  thereupon  wilfully  and  corruptly  make  ry. 
any  false  answer  or  answers  to  any  question  or  questions  ma-  [ib.  §  2.] 
terial  for  the  determination  of  the  truth  of  the  claim,  in  proof 
of  which  such  oath  or  affirmation  shall  have  been  taken,  and 
shall  be  thereof  duly  convicted,  shall  be  adjudged  guilty  of 
the  crime  of  perjury,  and  shall  be  liable  to  the  pains  and  pen- 
alties which  are  or  shall  be  by  law  bflicted  for  the  punish- 
ment of  such  crime. 

SxcT.  28  (m).    Bs  U  fttrthtr  enacUd,  That  whenever  any  executor  of  the  last 

(/)  If  on  ezaminatioo,  the  balance  be  againat  the  creditor,  it  is  notasab- 
ject  for  the  coflfimiaBionen*  report,  which  is  to  inclode  only  claims  against  the 
€9tate.    McDonald  o«.  Wtbster,  2  Mass,  499. 

(m)  1.  The  provisions  of  §  28  apply  to  the  casoe  where  the  creditor  bad  al- 
ready recovered  his  judgment  against  the  adminbtrator,  before  the  estate  was 
represented  insolvent,  as  well  as  to  those  where  the  action  was  pending,  or 
SB  afterwards  commenced.     Ring,  vs.  Burton,  adm,  6  Glf,  45. 

2.  Where  an  administrator,  after  judgment  against  him  in  that  capacity, 
discovere  new  debts,  and  therenpon  represents  the  estate  insolvent,  and  pro- 
caadi  regularly  under  the  eommission,  the  retnro  of  nulla  bona  oo  tbe  Me- 
CBtioB  doea  not  rapport  a  foggeftaon  of  waste,     lb. 
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Ch.  51*      ^^'^>  ^^  adminiftntor  npon  the  estate  of  any  person  deceased,  shall  negleet  to  ex- 

^^f^,^^^^      l>ibit  and  settle  his  account  (n)  of  administration  with  the  Judge  of  Probate  where 

When    execu-  ^  estate  has  been  represented  insolvent,  and  commissioners  have  reported  to  the 

tMT  oradminis-  Judge  a  list  of  claims,  within  six  months  after  such  report  diall  be  made  to  the 

r*'**^^!?^^  Judge,  or  within  such  further  time  as  the  Judge  of  Probate  shall  think  proper  to 

to  settle  nis  ao™ 

count  for  six     allow  therefor,  under  his  hand  and  seal,  any  creditor  to  such  estate  may  commence 

months  after  fi-  and  prosecute  any  action,  or  may  prosecute  any  action  then  depending,  for  his  de- 

^ ^•^'  mand  against  such  executor  or  administrator :  and  the  Court  before  whom  such  ac- 

commission-  ^ 

ers,  creditor  tion  may  be  depending,  shall  proceed  to  hear  and  determine  the  same  and  give  judg- 
may  sue ;  ment  therein,  and  award  execution  thereon,  in  the  same  manner  as  if  such  estate 

■hall  irive  ^^  ^^^  ^^®^"  represented  insolvent.     And  upon  the  return  of  such  execution,  duly 

judgment  and  made,  that  the  executor  or  administrator  refused  or  neglected  upon  due  request,  to 
execution.  satisfy  the  same,  such  refusal  or  neglect  shall  be  deemed  waste;  and  upon  scire  &- 

cias  brought,  judgment  shall  be  rendered  in  favour  of  such  creditor,  to  recover  his 
J       9fl  1  TOl  1  ^^  ^'^  costs,  and  execution  shall  be  awarded  against  the  proper  gooda  or  estate 

<^  such  executor  or  administrator,  and  for  want  thereof,  against  hb  body.     And  if 

in  consequence  of  such  refusal  or  neglect,  the  real  estate  of  the  deceased  shall  be 
[*207]        levied  upon  and  taken  to  satisfy  such  execution,  it  shall  in  like  manner*  be  deemed 

waste  in  the  executor  or  administrator  upon  such  estate  (o). 

N  lectbv  ex-  Sect.  29.  Be  it  further  enacted^  That  when  any  execu- 
ecmor  he,  to  tor  or  administrator  shall  neglect  or  unreasonably  delay  to 

raise    money  ,  , 

Ice.  in  certain  raise  money  out  of  the  testator's,  or  intestate's  estate,  or  shall 
deemed  waste,  neglect  to  pay  what  he  has  in  his  hands,  and  by  such  neglect 
[Mass.  Stot.  or  delay  shall  subject  the  testator's  or  intestate's  estate  to  be 
I  8.]  '  '  taken  in  execution,  the  same  shall  be  deemed  waste  and  un- 
faithful administration  in  such  executor  or  administrator. 
Executor  or  Sect.  30.  Be  it  further  enacted,  That  whenever  it  shall 
of  deceased  appear  to  any  Judge  of  Probate,  that  any  debtor  to  any  es- 
join  with  oSier  ^^®J  witliin  liis  jurisdiction,  is  unable  to  pay  all  his  just  debts, 
creditors  in     gnj  (^^i  Jt  is  reasonable  that  his  creditors  should  discharge 

(n)  1.  The  account  here  required  relates  to  the  personal  estate  only.     But^ 
ler  vs.  Richer,  admr.  6  Glf.  268. 

2.  The  neglect  in  soch  case  authorizes  an  actioD  on  the  administration 
bond,  for  the  benefit  of  a  creditor,  besides  the  remedy  against  the  proper  es- 
tate of  the  administrator.     Coney  vs.  Williams  ^  ah.  9  Mass.  116. 

(o)  §  28  repealed  by  §  4,  of  statute  passed  Feb.  26,  1833.  The  foUowiug 
is  §  3,  of  the  last  mentioned  statute  : — 

«•  Sect.  3.  Be  it  further  enacted.  That  whenever  the  Commissioners 
npon  any  estate,  represented  insolvent,  shall  have  duly  reported  to  the  Judge 
of  Probate  a  list  of  claims  allowed,  if  the  Executor  or  Administrator  shall 
neglect  to  exhibit  and  settle  his  account  of  administration  with  the  said  Judge 
within  six  mouths  after  the  report  shall  have  been  made  as  aforasaid,  or  with- 
in such  further  time  as  the  Judge  shall  think  proper  to  allow  therefor,  sach 
neglect  shall  be  taken  and  deemed  conclusive  evidence  of  the  breach,  by  said 
Executor  or  Administrator,  of  his  Probate  Bond." 
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bim  (rem  all  demands,  upon  their  receiving  from  bim  a  fair     Ch.  51. 
and  equitable  dividend  of  all  his  estate,  it  shall  be  lawful  for      ^""^""^^ 

.    .  t  !•  i_       compounding 

the  executor  or  administrator  of  any  deceased  creditor,  by  with  debtors, 
the  consent  and  approbation  of  such  Judge,  to  join  with  those  ses~^  con- 
creditors  who  may  agree  in  such  discharge,  and  to  sign  the  "*"*  ^     "  ^' 

m  ...  ,  ..  .^   rMass.    Stat. 

same  upon  such  executor  or  admmistrator  s  receivmg  a  just  peb.  24, 1818, 
portion  of  said  debtor's  property  to  which  the  said  deceased  ^     '^ 
creditor  would  have  been  entitled. 

Sect.  31.     Be  it  further  enacted^  That  whenever  in  the  judge  may 
settlement  of  the  estate  of  any  person  deceased,  there  shall  ^toln^L^ 
be  any  real  estate  to  be  divided  amone  his  or  her  heirs  or  de-  "»ore  counties 

.....  to  be  divided 

visees,  the  Judge  of  Probate  having  jurisdiction  (p)  of  the  among  heirs  or 
settlement  of  auch  estate,  shall  by  warrant  directed  to  a  com- 
mittee of  three  discreet  and  disinterested  freeholders,  who  ^  '^  '^ 
shall  be  under  oath,  cause  such  real  estate  situated  in  one  or 
more  counties  in  tlie  State,  to  be  divided  among  the  heirs^or 
devisees  of  the  person  deceased,  pursuant  to  his  or  her  will 
or  to  the  laws  regulating  the  descent  and  distribution  of  in- 
testate estates,  as  the  case  may  be  ;  and  where  such  real  es-  „  , 

'       ,    ,  ■'  '  Mode  of  pro- 

tate  cannot  be  divided  among  all  the  heirs  or  devisees,  or  ceeding  where 
their  legal  representatives,  without  great  prejudice  to  or  spoil-  be  divided 
ing  the  whole,  the  said  Judge  may  assign  the  whole  (q)  to  hSrs^wtthout 
one,  or  to  so  many  of  the  heirs  or  devisees  as  the  same  will  *°J*^y»  **• 
conveniently  accommodate,  always  having  due  regard  to  the 
terms  of  any  devise  there  may  be  in  the  case,  and  also  pre- 

(p)  Where  the  Judge  of  Probate  appointed  commissioners  to  make  par- 
tition of  an  intestate's  estate  among  heirs,  pending  a  petition  for  partition  io- 
•titoted  by  some  of  the  heirs,  and  an  action  by  the  widow  of  the  intestate  for 
her  dower,  the  decree  appointing  the  commissioners  was  reversed  by  the  Court. 
Stearns  Sr  al$.  Applts,  vs.  Stectrns  if  als.  16  Mass.  167. 

(g)  1.  The  Judge  of  Probate  bas  no  authority  to  assign  the  reversion  of  the 
widow's  dower  to  one  of  the  heirs,  to  the  exclusion  of  the  rest.  Sumner  vs. 
Parker,  7  Mass.  79. 

2.  A  decree  of  the  Judge  of  Probate,  allowing  the  return  of  commission- 
ers for  dividing  the  real  estate  of  an  intastate  among  his  hdirs,  &o.  and  who 
had  assigned  the  whole  to  one,  she  paying  to  the  other  heirs  respectively  a 
eortaio  sum,  although  void  as  to  one  of  the  heirs  who  had  no  notice,  was  held 
good  as  to  another,  who  had  assented  to  the  assignment,  and  had  received  the 
sum  awarded  to  her  by  the  commissioners.  Rice  ^  ux.  vs.  Smith,  14 
Mass.  4S1. 
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Ch.  61. 


[•208] 


No  convey- 
ance hj  beira 
or  derisees  to 
prfNwnt  divif- 
MB  under  tin 
wmthaniy  of 


When  dower 
ii  to  be  ami^ 
ed,  or  partition 
ordered,   and 
Mich  estate  lies 
in  common, 
Jadg^  to  ordor 
the  deceased  *s 
estate  to   be 


ferring  males  to  females,  and  among  the  children  of  the  de- 
ceased, elder  to  younger  sons ;  and  if  any  heir  or  heirs,  de- 
visee* or  devisees  to  whom  any  real  estate  shall  be  so  as- 
signed, shall  not  accept  the  same  and  make,  or  secure  pay- 
ments to  be  made,  as  the  said  Judge  of  Probate  shall  direct(r) , 
then,  and  in  such  case  the  same  may  be  so  assigned  to  one  or 
more  of  the  other  heirs  or  devisees  successively ;  in  every 
case  the  heir  or  heirs,  devisee  or  devisees  to  whom  the  same 
estate  shall  be  assigned  as  aforesaid,  paying  to  the  other  heirs 
or  devisees,  their  heirs  or  assigns,  their  proportionable  shares 
of  the  true  value  thereof  on  an  appraisement  to  be  made  by 
such  committee,  or  giving  such  sufficient  security  to  pay  the 
same,  and  in  such  convenient  time  or  times  as  the  said  Judge 
of  Probate  shall  direct,  with  lawful  interest  tmtil  pud.  And 
no  conveyance  made  by  any  heir  or  devisee,  of  his  or  her 
interest  or  estate  in  the  lands  of  any  testator  or  intestate, 
shall  take  from  such  Judge  of  Probate  his  jurisdiction  and 
authority  to  divide  and  assign  the  real  estate  of  any  testator 
and  intestate  among  his  or  her  heirs  or  devisees,  in  manner 
aforesaid  (s). 

Sect.  32.  Be  it  further  enacted,  That  when  the  Judge 
of  Probate  shall  issue  such  warrant  for  the  purposes  afore- 
said, or  for  the  assignment  of  dower  (/)  in  any  such  real  es- 
tate, and  such  real  estate  shall  lie  in  common  and  undivided 
with  that  of  any  other  person  or  persons,  the  said  Judge  shaU 
direct  the  committee  named  in  such  warrant,  first  To  sever 


(r)  1.  A  bond  given  to  the  Jndge  of  Probate,  in  soeh  ease,  ii  extra  official, 
and  not  tocb  a  probate  bond  as  aothoriiea  an  original  miic  upon  it  in  this 
eoart ;  the  aecnrity  onght  in  such  case  to  be  gif  en  to  the  bnn,     Thamuu  vs. 
WhUe,  12  Mast,  S69. 

a.  A  decree  of  the  Jndge  of  Probate,  aaeigDiiig  the  whole  real  estate  to 
the  eldest  son,  on  condition  that  he  pay  to  the  other  chldren  the  vahie  of  their 
respective  shares  in  money  within  three  years,  bat  withoat  taking  secnrity  for 
the  same,  may  be  avoided  by  the  other  children,  as  not  authorised  by  this 
statate;  and  withoat  appealing  from  each  decree.  JVewhall  vs.  Sculler ,  16 
Mass,  122. 


(5)  See  Pond  &  als.  vs.  Pond  &  als.  18  Mast.  418,  mod  Proctor  va.  New- 
hall,  17  Mass.  90,  in  connection. 

(0  See  eh,  40,  §  Z,p,  16S  of  this  volome. 
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and  divide  the  estate  of  the  deceased  from  that  of  such  other    Ch.  51. 
person  or  persons,  the  said  committee  first  giving  timely  no-     ^-^"v-^^ 
tice  to  all  parties  interested  in  said  estates,  that  they  may  be  committeef 
present  if  they  see  fit  at  the  making  of  any  such  divisions.       tiw,Sc!"*"*^ 

Sect.  33.     Be  it  further  enacted,  That  such  division  of  l^b'§25.] 
any  such  real  estate,  made  as  aforesaid,  and  accepted  by  the  f^OTd^r'ic" 
said  Judge  of  Probate,  and  recorded  in  the  Probate  office  of  ^^  ^  binding, 
the  same  county  shall  be  binding  on  all  persons  interested  ; 
Provided  neverthelesSj  That  when  any  minor  or  any  person  provigion   for 
non  compos  mentis,  or  otherwise  incapable  to  take  care  of  ^**^J2uSiaL 
their  estates,  or  any  persons  who  shall  be  out  of  the  State,  ^"^  fjj?®"' 
are  interested  either  in  the  estate  of  such  deceased  person,  for  penona 
or  in  the  estate  with  which  it  so  lies  in  common,  guardians 
shall  be  appointed  for  such  minors,  persons  non  compos,  ^    '  ^ 
or  otherwise  incapable  ;  and  some  suitable  person  shall  be 
appointed  for  such  absent  persons  by  the  said  Judge  before 
such*  division,  to  represent  and  act  for  them  respectively      [♦aoOj'  - 
in  the  making  thereof :  •4nd  provided  also,  That  before  an  jvoiice  to  ^ 
order  for  such  division  shall  issue,  it  shall  be  made  to  ap-  ^^f^.  '*^**«. 

'  ^     ordering    tuch 

pear  to  the  said  Judge  of  Probate,  that  the  several  persons  division. 
interested  in  such  estate,  if  living  within  the  State,  and  the 
attorney,  if  any,  or  other  suitable  person  or  persons,  ap- 
pointed as  aforesaid,  of  such  as  may  be  absent  from  the 
State,  have  had  such  due  notice  of  such  partition  as  the  said 
Judge  shall  have  ordered  and  have  had  opportunity  to  make 
their  objections  to  the  same  (u)  :  Provided  also,  That  where  oiviaion  to  be 
an  estate  is  devised,  it  shall  be  lawful  for  the  said  Judge  to  part7&c*  **' 
order  the  whole  or  that  part  of  it  whereof  partition  is  applied 
for,  to  be  divided  among  the  devisees,  according  to  their 
true  proportions  thereof,  by  said  committee. 

Sect.  34.     Be  it  further  enacted,  That  every  commit-  Commiuce, 
tee  appointed  to  make  division  as  aforesaid,  and  the  ap-  ^mmimlonen 
praisers  and  commissioners  appointed  by  the  Judge  to  per-  ^^^^^  ""' 
form  any  service  respecting  the  estate  of  any  person  deceas-    ^     ^^ , 
cd,  or  persons  appointed  to  set  off  the  widow's  dower  (») 

(fli)  Under  the  general  wordi  in  this  second  proviso^  the  guardians  and 
agent!  before  mentioned,  are  incloded  among  those  to  be  notified.  Smith 
V9.  Riee,  11  Man.  511. 

(o)  In  the  anignment  of  dower,  commissioners  are  only  to  regard  the 
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Ch.  51 .    therein,  and  by  law  directed  to  be  under  oath,  may  be  sworn 
'"^^"''^^     before  the  Judge  of  Probate  appointing  them,  or  before  some 
Justice  of  the  Peace  ;  and  in  case  there  shall  be  no  Justice 
of  the  Peace  in  the  town  where  such  estate  may  lie,  then  be- 
fore the  Town  Clerk  of  such  town  ;  and  a  certificate  of  such 
oath  shall  be  returned  by  such  Justice  or  Town  Clerk,  to  the 
Probate  ofiice  from  which  the  warrant  to  such  committee, 
appraisers  or  commissioners,  shall  have  issued. 
Partitions  of       Sect.  35.     Be  it  further  enacted^  That  all  such  parti- 
real  enuto  BO  tions  of  real  estate  made,  accepted  and  recorded  as  aforesaid, 

made  and  oc-  .     .  . 

ceptcd,  to  be  shall  bc  valid  in  law  to  all  intents  and  purposes,  unless  upon 
aitmd  OT*a^  the  appeal  (to)  of  any  party  aggrieved  thereby,  the  same 
[S*  6  28  1  should  be  reversed  or  altered  by  the  Supreme  Court  of  Pro- 
No  partition  bate  ;  but  no  partition  shall  be  ordered  by  any  Judge  of 
when  propor-  Probate  under  this  act,  when  the  proportions  of  the  heirs  or 
pNur'di^Nita^  devisees,  or  any  of  them,  shall  be  dis|^table  by  the  tenor 
^'  of  the  will  in  the  case,  or  any  other  matter  in  writing  from 

which  it  shall  appear  that  the  proportions  are  uncertain,  and 
ought  in  the  opinion  of  said  Judge  first  to  be  legally  ascer- 
tained. 
[♦210]  Sect.  36*.     Be  it  further  enacted^  That  when  any  mes- 

vam,  S^'  in  suagCj  tract  of  land  or  other  tenement,  shall  be  of  greater  value 
of  greater  va!-  j^an  the  sliarc  of  any  party  in  any  real  estate,  to  be  divided  as 

ue  than  one  b  j  r       j  j  i 

share,  commit-  aforcsaid,  and  the  same  messuage,  tract  of  land,  or  other  ten- 
tee   may   as-  .  i  i     i.   .  ,    • 

sign  it  to  one»  cmcnt,  Cannot  witliout  great  mconvenience  be  sub-divided, 

ewp'ius'to  the  the.same  may  be  assigned  to  one  of  the  parties  only,  such 

party  deficient,  party  paying  such  sum  or  sums  of  money  to  the  other  parties, 

[lb.  §  29.]      who  m  consequence  thereof  have  less  than  their  shares  of 

such  real  estate  so  divided,  as  the  committee  appointed  to 

divide  the  same  shall  award,  and  at  such  time  and  manner  as 

the  Judge  of  Probate  shall  direct. 

Parties  rcfus-      Sect.  37.     Bt  it  further  enacted,  That  when  any  parti- 

^SM  of^MjT-  ^'^"  ^^^"  ^®  made  as  aforesaid,  and  any  one  or  more  of  the 

tition  may  bc  parties  interested  in  the  estate  descended  or  devised,  shall 

rents  and  profiU}.     Leonard  vs.  Leonard ^  4  Mass.  583  ;  See  also,  ch.  40, 
and  notes  thereto,  p.  168  of  this  volume. 

(t^;)  By  an  appeal,  in  snch  case,  the  return  of  the  commissioners  ii  open 
to  every  objection  that  coald  lawfully  have  been  made  to  its  acceptance  in 
the  court  below.     Sever  app.  vs.  Sever,  8  Mass.  182. 
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neglect  or  refuse  to  pay  their  just  proportion  of  the  charges    Ch.  51. 
attending  the  same  partition,  it  shall  be  lawfiil  for  the  said     ^-•^^^^■^^ 
Judge  of  Probate  to  issue  a  warrant  of  distress  against  such  expeues  being 
delinquent  for  the  amount  of  such  proportion  and  costs  of     ^  »«>w^- 
such  process  :  Provided  always^  That  an  account  of  such  ^'**'  ^  ^'^ 
charges  be  first  exhibited  to  the  said  Judge,  and  the  just  pro- 
portion of  such  party  so  interested,  be  settled  and  allowed, 
such  party  having  had  due  notice  to  be  present  at  the  settle- 
ment and  allowance  thereof. 

Sect.  38.  Be  it  further  enacted^  That  in  case  of  any  di- 
vision and  settlement  of  real  estate,  pursuant  to  the  war- 
rant of  a  Judge  of  Probate  in  manner  aforesaid,  it  shall  be 
lawful  for  such  Judge  to  order  a  division  of  the  reversion  (x)  j^^^^^j^  ^^ 
and  remainder  expectant  upon  determination  of  any  estate  in  "»»y  b«  divid- 
dower  in  like  manner  as  the  division  of  the  other  parts  of 
such  estate  :  and  the  division  of  such  reversion  and  remain- 
der shall  be  ordered  and  made,  either  at  the  same  time  with 
the  division  of  the  other  parts  of  such  real  estate,  or  upon 
the  determination  of  the  estate  in  dower,  at  the  discretion  of 
the  said  Judge,  whether  such  estate  in  dower  shall  be  deter- 
mined by  the  decease  of  the  tenant  in  dower,  or  by  the  vol- 
untary relinquishment  tliereof,  or  in  any  other  manner. 

Sect.  39.     Beit  further  enacted.  That  in  the  settlement  widow  enti- 
of  intesUte  estates,  whether  they  be  solvent  or  insolvent,  the  ^^ J°  ^"^^^ 
widow  shall  be  entitled  to  her  apparel,  and  such  other  (y)  and  «"•<;«»«"*  of 

*  *^         '  ^•'^  intestate    cs- 

so  much  of  the  personal  estate  as  the  Judge  of  Probate  shall  tatcs,  solvent 

*  ,  ^      ^  or  insolvent. 

determine*  necessary,  according  to  her  quality  and  degree  ;       [♦J411] 
recard  being;  had  to  the  state  of  the  family  under  her  care.  ,,, 

.  ,  1    11    1  1  [Mass.   Stat. 

And  in  cases  where  such  allowances  shall  have  been  made  Mar.  12,  I8O6, 
from  intestate  estates,  represented  to  be  insolvent,  which  ulli-  I3,'i8i6,§  i.j 
mately  appear  to  be  solvent  (z) ,  the  Judges  of  Probate,  be,  and 
hereby  are  respectively  authorized  by  a  subsequent  decree  to 

(x)  See  ante,  note  9, 1,  to  §  81. 

iy)  The  whole  of  the  personal  estate  ma)r  be  allowed  to  the  widow,  un- 
less the  amoont  thereof  would  make  the  allowance  extravagant  ;  and  in  such 
case  the  charges  of  administration  may  be  deducted  from  the  proceeds  of  real 
estate  sold  to  pay  intestate *b  debts.     Bra%tr  vs.  Dean  4*  a/.  15  Mast.  183. 

(«)  Carrier's  case,  3  Pick.  375,  and  note  j,  to  §  15,  p.  156,  of  this  volume. 
•  alw»  Sieanu  If  al  vs.  Stearns  4r  al.  1  Pick,  157. 
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Cu.  51 .    make  such  further  allowances  to  the  widow  from  the  personal 
estate  of  her  husband,  having  regard  to  what  shall  have  been 


&110W' 

in  case,    allowed  as  he  sliall  deem  reasonable.     And  whenever  a  tes- 

uite*amniM»r  ^^^  estate  sliall  be  insolvent,  the  Judge  of  Probate  shall  have 
veot  allowance  the  same  authoHty  to  allow  personal  estate  to  the  widow  as 

to  widow.  .  -  .  1  .        «  /. 

In  all  iuMiveat  <i6  possesses  m  casc  of  estates  mtestate  ;  and  in  ail  cases  of 
ther^nTwid^  insolvency  of  esutes  whether  testate  or  intestate,  if  there  be 
<.w,  allowance  ^o  widow,  the  Judgc  of  Probate  shall  have  the  like  authority 

may  be   made  »  o  ^ 

10  minora,  of  to  makc  an  allowance  of  personal  estate  to  the  children  of 

IMnrsonal  estate.  111  1 

such  deceased  persons  who  are  minors. 
Advanccf,  &c.      Sect.  40.     Bt  it  further  enacted^  That  all  gifts  or  grants 
JJ^  &c  ^11  ^^^^  ^y  ^^^^  intestate,  to  any  child  or  grand  child,  of  any  estate, 
be  estimated  in  real  or  personal,  in  advancement  (a)  of  the  portion  of  such 

partiuon    and  ^  . 

dirtribotion  of  child  or  grand  child,  and  which  shall  be  expressed  m  such 
gift  or  grant,  or  otherwise  charged  by  the  intestate  in  writing, 
[Mass.  sut.  or  acknowledged  in  writing  by  the  child  or  grand  child,  as 
§  3.]  '  '  made  for  such  advancement,  such  estate,  real  and  personal 
shall  be  taken  and  estimated  in  the  distribution  and  parution 
of  the  intestate's  real  and  personal  estate  as  part  of  the  same, 
and  the  estate  so  advanced,  shall  be  taken  by  such  child  or 

(a)  1.  Where  one  by  deed,  porporting  to  be  for  m  valuable  conaidenUion, 
convoyed  to  his  eon  certain  landa,  and  the  Mn,  by  his  deed  of  the  same  date, 
acknowledged  himself  satisfied  as  his  share  of  his  fkther*s  estate,  acquitted 
and  discharged  the  estate  from  any  demand  thereon  as  heir;  the  son  died,  af- 
terwards the  father  died  intestate;  the  grand  children  and  hoin  of  the  son 
bring  their  action  for  their  distributive  shares  of  their  grandfather's  estate, 
and  it  was  held  an  advancement  to  the  son  in  fall,  and  the  grand  children 
were  barred.     QuarU»  fy  ah.  v$.  QuarU$,  4  Mass,  680. 

2.  In  such  case  the  release  shall  operate  as  a  bar,  althoogh  it  may  appear 
that  the  sum  advanced  was  much  less  than  the  heir*s  share  in  the  estate. 
Kenny  4r  ux.  vs.  Tucker,  8  Mass.  148. 

3.  Interest  is  not  chargeable  on  monies  advanced  to  a  child  by  his  parent. 
O.i^rood  vs.  Breed,  17  Mass.  856. 

4.  It  is  proper  to  charge  the  advancement,  if  made  in  money  or  chattels, 
first  against  the  personal  estate.  Bemis  8f  at.  vs.  Steams  4r  ol,  16  Mass. 
202. 

5.  Whitman  vs.  Hapgood,  10  Mass.  437. 

6.  No  particular  form  of  words  is  required  to  constitote  an  advancement. 
Nor  can  an  advancement  be  proved  by  parol.  Bulkelty  ir  ol.  vs.  ,N)sbi€,  2 
Pick.  837.  See  also,  Ashley  appU.  Sfc.  4  Pick.  28:  BuUard  vs.  Bui- 
lard,  5  Pick.  527. 
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grand  child  towards  his  share  of  the  intestate's  estate.     And    Cii.  51. 
the  value  at  which  such  estate  shall  be  so  taken,  shall  be  the  .  ^-'^^^^^ 

Mode  of  joiti- 

same  as  above  expressed  or  charged  by  the  intestate,  or  ac-  mating, 
knowledged  by  the  child  or  grand  child,  if  any  value  be  so 
expressed,  charged  or  acknowledged,  otherwise  at  the  value 
thereof  when  given. 

Sect.  41.     Be  it  further  enactedy  That  in  the  distribution  Alienage  m 
of  the  personal  estate,  alienage  in  the  person  claimins  a  dis-  >«np«di«n<»t  to 

*  '  ^  ^->  *  o  receiving  share 

tributive  share  thereof,  as  issue,  widow  or  otherwise,  shall  be  of  per«oaal  «■- 
no  impediment  to  such  person's  receiving  the  same.  [lb.  §  4.] 

Sect.  42.     Be  it  further  enacted^   That  whenever  any  Executor  or 
heir  or  legatee  shall  be  entitled  to  demand  any  distributive  a<*°»>°";f^>* 

^  •'  may    require 

share  or  leeacy  in  any  estate,  the  executor  or  administrator  bondof  indem- 

-  ,  ,     -  -  nityfiromheirs, 

of  such*  estate  may,  before  payment  of  such  distributive  &c  demanding 
share  or  legacy,  require  bonds  to  be  given  to  himself,  if  the  if  Jndge^em 
Judge  of  Probate  shall  deem  it  reasonable,  with  such  surety  befofiT^y. 
or  sureties  as  the  said  Judge  shall  approve,  by  the  parties  or  "^♦2121 
any  of  them  who  shall  demand  payment  of  such  distributive 
shares  or  legacies,  with  condition,  that  the  party  or  parties,  ^^^  24, 1818, 
to  whom  the  same  shall  be  paid,  shall  refund  a  proportional  ^  ^'1 
part  of  such  estate,  or  otherwise  indemnify  such  executor  or 
administrator  against  any  demands  which  may  be  made  against 
tlie  testator  or  intestate  respectively  (b) . 

Sect.  43.     Be  it  further  enacted.  That  any  executor  be-  Executor,  if 

.  residuary  lega* 

ing  a  residuary  legatee,  may  bring  an  action  of  account  against  tee  may  have 
his  co-executor  or  co-executors  of  the  estate  of  the  testator  oo-cmcuSi^ 

(6)  It  is  provided  by  ch.  470,  §  9,  Vol.  8,  p.  817,  as  follows:^ 

**Sect.  9.  Be  it  fiirther  enacted.  That  wbcDOver  the  executor  or  ad- 
niinistrator  of  any  estate,  shall  pay  to  any  creditor,  heir  or  devisee  of  such 
estate,  any  sam  exceeding  thirty  dollars  on  account  of  a  debt  due  from  such 
estate  or  in  pursuance  of  a  devise,  or  a  decree  of  distribution  among  the  heirs 
of  such  estate,  he  shall  have  a  right  before  payment  to  require  of  every  such 
creditor,  heir  or  devisee,  a  bond  in  the  sum  so  to  be  paid  with  reasonable  and 
sufficient  surety,  conditioned  to  refund  so  much  of  the  sum  paid  as  aforesaid 
as,  upon  a  6nal  settlement  of  the  estate,  the  same  shall  appear  to  exceed  the 
proportion  or  amount  to  which  such  creditor,  heir  or  devisee  is  legally  and 
justly  entitled.  Provided,  That  such  bond  shall  not  be  required  when  such 
payment  is  made  under  a  decree  of  distribution  to  creditors.  Jlnd  provided 
aho.  That  the  bond  herein  provided  for,  shall  not  be  required  unless  the 
Judge  of  Probate,  upon  an  examination  into  the  circnmstances  of  the  estate, 
shall  80  order  and  determine. 
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Ch.  61 .     in  his  or  their  hands,  and  may  also  sue  for,  and  recover  his 

^^^'^^      equal  and  proportionable  part  thereof;  and. any  other  resid- 

Feb.  «,  1784,  uarjT  legatee  shall  have  like  remedy  against  the  executors. 

#JIi^),^y  ,nay  And  any  person  having  a  legacy  given  in  any  last  wiU,  may 

f^*^*'  sue  for,  and  recover  the  same  at  the  common  law  (c). 

j^  y^      Sect.  44.     Be  it  further  enacted,   That  if  any  person 

cooiidered  ex-  ghgU  alienate  or  embezzle  any  of  the  goods  or  chattels  of  any 

ecutora  intheir  /•iii  i  i 

own  wrong,      deceased  person  before  he  or  she  have  taken  out  letters  of 

[lb.  §  16.]       administration,  and  exhibited  a  true  inventory  of  all  the  known 

estate  of  the  person  deceased,  every  such  person  shaU  stand 

chargeable  and  be  liable  to  the  actions  of  the  creditors  and 

other  persons  aggrieved,  as  being   executors  in  their  own 

wrong  {d) . 

One  adminifl.      Sect.  45.     Be  it  further  enactedj  That  vAiere  two  or 

trator  may  in  more  persons  have  letters  of  administration  eranted  them  of 

oertain     cases  '^  ° 

have  an  action  any  intestate  estate,  and  one  or  more  of  them  take  all  or  the 

gainst  his  co-  greatest  part  of  such  estate  into  their  hands,  and  refuse  to 

uistrator.  ^^^  ^j^^  debts  or  personal  charges  of  such  intestate,  or  refuse 

[Mass.  Stat,    to  account  with  the  other  administrator,  then,  and  in  such 

Peh   24    181S 

§  16.]  '       '  case  it  shall  be  lawful  for  such  aggrieved  administrator  to 

bring  his  action  of  account  against  the  other  administrator  or 

administrators,  and  recov.er  his  proportionable  share  of  such 

intestate's  estate  as  shall  belong  or  appertain  to  him. 

ffuafdians  to'^       S EOT.  46.     Be  it  further  enacted,   That  the  Judge  of 

minorTo?  14  Probate  in  each  county  be  and  he  is  empowered  to  allow  of 

years  of  a^e,  guardians  that  shall  be  chosen  by  minors  of  fourteen  years 

and  to  appoint  ^  ^  ■^  ^ 

guardians  to    of*  age,  and  to  appoint  euardians(e)  for  such  as  shall  be  under 

those  under  14.     ,      ^   '       ,        ,    „     •       ,        j      .^^   .  ., 

[^^313]       ^hat  age,  who  snail  give  bond  with  sufficient  sureties  resident 

(e)  1.  See  note  p,  to  §  15,  p.  226,  of  this  volnme. 
2.  See  last  note  to  §  72  of  this  chapter. 

{d)  1.  An  execution  against  an  execator  in  his  own  wrong,  cannot  bo  loTied 
on  lands  of  which  the  intestate  died  seized.  MUehell  «f .  Lunt,  4  Mas$. 
664. 

2.  To  a  scire  facias  on  a  jadgmcnt  against  an  execator  in  his  own  wrong, 
it  is  a  good  plea  in  bar  of  execution,  that  the  defendant  has  taken  letters  of 
administration,  that  the  estate  is  insolvent,  and  that  a  decree  of  distribation 
has  been  proved  in  Probate  court.     Shillaher  vs.  Wyman,  15  Mclbm,  S22. 

(e)  Where  one  gives  a  promissory  note  as  guardian,  ho  is  liable  personally 
for  tho  payment  of  it.     Forster  ri .  Fuller,  6  Ma99,  58. 
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in  this  State,  for  the  faithful  discharge  of  their  trust,  to  re-    Ch.  51. 
turn  a  true  and  perfect  inventory  of  the  estate  of  such  minor     ^-^'y'^ 
upon  oath  withm  three  months,  and  to  account  either  with  the  give  bond; 
Judge  or  minor  when  such  minor  shall  arrive  to  the  age  of  JLiSy*ac-*" 
twenty-one  years,  or  at  such  other  time  as  the  Judge  shall  <^<'««>*»*«*  .... 


direct  (/).     And  when  any  minor  above  the  age  of  fourteen  [Msm 

years  shall  be  cited  by  the  Judge  of  Probate  to  choose  a  guar-  §  Ykl!^^^ 
dian,  and  such  minor  shall  refuse  or  neglect  to  appear,  or  ap- 
pearing, shall  refuse  to  choose  a  guardian,  or  any  guardian 
chosen  by  such  minor  shall  be  unable  to  give  bond  as  afore- 
said, or  shall  refuse  the  trust ;  or  when  any  minor  above  the 
age  of  fourteen  years  shall  be  without  this  State,  in  every  such 
case  the  Judge  of  Probate  shall  have  the  same  power  to  ap- 
point a  guardian  as  though  such  minor  were  under  the  age  of 
fourteen  years  :    Provided  nevertheless j  That  when  a  minor  Minon  abore 
above  the  age  of  fourteen  years  living  more  than  ten  miles  than%  mnS* 
distant  from  the  Probate  office,  shall  choose  a  guardian,  such  pSSSte'^ce, 
minor  may  have  that  choice  certified  to  the  Judge  by  any  Jus-  ^*^?  ^^^.^  , 

'  .  choice  ccrlinca 

tice  of  the  Peace  in  the  same  county  :  Provided j  No  execu-  ^  Justice  of 
tor  or  administrator  on  an  estate,  shall  be  appointed  guardian 
to  any  minor  interested  therein. 

Sect.  47.     Be  it  further  enacted,  That  every  guardian,  re^^^'^Jrto- 
who  shall  be  appointed  to  any  minor  having  real  estate,  goods  ^' 

(/)  1.  Ch.  470  §  10,  Vol.  3,  p.  317,  provides  as  follows  ;— 

"Sect.  10.  Be  it  further  enacted.  That  every  guardian  shall  render  and 
settle  his  account  with  the  Judge  of  Probate  in  their  respective  counties  once 
in  three  years,  and  as  much  oflenor  as  cited  by  said  Judge  for  that  purpose, 
and  on  neglect  or  refusal  to  settle  his  account  as  aforesaid,  it  shall  be  deemed 
and  held  a  breach  of  his  bond  and  a  sufficient  cause  for  his  removal  from 
■aid  \ni8t,  and  he  shall  also  forfeit  his  claim  to  an  allowance  for  personal  ser- 
vices, nnless  it  shall  appear  to  the  Judge  of  Probate,  that  such  neglect  arose 
from  sicknew  or  other  unavoidable  accident.  And  it  shall  be  the  duty  of 
Judges  of  Probate  on  the  settlement  by  any  guardians  of  his  account  as 
aforesaid,  if  prior  to  his  becoming  legally  discharged,  to  examine  his  guar- 
dianship bond,  and  if  the  sureties  therein  have  become  insufficient,  or  the 
same  is  insufficient  in  the  penal  amount,  a  new  bond  shall  be  required  with 
snch  sureties  as  the  Judge  shall  decide  to  be  sufficient.  And  in  case  any 
guardian  shall  neglect  to  furnish  such  new  bond  within  such  time  as  said 
Judge  shall  order,  he  shall  be  removed  and  some  other  suitable  person  ap- 
pointed in  his  place.*' 

2.  See  notes  to  §  49,  of  this  chapter. 
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Ch.  51.     and  chattels,  rights  or  credits,  shall  be  required  to  return  up- 

^•^""^"^^     on  oath  into  the  Probate  office  a  true  and  perfect  inventory  (^) 

Feb.  24, 1818,  of  all  such  real  estate,  goods  and  chattels,  rights  and  credits. 

6  84  1  v-»  v^  7 

within  three  months. 
Gimrdiana  Sect.  48.     Be  it  further  enaeteij  That  the  guardidn  of 

uSa  aM^jpor.  ^"7  minor  having  a  right  in  reversion  or  remainder  in  and  to 
dw^ WW-"  ^y  estate  set  off  to  the  widow  of  any  deceased  person,  as 
sion  oftenaot    and  for  her  dower,  may,  with  the  consent  of  the  Judge  of 

in  dower,  for  ... 

benefit  of  mi-    Probatc  having  jurisdiction  of  the  settlement  of  such  estate, 

nor 

purchase  from  the  tenant  in  dower  or  her  assigns,  her  or  their 
^    *  ^  ^'^       interest  in  the  same,  for  the  benefit  of  such  minor,  and  from 
his  or  her  personal  estate.     And  all  monies,  so  applied,  may 
by  such  guardian,  be  charged  to  such  minor  m  account ;  and 
all  the  rents  and  profits  of  such  estate  shall  be  credited  to  the 
[*214]      minor,  in  like  manner  as  the  rents  and  profits,*  which  arise 
ProTiio.  from  his  or  her  other  estate  :    Provided  always^  That  it  be 

satisfactorily  proved  to  the  Judge  of  Probate,  that  such  pur- 
chase will  be  for  the  manifest  advantage  of  such  minors. 
Judges  to  SD-        Sect.  49.     Beit  further  enacted^   That  the  Judges  of 
anJ^to^non        P^obate,  withiu  their  respective  counties,  upon  request  made 
compoe,  luna-    by  the  friends,  relations  or  creditors  of  any  idiot,  nan  compos 

tic,  idiota,  &€."'.  ,,^  i%  ., 

or  lunatic  person,  or  by  the  Overseers  of  the  poor  m  such 
Mi^io,i784,  town  where  such  idiot,  non  compos j  or  lunatic  person  lives, 
^  *'  or  is  an  inhabitant,  may  direct  the  Selectmen  of  such  town  to 

make  inquisition  (A)  thereinto,  and  if  the  person  said  to  be  an 
nfier  inquiBi-  idiot,  lunatic  or  distracted  person,  shall  be  adjudged  by  the 
£m  tobe  m-  Selectmen  of  the  town  (or  the  major  part  of  them)  where 
Mpable,  kc,     gy^jj  person  resides,  to  be  incapable  of  taking  care  of  him  or 

{g)  It  is  further  provided  by  §  3,  cb.  470,  Vol.  8,  p.  814,  as  folhww: — 

**SscT.  8.  Be  it  further  enacted,  Tbit  the  retpectiYe  Jodgei  of  Pro- 
bate shall  have  power  to  appoint,  at  their  discretion,  appraisers  as  now 
provided  by  law,  to  be  nnder  oath,  in  all  cases,  when  any  estate  shall  come 
to  the  knowled^  or  possession  of  any  exoentor,  administrator  or  gnardinn, 
a(\er  he  shall  have  returned  an  inventory  into  the  probate  office  ;  the  war- 
rant in  snch  case,  and  in  all  cases  for  the  appraisement  of  minor's  estate,  to 
be  made  returnable  at  sach  time  as  shall  be  therein  directed.'* 

{h)  An  inquisition  by  the  selectmen,  that  one  is  non  compos,  and  an  ap- 
pointment  of  a  guardian  for  that  cause,  are  not  justified  by  evidence  that  the 
person  is  old,  and  has  become  less  careful  of  his  property.  Darling  app.  vs- 
B€nnet,6  Maaa.  129. 
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herself,  and  they  shall  certify  the  same  under  their  hands,  to     Ch.  51. 
the  Judge,  the  said  Judge  of  Probate  after  giving  due  notice      ^>'^'>^-^^ 
to  such  idiot,  non  composy  or  lunatic  person,  shall  be  empow- 
ered to  appoint  some  suitable  person  or  persons  to  be  guar-  Guardiang,  so 

,.,.,.  appointed,  to 

djan  or  guardians  to  such  idiot,  lunatic,  non  compos  (t)  or  dis-  take  care  of 
tracted  person,  directing  and  empowering  such  guardian  or  t^tSoh^md^ 
guardians  to  take  care  of  the  person  and  estate,  both  real  and  j;^^"™^^"^^"*' 
personal,  of  such  person,  to  make  a  true  and  perfect  invento- 
ry (j)  of  the  said  estate  upon  oath,  to  be  returned  into  and 
filed  in  the  Probate  office  in  such  county  (A;) .    ' 

(t)  1.  A  letter  of  guardianship  of  a  non  compos,  issued  agreeably  to  the 
provisiooe  of  §  49,  is  prima  facie  evideuce  that  tho  ward  was  not  of  sound 
mind.     White  adm.  vs.  Palmer,  4  Mass,  147. 

2.  But  if  a  lunatic  under  guardianship  be  restored  to  his  senses,  he  may 
make  a  will,  although  the  letters  of  guardianship  be  unrepealed.  Stone  appi. 
vs.  Damon  and  als.  14  Mass.  488. 

S.  The  guardian  of  a  non  compos  who  dies  pending  a  suit  against  him, 
cannot  continue  to  defend,  but  tho  administrator  must  defend  if  the  action 
survives.     Whitney  vs.  Whitman,  4  Mass.  508. 

4.  A  mm  compos  under  guardianship  is  still  liable  to  be  sued  in  a  civil  ac- 
tion, and  to  be  committed  in  execution.     Leighton  ex  parte,  14  Mass.  207. 

'  (j)  See  note  /,  to  §  46.     It  is  also  further  provided  by  ch.  470,  §  11,  vol. 
3,  p.  818,  as  follows  : 

**Skct.  11.  Be  it  further  enacted.  That  every  guardian  appointed  to  any 
idiot,  non  compos  or  lunatic  person,  or  to  any  spendthrifl,  shall  give  bond  to 
the  Judge  of  Probate,  with  sufficient  sureties,  resident  within  the  State,  for  « 

the  faithful  discharge  of  his  trust,  to  render  a  true  and  perfect  inventory  of  the 
estate,  property  and  credits  of  his  ward  within  three  months,  as  appraised 
by  three  suitable  persons  under  oath,  to  be  appointed  by  the  Judge  of  Pro- 
bate; and  to  render  a  just  and  true  account  of  his  guardianship  as  often  and 
whenever  by  law  reqniredf ;  and  at  the  expiration  of  his  trust,  to  pay  and 
deliver  over  all  monies  and  property,  which  on  a  final  and  just  settlement  of 
his  accounts,  shall  appear  to  be  remaining  in  his  hands." 

(Ac)  1.  Provisions  similar  to  those  of  §  49,  are  extended  to  the  case  of  "any 
person  who  has  rendered,  or  shall  render  himself  or  herself  incapable  of 
managing,  directing,  or  properly  taking  care  of  his  or  her  estate,  either  per- 
sonal or  real,  by  excessive  drinking,  gaming,  or  debauchery.'*  See  statute 
passed  Feb.  18, 1832. 

2.  It  is  the  duty  of  the  Judge  of  Probate  before  appointing  a  guardian  to 
one  as  a  lunatic,  non  compos,  &c.  to  give  notice  to  the  party  that  he  may  be 


f  See  Curtis,  app.  vs.  Bailey,  1  Pick,  198. 
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Ch.  51.         Sect.  50.     Beit  further  enacted^  Tliat  the  Judges  of 
^-^'^^T*-^      Probate  in  their  respective  counties,  are  authorized  and  em- 
agaTnst  per-      powercd,  upon  the  complaint  of  any  heir  (I),  creditor  or  other 
of  wnb«^^     person  having  lawful  right  or  claim  in  expectancy  to  the  es- 
«t°'bei''"T'    ^^®  ^^  ^"y  idiot,  lunatic,  non  componxx  distracted  person,  or 
to  idiou,  mm    the  guardian  or  guardians,  to  proceed  with  any  person  or  per- 
sons suspected  of  concealing,  embezzling,  or  conveying  away 
any  of  the  money,  goods  or  chattels  of  such  idiot,  lunatic, 
non  compos  or  distracted  person,  in  the  same  way  and  man- 
ner as  is  by  law  prescribed  for  persons  suspected  of  conceal- 
ing, embezzling  or  conveying  away  the  money,  goods  or  ef- 
fects of  deceased  persons. 
^     ..         ^      Sect.  51.     Be  it  further  enacted.  That  the  guardian  or 

Guardiana     of  ,  ^  ^  ,  '    ,  ® 

0uch  persons  guardians  appointed  as  aforesaid,  shall  improve  frugally  and 
their  estate  without  wastc  and  destruction,  the  estate  of  the  idiot,  non 
w^rt'thein  compos^  luoatic  or  distracted  person,  and  apply  the  annual 
*^°f*Si5]|""  ^°^ome*  and  profits  thereof  for  the  comfortable  maintenance 
rib  6  6  1  ^"^  support  of  the  said  idiot,  lunatic,  non  compos^  or  distract- 
ed person,  and  also  of  his  or  her  household  or  family  ;  and 
the  said  guardian  or  guardians  are  hereby  empowered  to  set- 
collect  debu  ^'®  accounts,  receive,  sue  for,  and  recover  all  just  debts  due 
*c.  to  the  said  idiot,  lunatic,  non  compos ^  or  distracted  person, 

from  any  person  or  persons  whomsoever,  and  to  manage,  im- 
prove or  divide  the  real  estate  in  as  full  and  ample  a  manner 
as  the  said  idiot,  lunatic,  non  compos  or  distracted  person  might 
or  could  do,  were  he  restored  to  the  full  use  of  his  reason  ; 
and  pay  debts  ^nd  shall  also  be  subject  to  the  payment  of  all  just  debts  (m) 
SractSi*  *'**"'  owing  by  such  person  which  were  contracted  before  his  dis- 
traction, out  of  his  personal  estate,  or  in  case  that  be  insuffi- 
cient, then  out  of  the  real  estate,  being  first  empowered  to 
make  sale  (n)  thereof  by  any  Court  having  power  to  grant  li- 

heard  on  the  question,  whether  snch  appointment  be  necessary  or  proper. 
Cheue,  appt,  vi,  Hathaway ,  14  Mobs.  222. 

(/)  An  nnele  and  next  friend  of  a  non  eompoa,  cannot,  as  snch,  tiiftaui  an 
appeal  from  the  probate  court  against  the  gaardian,  without  showing  him- 
■elf  to  be  heir,  or  creditor,  &c.     Penniman  vs.  jFVenc*,  2  Ma$9,  140. 

(m)  See  note  e,  to  §  46. 

(n)  1.  See  note  A.  2,  of  ch.  86,  p.  143,  of  this  volume. 
2.  See  §  8,  of  neit  cittpter. 
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cense  for  that  purpose,  in  the  way  and  manner  executors  or    Ch.  51. 
administrators  are  empowered  to  make  sale  of  the  real  estate 
of  deceased  persons.     And  in  case  the  income  or  improve- 

3.  If  it  be  for  the  interest  of  the  ward,  the  coart  may  license  the  gaardi- 
an  to  sell  real  estate  for  the  payment  of  debts  and  incidental  charges,  not- 
withstanding there  may  be  personal  estate.  See  eh.  224,  Vol  8,  p.  57  ; 
also,  eh,  470,  §  4,  Vol.  8,  p.  814,  which  is  1»  follows  : 

**  SxcT.  4.  Be  it  further  enaetedy  That  the  Judges  of  Probate  for  their 
respective  counties,  shall  have  power  to  grant  license  to  guardians  of  mi- 
nors, persons  non  compos  and  spendthrifts,  to  sell  the  real  estate  of  their 
wards,  where  necessary  for  the  payment  of  debts  and  for  their  support,  legal 
expenses  and  charges  of  sale,  and  may  include  in  such  license  in  anticipa- 
tion of  aecruing  expenses,  in  cases  of  support,  a  tum  not  exceeding  one  hun- 
dred dollars.  And  where  it  shall  be  necessary  for  the  purposes  aforesaid,  or 
for  the  payment  of  debts,  that  a  guardian  should  be  authorized  to  sell  some 
part  of  the  real  estate  of  his  ward,  or  that  an  executor  or  administrator  should 
be  authorized  to  sell  some  part  of  the  real  estate  of  testator  or  intestate,  for 
the  payment  of  debts  or  legacies,  and  by  a  partial  sale  the  residue  thereof, 
would  be  greatly  injured,  the  said  Judges  of  Probate  respectively,  may  au- 
thorize said  guardian,  executor  or  administrator,  to  sell  and  convey  at  public 
auction  orprivate  sale,  the  whole  of  such  real  estate  or  such  entire  parts  there- 
of as  will  not  injure  the  residue  ;  said  Judges  observing  the  provisions  of  law 
respecting  the  granting  of  licenses  for  the  sale  of  real  estate.  And  every  guar- 
dian, executor  and  administrator,  licensed  to  sell  real  estate,  shall  give  notice 
of  such  sale  as  required  by  law,  whether  authorized  to  sell  at  public  auction, 
or  private  sale.     Provided,  The  right  to  an  appeal  shall  be  allowed  as  in  oth- 


er cases." 


4.  It  is  further  provided  by  §  1,  of  statute  passed  Feb.  26,  1838,  as  follows: 

*'That  whenever  any  minor  or  minors  or  person,  non  compos,  shall  have 
any  title  or  interest  in  any  real  estate,  situated  within  any  county  of  this 
State,  and  it  shall  l>e  made  fully  to  appear  to  the  Judge  of  Probate  of  said 
county,  that  it  would  be  for  the  benefit  of  such  minor  or  minors  or  person, 
non  compos,  that  the  same  should  be  disposed  ot,  and  the  proceeds  thereof 
put  out  at  interest,  the  said  Judge  may  authorize  the  guardian  or  guardians, 
or  some  other  suitable  person  or  peraons,  to  sell  and  convey  said  estate,  or 
any  part  thereof,  by  deed  or  deeds  duly  executed,  acknowledged  and  re- 
corded. And  the  person  or  persons,  authorheed  as  aforesaid,  shall  be  held 
to  give  to  said  Judge  such  bond,  nnd  take  such  oath,  and  proceed,  in  all  re- 
spects, in  such  manner,  as  is  now  required  of  persons,  licensod  by  the  Su- 
preme Judicial  Court  for  like  purposes." 

5.  Under  the  statute  of  March  10,  1784,  the  Court  have  no  authority^ 
to  license  the  sale  of  the  real  estate  of  spendthrifts,  by  their  guardians.  Pet. 
of  Trickery  2  Mass.  157. 

0.  Guardiani  of  spendthrifts  have  no  control  of  the  persons  of  their  wards 
nor  authority  to  bind  them  out.     Boyden  v$,  Boyden,  5  Mass,  427. 
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Ch.  51.  ment  of  tlie  personal  and  real  estate  of  such  persons  shall  not 
^'^^^^^^  be  sufficient  to  support  them,  the  Court  aforesaid  may  license 
Courts  for  li-  and  authorize  the  guardians  to  make  sale  of  the  whole  or  part 
mTestate,  if  of  ^^^  real  estate  of  §uch  person  for  that  purpose,  as  occasion 
"^^*^'  may  require.  And  in  case  any  such  idiot,  lunatic  or  distract- 
1 4,  Vol.  8,  p.  ed  person  shall  be  restored  to  the  use  of  his  reason,  the  res- 
and  accoimc  ^^^^  ^"^  remainder  of  the  estate,  real  and  personal,  shall  be 
wardfl^lf^  re-  ^^^^^"^^  ^"^  delivered  to  him,  or  in  case  of  his  death,  to  his 
Btored  to  rea-  heirs,  cxccutors  or  administrators ;  the  tniardian  or  cuardians 

aon,  &c.   or  if  '  i  i         n  r 

dead,  with  having  first  such  reasonable  allowance  out  of  the  same  for 
their  charge  and  trouble  as  the  Judge  of  Probate  shall  order. 
Judge  may  an-  Sect.  52.  Be  it  further  enacted.  That  the  Judges  of 
SSi"for^dlnd-  l*robate  in  their  respective  counties  may  appoint  guardians 
'^"-  for  the  children  of  lunatics,  idiots,  non  compos,  or  distracted 

[lb.  §  7.]        persons,  in  the  same  manner  as  though  their  parents  were 

dead. 
,  ,  Sect.  5;J.      Be  it  further  enacted.  That  when  any  person 

Judge  may  ap-  *'  '  •'  '^ 

point   guardi-  by  exccssivc  drinking,   gaming,   idleness  or  debauchery  of 
thrifts,  idlers,  any  kind,  shall  so  spend,  waste  or  lessen  his  or  her  estate, 
as  thereby  to  expose  himself  or  herself,  or  his  or  her  family 
Feb.  iifisiT]  ^^  ^^'^"^  >  ^^  ^ball  by  thus  spending,  wasting  or  lessening  his 
[*216]       or*  her  estate,  endanger  or  expose  the  town  to  which  he  or 
Mode  of    ro-  ^'^^  belongs,  in   the  judgment  of  the   Selectmen  thereof,  lo 
cccdings  in     cliargc  or  cxpeusc  for  the  maintenance  or  support  of  him  or 
her,  or  his  or  her  family,  such  Selectmen,  or  the  major  part 
of  them,  shall  make  a  complaint  in  writing  to  the  Judge  of 
Probate  for  the  county  to  which  the  person  so  spending, 
wasting  or  lessening  his  estate,  doth  belong  ;  and  if  it  shall 
appear  to  the  said  Judge  of  Probate,  that  the  person  com- 
plained of  comes  within  the  description  of  this  act,  and  has 
had  due  notice  of  the  comi)]aint  exhibited  against  him  or 
her,  the  said  Judge  of  Probate  shall  appoint  the  said  Select- 
men (o),  or  the  major  part  of  them,  or  some  suitable  and  dis- 
creet person  or  persons,  guardian  or  guardians  to  such  per- 
b^r*^^3^rfftfl  ^^"'     "^"^^  whenever  the  Selectmen  of  any  town  or  a  major 
after  appiica-  pait  of  thcm,  shall  make  application  to  the  Judge  of  Probate 

(o)  Solecttncii  so  appointed  do  not  coaso  to  be  such  guardians  on  the  ex- 
piration of  till!  period  for  which  they  wore  elected  to  the  oflice  of  selectmen. 
Jlusacii  fy  al.  V5   Coffin,  8  Pick,  143. 
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for  the  appointment  of  a  guardian  to  any  person,  who  by  ex-  Ch.  61. 
cessive  drinking,  gaming,  idleness  or  debauchery,  is  wasting  .  '"^T'"^^ 
his  estate,  and  the  Judge  of  Probate  shall,  by  his  decree,  or-  ian  to  Judge, 

-  .  ,  1  •       1  •  1  ,   .        to  be  void  in 

der  notice  to  the  person  complamed  agamst,  the  complam-  certain  cawi. 
ants  may  file  a  copy  of  their  said  complaint,  with  the  order 
of  the  Judge  of  Probate  thereon,  in  the  office  of  the  Register 
of  Deeds  for  the  same  county,  or  after  the  appointment  of 
such  guardian,  if  no  such  copy  shall  have  been  so  filed  as 
aforesaid.     And  in  case  a  guardian  shall  be  appointed  by  the 
Judge  of  Probate  to  the  person  complained  against,  all  and 
every  gift,  bargain,  sale  or  transfer  (p)  of  any  real  or  person- 
al estate,  made  by  such  person  or  persons,  after  the  filing  of 
the  copy  of  said  complaint  and  order  of  the  Judge  of  Pro- 
bate, with  tlie  Register  of  Deeds,  shall  be  void  and  of  no  ef- 
fect (7) .     And  the  guardian  or  guardians  that  may  be  thus  Guardians  of 
appointed,  shall,  in  discharging  the  duties  of  their  appoint-  &c.  eubject'to 
ment,  pursue  the  same  method,  give  like  bond  (r)  and  be  un-  ^^g^xJdUna' 
der  similar  obligations  for  a  faithful  discharge  of  their  trust,  as  '°  ^^*°^'  ^^' 

It  See    §  40j 

guardians  appointed  for  any  idiotf ,  lunatic,  or  for  persons  non  of  this  cb.] 
compos  mentis. 

Sect.  64.     Be  it  further  enacted ^  That  when  a  feme  sole.  Feme  eofe,  ap- 
shall  be  appointed  by  any  Judge  of  Probate,  either  by  her-  {^°^*^i,S^ 
self,  or  jointly  with  any  other  person  or  persons,  guardian  to  authority  1^ 
any  person  either  minor,  idiot,  non  compos^  distracted  or  lu- 
natic ;   and  after  such  appointment,  shall  marry,  such  mar- 
riage* shall  not  make  the  baron  guardian  in  her  right,  but       [*217] 
shall  operate  as  an  extinguishment  or  determination  of  such 
woman's  power  and  authority. 

Sect.  56.     Beit  further  enacted^  Thatany  Judge  of  Pro-  Jud^^e  may 

t,  j*»/\  !•  i»  •  •!•.  dismies  euard- 

oate  may  dismiss  [s)  any  guardian  of  a  minor,  idiot,  non  com-  jans  when  ne- 
pos  or  lunatic  person,  or  of  persons  who  spend  their  estates  *^*^**^' 

(/))  See  aote,  note  t,  2,  to  §  49,  of  this  chapter. 

(q)  This  prevision  does  not  apply  to  promissory  notes,  given  by  the  ward. 
Smith  vs,  Spooner,  3  Pick.  229. 

(r)  It  is  not  requisite  that  such  guardians  should  give  a  bond  loith  sure- 
ties,  as  a  condition  precedent  to  their  acting.  Russell  4*  ^l-  *"•  Coffin^  8 
Pick.  143 


(s)  See  note  j,  to  §  49,  p.  249,  of  tliis  volume. 
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Ch.  51.     by  excessive  drmking,  idleness  or  debauchery,  wheneirer  it 
"■^"^^"^^      shall  appear  to  the  said  Judge,  to  be  necessary  or  expedient, 
[Man   Stat.    ^^  ^^  appobt  some  other  guardian  in  his  place  :  Provided 
&  m  ^^'  ^^^^'  a/trays,  That  no  such  guardian  shall  be  dismissed  as  afore- 
said, before  he  shall  have  had  notice  in  writing,  from  said 
Judge,  fourteen  days  at  least  before  the  time  of  hearing,  to 
appear  and  show  cause  why  he  should  not  be  so  dbnussed. 
Guardians  not       S EOT.  56.     Be  it  further  eiuuted.  That  before  any  guar- 
■tocka^'&c      ^**"^  ^^^^  transfer  or  draw  from  any  loan  office,  bank,  insu- 
beionginguo    rancc  ofBcc  or  other  corporation,  any  loan  office  certificate* 

their    warda  . 

without liccnae  or  share  in  such  bank,  insurance  office  or  other  corporation, 

Probate.  or  any  stock  in  any  public  fund,  belonging  to  the  ward    of 

[lb.  §  85.]       such  guardian,  it  shall  be  the  duty  of  such  guardian  to  obtain 

license  so  to  do,  from  the  Judge  of  Probate  of  the  county 

where  such  guardian  has  been  or  shall  be  appointed  ;  and 

upon  neglect  thereof,  such  guardian  shall  be  removed  from 

office,  and  shall  be  considered  as  having  forfeited  his  probate 

bond  (0 . 

.  .  Sect.    57.     Be  it  further  enacted^    That  in  any  case 

grant  dcdimus  where  the  oath  of  an  executor,  administrator  or  guardian,  is 

to  administer  ,  ^ 

oaths  to  execu-  or  may  be  required  by  law  to  be  made  personally  before  the 
initor,  and*^  Judge  of  Probate,  to  an  inventory,  or  to  any  account  which 
r^ll^.  is  ^o  ^^  settled  by  such  Judge,  and  such  executor,  adminis- 
r.1.  r  OA 1       trator  or  guardian,  shall  be  unable  by  reason  of  sickness, 

£Id.  §  20.] 

bodily  infirmity  or  otherwise,  to  attend  before  such  Judge, 
it  shall  be  lawful  for  such  Judge  by  commission  of  dedimus 
potestatem,  to  authorise  any  disinterested  Justice  of  the  Peace 
to  administer  such  oath,  a  certificate  whereof  shall  be  re- 
turned to  such  Judge,  together  with  such  commission  and 
inventory  or  account  and  the  vouchers  to  prove  the  same  (u) . 
TruBtcw  of  Sect.  58.  Be  it  further  enactedy  That  all  persons  who 
"'^^nd^  oTh-  ^^  or  ^^y  b^  constituted  trustees  of  any  estate,  real,  per- 
,  appointed  sonal  or  mixed,  belonging  to  minors  or  other  persons,  to 


nora 
cm 


(f)  Provious  to  the  enactment  of  the  statute  of  Feb.  24,  1816,  §  36,  a 
guardian  of  a  person  non  compoa  had  general  authority  to  sell  any  personal 
property  of  his  ward,  and  though  he  might  improperly  make  a  sale,  a  bona 
Me  purchaser  would  have  a  good  title.  Ellis  vs.  E,  M.  Bridge,  2 
Pick.  243. 


(u)  See  note  A,  to  §  7,  p.  221,  of  this  yolume. 
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whom  such*  estate  has  been  or  may  be  devised,  in  trust  for     Ch.  51. 
such  minors  or  other  person,  by  the  last  will  and  testament  of     ^"T""'^ 
any  person,  shall,  except  in  the  cases  hereinafter  mentioned,  bond  to  Judge, 
give  bond  to  the  Judge  of  Probate  of  the  county  in  which      ^        ^ 
such  last  will  and  testament  has  been  or  shall  be  proved,  ^^^'  ^  ^'^ 
approved  and   allowed,  with   sufficient   surety   or  sureties 
within  the  State,  in  such  sum  as  the  said  Judge  shall  order, 
conditioned  for  the  faithful  execution  of  such  trust  accord- 
ing to  the  true  intent  and  meaning  of  the  testator ;  and  that  Condition  of 

such  bond* 

the  trustee  shall  make  a  true  and  perfect  inventory  of  the 
real  estate,  goods  and  chattels,  rights  and  credits  of  such 
minors  or  others,  to  be  returned,  filed  and  recorded  in  the 
Probate  office  of  such  county  at  such  time  as  the  said  Judge 
shall  order,  and  that  the  said  trustee  will  annually  render 
an  account  to  the  said  Judge  of  the  annual  income  and  prof- 
its thereof ;  and  at  the  expiration  of  such  trust  will  adjust 
and  settle  his  accounts  with  the  said  Judge,  and  will  pay 
and  deliver  over  all  balances  and  sums  of  money  or  other 
property  that  may  be  due,  and  give  possession  of  the  other 
estate  belonging  to  such  minors  or  others  with  which  such 
trustees  may  have  been  entrusted  :  Provided  neverthekss^  Provision*  u 
That  no  trustee,  so  lone  as  he  shall  continue  faithfully  to  *\.*?^  *? 

^  ,  '  which   bonds 

execute  the  trust,  shall  be  obliged  to  give  bond  as  aforesaid,  "^l  "?'  ^ 
in  any  case  in  which  the  testator  in  his  last  will  shall  have 
directed  or  requested,  that  such  bond  should  not  be  given, 
nor  in  any  case,  in  which  all  the  cestui  que  trusts  being  of 
full  age,  and  legal  capacity,  shall  signify  to  the  Judge  of 
Probate  his  or  her  request,  that  such  bond  should  not  be  tak- 
en :  •Snd  protnded  also^  That  no  person  appointed  a  trustee 
before  the  passing  of  this  act,  and  having  entered  upon  the 
execution  of  the  trust  without  having  given  bond  as  afore- 
said, shall  be  obliged  to  give  such  bond,  or  be  subject  to  any 
of  the  requirements  of  this  act,  unless  after  being  cited  to 
appear  before  the  said  Judge  upon  complaint  in  writing,  it 
shall  appear  to  the  said  Judge  upon  a  full  hearing,  that  it  is 
necessary  that  such  bond  should  be  given  in  order  to  secure 
the  faithful  execution  of  such  trust :  ^nd  provided  aho^  That 
such  bond  shaU  not  be  required  of  any  such  trustee  who  en- 
tered upon  the  execution  of  his  trust  before  the  passing  of 
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Ch.  51. 
[♦219] 


Tnuteea    re- 
fusing to  give 
bond,  how  to 
be    proceeded 
with. 

[lb.  §  38.] 


Trustees  in 
certain  cases 
may    resign. 

[lb.  §  89.] 


In  certain  ca- 
ses of  vacancy 
of  one  or  more 
trustees  bv 
death  or  other- 
wise, Judge  to 
appoint  others 
in  their  places. 


an  act,  entitled,  ^^  An  Act  requiring  the  trustees  of  the  prop- 
erty* of  minors  and  others  to  give  bond  m  certain  cases,'' 
made  and  passed  on  tlie  twenty-fifth  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eleven,  and 
who  has  continued  and  shall  continue  faithfully  to  execute  liis 
trust :  •ind  provided  also^  That  nothing  in  this  or  in  either 
of  the  following  sections  shall  be  construed  to  take  away  any 
of  the  powers  which  are  now  by  law  vested  in  the  Supreme 
Judicial  Court. 

Sect.  59.  Be  it  further  enacted^  That  any  person  who 
has  been,  or  shall  be  constituted  a  trustee  as  aforesaid,  and 
who  shall  neglect  or  refuse  to  give  bond  as  aforesaid,  shall  be 
considered  as  having  declined  the  acceptance  of  such  trust ; 
and  the  trustee  or  trustees  who  may  be  appointed  by  the 
Judge  of  Probate  as  is  hereinafter  provided,  shall,  and  may 
thereupon  be  authorized  to  demand  and  receive  of  the  tnis* 
tees  originally  appointed  as  aforesaid,  all  such  estate  as  may 
have  come  to  their  hands  by  virtue  of  such  trust,  and  to  man- 
age, pay  and  deliver  over  such  property  to  said  minors  and 
others,  in  the  same  manner  and  under  the  same  restrictions, 
obligations  and  duties  as  guardians  are  now  by  law  obliged 
to  do. 

Sect.  60.  Be  it  further  enacted^  That  any  trustee  ap- 
pointed either  by  the  testator  as  aforesaid,  or  by  the  Judge  of 
Probate,  shall  upon  request  in  writing  to  the  said  Judge  be 
permitted  to  resign  the  trust,  first  accounting  for,  and  paying 
and  delivering  over  such  estate  as  shall  have  come  to  his 
hands  by  virtue  of  such  trust,  to  such  other  person  as  the 
said  Judge  shall  appoint  a  trustee  in  his  stead  :  Provided  al- 
waysy  That  no  such  resignation  except  in  the  case  of  an  ex- 
ecutor or  administrator  who  shall  succeed  to  such  trust  upon 
the  decease  of  his  testator  or  intestate,  shall  be  accepted  and 
allowed,  unless  it  shall  clearly  appear  to  the  said  Judge  to 
be  expedient  and  proper. 

Sect.  61.  Be  it  further  enacted^  That  in  case  any  per- 
son who  has  been,  or  shall  be  appointed  a  sole  trustee  ;  or 
any  tw^o  or  more  persons,  who  have  been  or  shall  be  apj)oint- 
ed  joint  trustees  in  any  last  will,  no  provision  being  therein 
made  for  perpetuating  such  trust,  and  such  sole  trustee  or  any 
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one  or  more  of  such  joint  trustees  shall  decline  the  accept-    Ch.  61. 
ance  of  the  trust,  or  shall  die  either  before  or  after  having  ac-     "^-^^^^^ 
cepted  the*  trust,  or  shall  neglect  or  refuse  to  comply  with      {•2%o] 
the  provisions  of  this  act ;  the  respective  Judges  of  Probate 
shaJI,  after  notice  to  the  cestui  que  trusts,  appoint  one  or  more  ^n,.  §  40.] 
suitable  persons  to  be  trustee  or  trustees  in  the  place  of  the 
trustee  or  trustees,  so  dying  or  declining  to  accept  as  afore- 
said ;  and  any  trustee  or  trustees  appointed  by  the  Judge  of 
Probate  shall  be  holden  and  bound  by  the  provisions  of  this 
act,  in  the  same  manner  as  if  he  or  they  had  been  so  appointed 
in  and  by  such  last  will ;  and  the  estate,  so  given  in  trust  by 
such  last  will  shall  vest  in  the  trustee  or  trustees  so  appointed 
by  the  said  Judges  of  Probate,  in  like  manner  to  all  intents 
and  purposes  as  the  same  vested  in  the  original  trustee  or 
trustees  under  such  last  will. 

Sect.  62.     Be  it  further  enactedj  That  when  any  trus-  j^  ^ 

tee,  appointed  ejtlier  by  any  testator  or  by  any  Judge  of  Pro-  ">^c  trurtew, 
.  bate,  shall,  in  the  opinion  of  the  Judge  of  Probate,  be  dis-  qualified,  or 
qualified  for  the  discharge  of  the  trust,  by  becoming  non  appoint  othen. 
compos  mentis  or  otherwise  incapable  or  evidently  unsuitable  ^n,.  §  41.] 
for  the  execution  of  such  trust,  it  shall  be  lawful  for  the  said 
Judge,  after  notice  to  such  trustee,  and  the  parties  interest- 
ed in  the  trust  estate  to  remove  such  trustee,  and  to  appoint 
and  substitute  another   in  his   stead.      And  whenever   any  rj,^^^^^^  ^ 
person  shall  be  appointed  and  substituted  as  a  trustee  by  the  subetituted  to 

-  .     .  *  g»vc  bond,  «c. 

Judge  of  Probate  as  aforesaid  in  tlie  place  of  any  former  trus- 
tee, who  may  either  have  been  removed  from  office  or  have 
deceased,  or  have  declined  or  resigned  the  trust  as  aforesaid, 
the  person  so  appointed  and  substituted  by  the  said  Judge, 
shall  give  bond  with  sufficient  surety  or  sureties,  and  shall 
be  held  to  perform  all  the  duties  prescribed  in  the  fifty-eighth 
section  of  this  act :  Provided  however^  That  it  shall  be  in 
the  discretion  of  the  said  Judge  to  direct  an  inventory  to  be 
made  and  returned  or  not,  by  such  new  trustee,  who  in  no 
manner  whatever  shall  be  deemed  a  trustee,  or  ituthorized  to 
act  as  such,  until  such  bond  shall  be  given. 

Sect.  63.     Be  it   further   enacted.  That  whenever  the  J»»^ge  ^  J^- 

^  quire  new 

sureties  in  any  bond  given  to  the  Judge  of  Probate,  shall  be  bond«,  when 
evidently   insufficient  for   the  purposes  of  such  bond,  the  nioAcient,  on 
Vol.  1.  33 
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Ch.  51.     Judge  of  Probate,  on  the  petition  of  any  person  ioterested, 
^tfT*^  ^  and  after  due  notice  to  the  principal  and  sureties  oo  such 

appucauoD   of  ... 

penotts  inter-  bond,  shall  have  authority  to  require  from  tune  to  time  new 
giving  notice:  bonds*  T^ith  Sufficient  surety  or  sureties  in  the  case ;   and 
whenever  any  surety  or  sureties  on  any  bond  given  to  the 
Judge  of  Probate,  shaU,  at  any  time  after  six  years  from  the 
date  of  such  bond,  petition  the  Judge  of  Probate,  that  he  or 
they  may  be  discharged  from  any  further  responsibility  upon 
such  bond,  the  said  Judge  after  due  notice  to  all  persons  in- 
terested, may  in  their  discretion  discharge  such  surety  or 
sureties  from  all  further  responsibility  on  such  bond,  and  the 
quire'new'^    Said  principal  or  principals  shall  in  aU  such  cases  be  required 
•mtl^'  a^     ^^  procure  other  sufficient  surety  or  sureties  upon  such  bond, 
Pjy»  ^'9         ^^  upon  a  new  bond  to  be  given  to  the  Judge  of  Probate  for 
the  purpose.     And  if  such  principal  or  principals  shall  not 
fixMn  their  tnist  withm  such  time  as  shall  be  ordered  by  said  Judge,  give  such 
ram^iy  ^wiS  ^^^  bonds  as  may  be  required  by  virtue  hereof ;  he,  she  or 
wch  order.       they  shall  be  removed  from  their  trust,  and  some  other  per- 
son or  persons  shall  be  appointed  in  his,  her  or  their  stead. 
Appeal  allow-       Sect.  64.     Be  it  further  enactedj  That  any  person  ag- 
w!^°*&?/^  grieved  at  any  order,  sentence,  decree,  or  denial  of  any  Judge 
Ju^i  of  Probate  in  any  county,  may  appeal  (t))  therefrom  to  the  said 

if  la*  ed       Supreme  CouTt  of  Probatc :  Provuied,  Such  appeal  be  claim- 
within  one       ed  within  one  month  (tr)  from  the  time  of  making  such  order, 
sentence,  decree  or  denial,  and  bond  be  given  and  filed  in 
(lb.  &  Ma«s.  the  Probate  office  by  the  appellant,  within  ten  days  after  such 

otat.  Mar.  12,  ,  *  *  ' 

1784,  §  4.]  appeal  shall  be  claimed  and  granted,  for  the  prosecution  there- 
of to  effect,  at  tlie  next  Supreme  Court  of  Probate,  and  for 
paying  all  intervening  costs  and  damages,  and  such  costs  as 

(v)  1.  On  an  appeal  from  a  decree  of  the  Judge  of  Probate  against  the  ap- 
plication of  one,  who  had  been  put  under  guardianship  as  non  compo9y  to 
have  the  letters  of  goardianship  revoked,  the  appellant  need  not  give  bonds 
to  prosecute  the  appeal.    McDonald  vs.  Morton  $r  a/«  1  Mom.  648. 

2.  Upon  an  appeal  from  a  decree  of  the  probate  coart  approving  a  will, 
the  will  is  to  be  proved  in  this  court  as  if  the  questkm  had  originated  here; 
and  the  appellee,  having  the  aflirnmtive,  is  to  open  and  close.  Budbmms- 
ter  4r  al.  vs.  Perry,  4  Mass.  593. 

(id)  a  calendar  month  is  meant.     .iJrert/  if  al.  vs.  Pixley,  exec,  4  Mass, 
460. 
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the  said  Supreme  Court  of  Probate  shall  tax  against  him.    Ch.  51. 
And  such  appeal  shall  be  taken  notice  of,  and  proceeded  up-     ^-^"^"^^ 
on  at  the  next  term  of  the  Supreme  Judicial  Court,  which  how  such  w>- 
shall  be  holden  next  after  the  expiration  of  thiny-four  days  p^Mcutod; 
after  such  appeal  ^hcdl  be  made,  within  and  fOr  the  county  JJj^  ^*  °^ 
where  such  order,  sentence,  decree  or  denial  was  made ;  and 
the  appellant  shall  file  the  reasons  of  appeal,  in  the  Probate 
Court  appealed  from,  within  ten  days  after  the  bond  is  given, 
and  shall  serve  the  adverse  party  or  parties  with  an  attested 
copy  of  such  reasons,  fourteen  days  at  least  befote  the  sit- 
ting(«)  of  the  said  Supreme  Court  of  Probate,  at  ^hich  the  trial 
is  to  be  had.     And  when  it  shall  appear  from  ihe  reasons  of 
appeal,  that  the  sanity  of  the  testator,  or  the  attestation'"'  of      [*223] 
the  witnesses  in  his  presence  (y),  as  the  law  directs,  is  the 
question  in  controversy,  on  any  will  or  codicil,'  the  said  Su- 
preme Court  of  Probate  may  for  the  determination  thereof, 
direct  a  real  or  a  feigned  issue  to  be  tried  before  a  Jury  in 
the  same  Court  at  the  expense  of  the  appellant,  in  case  the 
issue  be  found  against  him.     And  in  case  the  party  or  parties 
appealing  fail  in  the  prosecution  of  the  said  appeal  to  effect, 
then  the  adverse  party  or  any  person  interested  in  the  sen- 
tence or  decree  so  appealed  from,  shall  have  the  benefit  of 
the  same,  by  filing  a  complaint  before  the  Supreme  Court  of 
Probate  in  like  manner  as  is  provided  by  law  for  aflirming  the 
judgment  of  the  Circuit  Court  of  Common  Pleas,  in  the  Su- 
preme  Judicial  Court ;   and  the  Supreme  Court  of  Probate  ^^g^^.  cmcb^ 

may  assess  reasonable  costs  (z) ,  in  all  cases  that  may  be  brought  ****">  *^- 

'  ■■<^—— — — I  I       III        I         I)       II        II  11 

(x)  "Before  the  sitting,'*  means  before  the  first  day  of  the  term.    Anon^ 
ymous,  6  Afass,  197. 

(jf)  The  signing  of  the  testator,  as  well  as  that  of  the  witnesses,  is  incla« 
ded  in  the  issue  joined  in  snch  case.     Amory  vs.  FelloweSf  5  Mass*  219. 

(s)  1.  A  complaint  should  be  filed  in  order  to  sccare  costs  in  such  cases. 
How  vs.  Houf,  5  Mass,  375. 

2.  The  statute  gives  this  court  discretionary  power  as  to  costs,  in  these 
eases;  and  as  none  are  ever  allowed  before  Judges  of  Probate,  we  do  not 
generally  award  any,  unless  when  the  appeal  is  on  frivolous  pretences  or  for 
reajons  which  the  appellant  knew,  or  ought  to  h^ve  known^  to  be  unfounded. 
Ordinary  legal  costs  are  intended.     Osgood  vs.  Breed,  12  Meiss.  536. 

8.  Swan,  app.  vs.  Picquct,  4  Pick.  465. 


i 
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Ch.  51 .     before  them,  by  way  of  appeal,  from  the  respective  Judges 

*-*p^7^      of  Probate,  aiid  grant  execution  therefor  :    Provided  always^ 

voor  of  per-  that  any  perspn  beyond  sea,  or  out  of  the  United  States,  ^s\\o 

I^&c7m*^io  shall  have  noisufficient  attorney  within  the  State  at  tlie   lime 

prnrilegeofap-  ^j-  g^^j  order,  sentence,  decree   or  denial,  shall  liave  one 

month  after  his  or  her  return,  or  constitution  of  such  attorney 

to  claim  and  prosecute  an  appeal  as  aforesaid. 

Sect.  65.     Be  it  further  enacted^  That  whenever  any 
prani  app^  in  person  has  been,  or  shall  be  aggrieved  by  any  order,  sentence, 

rertain     cases  ^ 

on  petition,  af-  decree,  denial  or  decision  (a)  of  any  Judge  of  Probate  in  any 

peal  £  lost.      county,  and  such  person  by  accident,  mistake  or  otherwise 

shall  not  have  appealed  to  the   Supreme  Court  of  Probate 

[Mass.    Stat.  ,       ^       .  .  r  i  i  -jo  i- 

Feb.  ^,1818,  agreeably  to  the  provisions  of  law,  the  said  Supreme  Court 
of  Probate  upon  petition  to  them,  and  after  notice  to  the  per- 
son or  persons  interested  to  support  such  order,  sentence, 
decree,  denial  or  decision,  and  upon  its  appearing  that  the 
petitioner  has  not  lost  his  appeal  by  his  own  neglect,  and  tliat 
justice  requires  a  revision  of  such  order,  sentence,  decree, 
denial  or  decision,  may  grant  an  appeal  therefrom,  to  be  en- 
tered, heard  and  detennined  in  the  said  Supreme  Court  of 
Limiution  to  Probate  :    Provided  always^  That  such  petition  shall  be  pre- 
pciition.      ^^  ferrcd  within  one  year  next  after  such  order,  sentence,  de- 
cree, denial  or  decision  shall  liave  been  made  by  such  Judge 
of  Probate.    .. 
[»223]  Sect.  66^ .     Be  it  further  enactedy  That  whenever  there 

Proceeding*  gliall  be  an  appeal  from  any  order  or  decree  of  any  Judge 
to  be  staid  on  of  Probatc  of  any  county  to  the  Supreme  Court  of  Probate 
€d,  rcisons  of  as  aforcsaid,  and  the  appellant  shall  file  in  the  Probate  office, 
Cond1riicd"&c.  ^'s  rcasons  of  appeal,  and  give  bonds  (b)  to  prosecute  the 
[Mas3.  Stat,  samc  to  effect  according  to  law,  and  shall  give  notice  thereof 
^'sVindVeb!  ^°  ^'^^  adverse  party  ;  in  such  case,  all  further  proceedings, 
24, 1818,  §0.]  in  consequence  of  such  order,  sentence,  decree,  denial  or 

(a)  1.  Walker,  app.  vs.  Lyman,  6  Pick.  458. 
2.  Swan  app.  vs.  Picquet,  3  Pick.  443. 

(b)  On  an  appeal  from  a  decree  of  the  J»dgc  of  Probate  against  the  appli> 
cation  of  one  who  had  been  under  guardianship  as  non  compos,  to  have  the 
letters  of  guardianship  revoked,  the  appellant  need  not  give  bonds  to  prose- 
cute the  appeal.     McDonald  app.  v$.  Morton  4*  a/.  1  Man.  543. 
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decision,  shall  be  staid  until  a  final  determination  sliall  be  had    Ch.  51. 
thereon  in  the  said  Supreme  Court  of  Probate.  v.^-v-^-/ 

Sect.  67.     Be  it  furtlier  enacted^  That  anyf  person  ag-  [tSec  note  i, 
grieved  by  any  order,  sentence,  decree  or  denial  of  any  Judge  *°    ^' 
of  Probate,  upon  any  matter  touching  such  trust  as  aforesaid,  el,  relating  To 
may  appeal  therefrom,  as  in  any  other  case  of  an  order,  sen-  |™"*** 
tence,  decree  or  denial  of  a  Judge  of  Probate.     And  the  Feb.  24, 1818, 
Supreme  Court  of  Probate  and  the  Judges  of  Probate,  re-  p^^^  ^f  g„. 
spectively,  may  in  their  discretion  award  reasonable  costs  (c)  JJ[*^i^i*'^J^ 
to  either  or  both  parties,  in  all  those  cases  where  justice  shall  <:>«»• 
require  it,  and  shall  grant  execution  therefor. 

Sect.  68.     Be  it  further  enacted^  That  the  Judges  of  Judge  of  Pro- 
Probate  of  the  respective  counties  shall  have  the  same  au-  cenL^cxecu"- 
thority  which  the  Courts  of  Common  Law  have  upon  petition  {JJ^Ji^^J' 
to  empower  and  license  executors,  administrators  and  cuard-  g^M^diana  to 

*,       .  ^  °  sell  real  estate 

ians  of  mmors  or  others,  to  sell  (d)  the  real  estate  of  their  for  payment  of 

,  .  •      I       r        1  debts,  legaciei 

testators,  mtestates  and  wards,  respectively,  for  the  payment  and  charges: 

of  just  debts  and  legacies,  with  incidental  charges,  and  charg-  rn^,  ^  xo.] 

es  of  administration  ;  and  such  authority  to  sell  shall  extend 

as  well  to  any  real  estate  which  is  or  may  have  been  held  by 

such  testator  or  intestate  in  mortgage,  and  of  which  such 

executor  or  administrator  shall  have  recovered  seizin  and 

possession,  or  which  shall  have  been  set  off  on  execution  to 

such  executor  or  admininistrator  for  the  use  of  the  widow, 

heirs  or  devisees  of  such  testator  or  intestate,  as  to  the  other 

real  estate  of  such  testator  or  intestate  ;  first  giving  notice  (c)  g»v»"8  notice. 

(e)  8«e  ante,  note  s,  to  §  64,  of  this  chapter. 

(d)  1.  See  ante,  note  n,  t,  4,  p.  251  of  this  volame. 

2.  Ifeira  at  law,  creditors  and  others  interested  in  an  estate  sold  by  ex- 
ecutors &C.  under  a  license  from  court,  are  not  concladed  by  such  sale,  un- 
lets every  essential  requisite  and  direction  of  law  respecting  the  same  has 
been  faithfully  complied  with  ;  except  after  long  acquaintance.  But  stran- 
gers, having  no  privity  of  estate  or  interest  affected  by  such  sale,  cannot  ques- 
tion the  proceedings  of  an  executor,  &c.  otherwise  duly  authorized,  and 
whoso  deed,  made  or  recited  to  be  made,  upon  a  sale  pursuant  to  such  au- 
thority, is  produced.     JCnox  4r  al.  va,  Jenka,  1  Maaa,  488. 

(e)  And  bond  ;  ch.  470,  §  6,  vol.  8,  p.  815,  provides  for  it,  as  follows  : 

**  That  executors,  administrators  and  guardians  shall  in  all  cases  of  license 
obtained  to  sell  real  estate  prior  to  making  such  sale,  give  bond  with  snffi- 
eienC  aaretiea  to  the  Judge  of  Probate  for  the  County,  having  jurisdiction  of 
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Ch.  51.     to  all  persons  interested  as  by  law  required  in  case  of  peti- 
^^""^^"^^     tion  for  such  licenses  to  said  Courts  of  Common  Law  :  Pro- 
Appeal  allow-  videdj  That  an  appeal  shall  be  allowed  from  any  order,  sen- 
saieT&c.     ^^  tence,  decree,  denial  or  decision  of  any  Judge  of  Probate, 
respecting  any  petition  for  such  license  in  like  manner  as  in 
other  cases. 
[♦2241  Sect.  69*.     Beit  further  enacted  j  That  every  executor, 

Penona  liccns-  administrator,  guardian  or  other  person,  who  shall  have  or  ob- 
otate  in  such  tain  a  license  from  any  Court  according  to  law,  for  selling 
ram-to  make  ^^j  estate  of  any  person  deceased,  or  under  guardianship, 
lib  6 11 1       shall,  previous  to  fixing  upon  the  time  and  place  of  the  sale 
of  such  estate,  take  the  following  oath  (/)  or  affirmation  be- 
fore the  Judge  of  Probate,  or  before  some  Justice  of  the 
Peace ;  whose  certificate  tliereof  shall  be  returned  to  the 
Judge  of  Probate,  to  wit  : 

"  I  A.  B,  do  solemnly  swear,  (or  affirm  as  tbe  case  may  be)  that  in  dupoeing  of 

form   of  their  the  estate  lately  belonging  to  ,  now  deceased,  (or  under  guardianship  as  the 

case  may  be)  I  will  use  my  best  skill  and  judgment  in  fixing  on  tbe  time  and  place 


of  sale;  and  that  I  will  exert  my  utmost  endeavors  to  dispose  of  the  same  in  such 
manner  as  will  produce  tbe  greatest  advantage  to  all  persons  interested  therein ; 
and  that  without  any  sinister  views  whatever." 

.     ,        Sect.  70.     Be  it  further  enacted.   That  all  suits  brought 

Suits  on  bonds  .  ^  ^ 

to  Judge  of  in  the  name  of  any  Judge  of  Probate  upon  a  probate  bond  (g) 

the  settlement  of  sach  estate,  that  they  will  observe  all  tbe  proTiiioiis  of  law 
for  the  sole  of  real  estate  by  execntors,  administrators  and  guardians,  and  that 
the  proceeds  of  the  sale  shall  be  tnily  applied  and  accoonted  for  according  to 
law." 

(/)  Parker  vs.  Nichols,  7  Pick.  HI. 

(g)  1.  If  in  an  action  on  a  probate  bond,  the  writ,  beeidefl  the  ninal  indorso- 
mcnt  of  the  attorney  *8  name,  be  also  indorsed  with  the  name  of  the  person 
who  is  entitled  in  any  capacity  to  receive  the  money  sued  Cor,  it  ia  suffi- 
cient, though  the  party  have  only  an  equitable  interest  in  the  sobject  of  the 
suit,     rotter,  Jiulge,  vs.  Mayo  fy  ah.  2  Glf,  289. 

2.  In  such  action,  it  is  sufficient  if  the  writ  be  indorsed  with  the  names 
of  the  persons  for  whose  benefit  it  is  brought,  witliout  mentioning  the  charac- 
ters in  which  they  claim.     Potter ,  Judge^  vs.  Titcomb,  7  Gr{/*.  302. 
This  point  ruled  otherwise  in  Paddleford  vs.  Hall  4r  ah  2  Mass.  149. 

8.  An  action  in  the  name  of  a  Judge  of  Probate  on  an  administration  bond 
cannot  be  referred.  Thomas  vs.  Leach  fy  al.  2  Mass.  152  ;  Paifu  vs. 
Ball  if  al.  3  Mass.  236. 

4.  No  action  can  be  sustained  upon  an  administration  bond,  (except  by  a 
creditor  having  his  debt  ascertained  by  a  jadgment  or  decree  of  distribntion. 
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of  any  kind  shall  be  originally  commenced  in  the  Supreme  (h)     Ch.  51. 
Judicial  Court  held  witliin  or  for  the  county  in  which  the    ^  ^-^"v-^y 
said  Judge  of  Probate  shall  belong.     And  the  writ  in  addition  brought.* 
to  the  usual  endorsement  of  the  name  of  the  plaintiff  or  his  ^„ 

^  [Masf.    Stat. 

attorney,  shall  also  have  the  name  of  the  person  or  persons,  Feb.  is,  1787, 
for  whose  particular  use  and  benefit  the  suit  is  brought  writ- 
ten thereon  (t) . 

Sect.  71.  Beit  further  enacted^  That  when  any  suit  inraitfonsoch 
shall  be  brought  on  a  probate  bond,  and  the  principal  named  ^C^'paUswit 
in  the  bond  is  livine  and  resident  within  this  State,  and  shall  °^  State  and 

°         ^  ^  '  not  served  with 

not  be  named  in  the  writ,  or  if  named,  shall  not  be  attached  the  process, 
or  summoned  to  answer  thereunto,  it  shall  and  may  be  law-  continue  the 
ful  for  the  Court,  at  the  request  of  the  surety  or  sureties  that  *™  '     * 
may  be  attached  or   summoned  thereby,  to   continue   the  [Man.  Sut. 
same  cause  to  the  next  term,  or  to  some  distant  day  in  the  §  2.]    '       ' 
same  term,  if,  upon  a  consideration  of  the  circumstances  at- 
tending the  suit,  they  shall  determine  such  continuance  reas- 
onable or  expedient ;  to  the  end  such  surety  or  sureties  may 
purchase  out  a  writ  in  such  form  as  the  same  Court  shall  di- 

or  an  heir  having  the  qiutntum  belonging  to  him  ascertamcd)  without  an  as- 
aignment  or  licenae  by  the  Jodge  of  Probate.  Bobbins,  Judge,  va.  Hay- 
ward,  16  Mass,  624;  see  below,  note  t. 

5.  If  the  action  cannot  be  snatained  for  the  individual  benefit  of  the  credi- 
tor instituting  it,  jadgment  cannot  be  rendered  in  fuvor  of  the  Judge  of  Pro- 
bate in  his  own  right  for  the  benefit  of  all  parties  interested  in  the  estate. 
Paine,  Judge,  vs.  Stone  fy  ah  10  Pick.  76. 

(A)  White,  Judge,  vs.  Qnarles,  14  Mass.  461. 

(i)  1.  It  is  further  provided  by  ch.  470,  §  1,  vol.  3,  p.  312,  as  follows  : 

"  That  any  person  or  persons  interested  in  a  probate  bond,  or  in  a  judg- 
ment that  may  have  been  rendered  on  snch  bond,  shall  have  a  right  to  insti- 
tute  a  suit  thereon  without  applying  to  the  Judge  of  Probate,  to  whom  given 
or  in  favor  of  whom  rendered,  or  his  successor.  And  instead  of  endorsing 
on  the  writ  for  whose  benefit  the  suit  is  brought,  as  is  now  provided,  he  or 
they  instituting  such  suit,  shall  allege  in  the  writ,  his  or  their  own  name,  place 
of  abode  and  addition,  and  that  the  same  is  sued  out  by  him  or  them  in  the 

naoie  of ,  Judge  of  Probate  for  the  County  of .     And  in  case 

such  suit  it  not  sustained,  the  Court,  before  whom  the  same  is  penduig,  shall 
render  judgment  and  issue  execution  for  costs  against  such  person  or  persons 
•o  ioptituting  snch  suit ;  but  no  judgment  shall  be  rendered  against  the  Judge 
of  Probate,  whose  name  is  made  use  of  in  the  writ.  And  where  the  name, 
place  of  abode  and  addition  of  the  plaintiff  in  interest,  is  not  set  forth  in  the 
writ  as  aforesaid,  the  same  shall  abate.*' 

2.  Paine,  Judge,  vs.  GiU  &  al.  2  Mass.  136. 
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Ch.  51. 


[•225] 


Jiulgment  how 
lo  be  rendered. 


Preliminary 
proceeding^ 
when  suit  is  to 
be  instituted  on 
Probate  bond 
for  benefit  of 
creditor; 

[Mass.   Stat. 
Feb.  15, 1787, 
§2.] 

— ^when    for 
creditor   a- 
gainist  insol- 
vent estate ; 


— when  for 
heir  for  his 
distributive 
share. 


rect,  for  attaching  the  property,  securing  the  person  or  sum- 
moning the  principal  to  come  in  and  become  a  party  to  the 
suit^  ;  and  in  case  the  principal  (after  being  attached  or  sum- 
moned upon  such  process  fourteen  days  or  more,  prior  to 
the  time  of  his  being  directed  to  appear  and  answer)  shall 
not  appear  and  answer,  the  Court  are  hereby  authorized  and 
empowered  to  render  judgment  against  him  in  the  same  way 
and  manner  they  might  have  done,  had  such  principal  been 
duly  named  and  legally  summoned  by  the  original  writ  which 
commenced  the  suit,  and  he  had  neglected  to  appear,  or  ap- 
pearing had  neglected  to  make  ahswer  thereto. 

Sect.  72.  Be  it  further  enacted^  That  when  the  suit  is 
instituted  at  the  desire  of  a  creditor  of  the  deceased,  such 
creditor  must  first  (j)  have  his  debt  or  damages  ascertained 
by  judgment  of  Court,  and  likewise  make  it  appear  that  a  de- 
mand has  been  made  of  the  administrator  therefor  ;  and  that 
the  administrator  has  refused  or  neglected  to  satisfy  the  same  ; 
or  to  show  goods  or  estate  of  the  deceased  for  that  purpose. 
When  the  estate  is  insolvent,  the  creditor  must  produce  a 
copy  of  the  order  of  distribution  of  the  estate  of  the  deceased 
among  tlie  creditors,  particularly  specifying  each  creditor's 
claim,  and  the  dividends  they  are  severally  entitled  unto  ;  and 
that  a  demand  has  been  made  of  the  administrator  for  his  par- 
ticular dividend,  or  the  copy  of  a  judgment  recovered  against 
the  executor  or  administrator  pursuant  to  the  provision  con- 
tained in  the  twenty-eighth  section  of  this  act.  When  an 
heir  has  the  suit  brought  for  his  part  of  the  personal  estate, 
he  must  exhibit  a  copy  of  the  decree  of  the  Probate  Court, 
ascertaining  its  quantum  ;  and  that  he  has  made  a  demand 
thereof  upon  the  administrator.  And  when  the  administrator 
shall  refuse  or  neglect  (k)  to  account  upon  oath  for  such  prop- 

( j)  See  ante,  note  g,  4,  to  §  70,  of  this  chapter.   Dawes ,  Judge y  vs.  Head 
Sr  al.  8  Pick,  128. 

{k)  1.  No  administrator  is  to  be  considered  as  refniing  or  neglecting  to  ac- 
count under  oath,  for  such  properly  of  the  intestate  as  ho  has  recaired,  with- 
in the  meaning  of  the  statute  of  Feb.  15,  1787,  until  he  has  been  cited  by 
the  Probate  Court  for  that  purpose,  kelson,  Judge,  vs.  Jaques  ^  al,  1 
Olf,  139. 

2.  A  citation  from  the  Judge  of  Probate  requiring  bin  te  render  his  ac- 
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crty  of  die  intestate  as  he  has  received,  after  he  has  been  ci-  Ch.  61. 

ted  by  the  Judge  of  Probate  for  that  purpose,  execution  shall  v^^v-^' 

be  awarded  against  him  for  the  full  value  of  the  personal  prop-  to  be  awarded 

erty  of  the  deceased  that  has  come  to  his  hands,  without  any  i^^^  reflii^ 

discount,  abatement  or  allowance  for  charges  and  expenses  j-"? ^^^""f 

of  administration  or  debts  paid.     And  in  cases  where  any  ad-  »nte«tate. 

ministrators  shall  have  received  the  personal  property  of  an  J[^rdcd  when 

intestate,  and  shall  not  have  exhibited  upon  oath  a  particular  SfTrec^S^ 

inventory  thereof,  execution  shall  be  awarded  against  him  for  property  not 

•'  '  ....  inventoried. 

such  a  part  of  the  penalty  of  his  administration  bond,  as  the  [Man.  Stat. 

Dec   IS  ISltf 

Supreme  Court  of  Probate  shall*,  on  full  consideration  of  all  §  2.] 
the  circumstances  of  the  case,  judge  reasonable  ;  to  be  dis- 

'   "      '^  —recovery 

tributed  among  the  parties  interested,  agreeably  to  the  direc-  '^^^J  *?.**  ^^'^ 

lions  of  law.     The  like  judgment  and  proceedings  (so  far  as  judgment  and 

ihey  can  with  propriety  take  place)  are  to  be  had  upon  bonds  ^"TboncP  in 

of  executors  (/),  guardians  and  others,  given  to  the  Judges  other  cawf. 
of  Probate  Courts  in  their  said  capacity. 

Sect.  73.     Be  it  further  entictedy   That  when  it  shall  Manner  and 

appear  upon  a  hearing  in  chancery  on  an  administration  bond,  ^ts^on  a5- 

for  whose'  particular  use  and  benefit  the  money  for  wliich  ex-  J^^jf™**^ 
ecution  issues  is  to  enure,  the  judgment  shall  be  rendered, 

that  the^plaintiff  in  his  said  capacity  (naming  him)  now  have  ^^^^^  1737, 

execution  for being  part  of  the  penalty  forfeited  and  costs  *  ^^ 

count,  is  a  neee«ary  preliminary  in  order  to  charge  the  guardian  on  hia  bond. 
Bailey  Vi.  Rogers  if  al.  1  Glf.  195. 

3.  The  principle  is  the  same,  in  relation  to  administrators.  Potter, 
Judge,  v$.  Titevmb,  7  Glf.  303. 

4.  Higbee  81  al.  vs.  Bacon,  adm.  8  Pick.  484. 

5.  See  ante,  note  t,  to  §  49,  p.  249,  of  this  volame;  also,  noiep,  to  § 

15,  p.  226,  of  this  voloine.  ^ 

(/)  1.  Although  a  legatee  may  sue  for  his  legacy  at  common  law,  [see  ante, 
§  48,  p.  246,  of  this  volame]  yet  this  mast  be  after  it  is  made  to  appear  by 
a  settlement  hi  the  probate  odice,  that  there  are  assets  for  the  purpose. 
Richardi  adm,  vs.  Dutch  4^  al.  8  Mass.  612;  Andrews,  ex.  vs.  Huhsw 
man  ^  al.  6  Pick.  129. 

2.  No  action  lies  on  a  bond,  given  by  an  executor  for  the  faithfal  eiecn- 
tion  of  his  trust,  for  the  benefit  of  a  legatee  to  whom  a  personal  legacy  is 
beqaeathed  and  payable  at  a  certain  day,  until  after  a  demand  of  the  legacy, 
by  the  legatee  upon  the  executor.  Prescott,  Judge,  vs.  Parker  $r  «'«•  1* 
JUass.  429. 

Vol.  I.  34 
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Ch.  61 .    taxed  at for  the  use  of  A.  B.  of  C.  in  the  county  of  S. 

"•^""'"^^      (addition)  a  creditor  or  heir  of  E.  F.  deceased  (as  the  case 
may  he.)     And  the  person  to  whose  use  judgment  shall  be 
rendered  in  the  name  of  the  Judge  of  Probate  as  aforesud, 
may  sue  out  execution  thereon,  and  have  the  same  levied  on 
personal  or  real  estate,  as  he  may  find  it  necessary,  and  shall 
be  deemed  and  taken  to  be  tlie  creditor,  to  every  intent  and 
purpose  whatever.     And  when  there  are  several  persons  to 
whose  use  the  monies  recovered  on  an  administration  bond 
are  to  enure,  there  shall  be  as  many  separate  and  distinct 
judgments,  in  form  aforesaid  (in). 
Proceedings  in       Sect.  74.     Beit  further  enactedy  That  any  bonds  given 
"f*JJii2SJ^**'^  pursuant  to  this  act,  by  any  trustee,  or  trustees,  may  be  put 
in  suit  by  order  of  the  Judge  of  Probate  to  whom  the  same 
t^S*24^8i8   ^^^^  ^^^^^  been  given,  for  the  benefit  either  of  all  or  any  of 
§  48.]  the  minors  or  other  persons  interested  in  the  estate  given  in 

trust  as  aforesaid  ;  and  the  proceedings  in  such  case  shall 
be  the  same  as  in  the  cases  of  suits  on  other  Probate  bonds. 
Penalty  for  re-  Sect.  75.  Be  it  further  enactedj  That  when  any  per- 
p«!?*^at***Pro-  ^^^  ^'^^^  ^®  ^^^®^  ^°  appear  as  a  witness  before  the  Judge  of 
^^^n"*^!^  Probate  in  any  cause  or  hearing,  and  such  person  shall  re- 
fuse to  appear  or  give  evidence,  he  or  she  shall  be  liable  to 
!iil^%,^784  *^®  '^^®  penalty  or  damage  as  such  person  would  be  liable 
§  13.]  unto  for  refusing  to  appear  or  give  evidence  in  any  Circuit 

Court  of  Common  Pleas.      [Approved  March  20,  1821.] 
Additional  Act,  ch.  198,  Vol.  3,  p.  21. 

(m)  1.  This  section  relates  undoubtedly  to  bonds  given  by  execators,  no 
less  than  to  those  of  administrutors.  And  after  the  judge  of  probate  has  ob- 
tained judgment  for  a  broach  of  the  condition,  the  court  may  award  exeeotion 
to  any  one  who  shall  satisfactorily  prove  that  he  wai  entitled  to  an  iademnhy 
out  of  the  penalty  of  the  bond.  Paine,  Judge,  m.  OUl  ^  al  18  Mas$. 
869. 

2.  For  form  of  judgment  in  such  case,  see  Pai9ie  es.  Mclntire,  1  Jtfdst. 
69. 

8.  Judgment  in  a  suit  on  an  administration  bond  is  rendered  for  interest 
from  the  time  the  Judge  of  Probate  passed  his  decree.  /&.;  seo  Saxton  vs. 
Chamberlain,  C  Pick.  422. 
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Chapter  ff3.«  Ch.  52. 

AN  ACT  refpecting  Executors,  Administrators,  and  Guardians,  and  the  couTey-        [*237] 

ance  of  Rea]  Estate  in  certain  cases. 

Sect.  1.  O^  it  enacted  by  the  Senate  and  House  0/ what  real  es- 
jRepresentativeSy  in  Legislature  assembled^  That  all  the  lands,  S^^JjS^Sl 
tenements  and  hereditaments  (a)  of  which  any  person  may  die  ^  ^**^*®  Z®*^ 

^    '    ^  •'   *       ^  •'  payment  of 

seized,  in  fee  simple,  or  in  fee  tail  general  or  special,  and  also  their  debts, 
all  such  estate  which  he  had  fraudulently  conveyed,  or  of  r^^^^  g^j^^ 
which  he  had  been  colourably  or  fraudulently  disseized  with  Mar.i2,i806.i 
intent  to  defraud  his  creditors,  shall  be  liable  for  the  payment 
of  his  debts,  and  may  be  recovered  (6)  and  applied  thereto  in 
the  manner  by  law  directed. 

Sect.  2.  Be  it  further  enacted^  That  when  the  goods  ^hen  person- 
and  chattels  belonging  to  the  estate  of  any  person  deceased,  *^^^^t**to"" 
shall  not  be  sufficient  to  answer  his  just  debts  and  legacies  fc),  pay  debts,  kc. 
upon  representation  thereof,  and  the  same  bemg  made  to  ap-  real  estate  may 

(a)  Hereditaments  inclade  whatever  may  be  inherited,  be  it  corporeal  or 
incorporeal,  real,  personal  or  mixed  property.  JVhitney  v$,  TVhitnei/i  14 
Mai8.  92. 

(b)  1.  An  administrator  as  sncb,  cannot  maintain  a  real  action  to  recover  pos- 
•eesion  of  the  real  estate  of  his  intestate,  except  such  as  was  mortgaged  to 
the  intestate.  Drinkwater  vs.  Drinkwater  Adm.  4  Mass.  354  ;  Willard 
««.  ^<uon,  5  Maaa.  241. 

2.  Nor  can  an  administrator  defend  in  a  real  action  brought  against  him 
as  snch,  by  one  claiming  as  a  purchaser  from  the  intestate,  whether  the  pur- 
chase was  bona  fide  or  fraudulent  as  to  creditors.     lb. 

3.  Heirs  may  enter  immediately  into  the  possession  of  the  lands  of  the 
deceased,  subject  to  the  right  of  his  creditors  upon  such  lands  ;  and  are  enti- 
tled to  the  rents  and  profits,  until  a  sale  by  the  executor  or  administrator  un- 
der license.     (Hbaon  4*  al.  vs.  Farley  fy  al.  16  Mass.  286. 

4.  It  is  the  same  if  the  lands  be  mortgaged,  until  the  entry  of  the  mort- 
gagee,    lb. 

6.  The  lands  of  an  intestate  are  not  assets  to  be  administered  upon,  ex- 
cept when  there  is  a  deficiency  of  personal  estate  to  pay  the  debts  uf  the  in- 
testate, awed  at  the  time  of  his  decease.     Dean  v».  Deatit  8  Mass.  261 . 

6.  The  administrator  in  snch  case  cannot  administer  on  the  lands  but  by 
•elUng  them  under  a  licenso  therefor,  and  by  appropriating  the  proceeds  to 
tbe  diecbarge  of  the  intestate's  debts.      lb. 

(e)  The  lands  of  deceased  testators  are  not  chargeable  with  legacies  be- 
queathed in  any  last  will,  unless  such  will  be  executed  in  the  manner  pre- 
scribed for  deviling  real  estate.     Wtntilow  Sf  al.  Exs.  Apps.  14  Mass.  422. 
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Ch.  52.  pear  to  the  Supreme  Judicial  Court  in  any  county  in  this 
^^^'^^^^  State,  or  to  the  Circuit  Court  of  Common  Pleas,  in  the  coim- 
Sup.  J.  Court,  ty  where  the  deceased  person  last  dwelt,  or  in  the  county  in 
Pleas.  '  ^^^^  which  tlie  said  real  estate  lies,  the  said  Courts  are  severally 
and  respectively  authorized  to  empower  and  license  (d)  the 
Mar.  4, 1784,  exccutor,  or  administrator  of  such  estate,  to  sell  (e)  all  or 
^  ^'^  such  part  of  the  houses,  lands  or  tenements  of  the  deceased, 

(d)  1.  This  Court  has  a  diacrotionarjr  power,  to  grant  or  refuse  a  license  to 
executors  and  administrators,  to  sell  the  real  estates  of  their  testators  or  in- 
testates, notwithstanding  the  certificate  of  the  Judge  of  Probate  [see  above  §  4] 
of  the  deficiency  of  personal  estate.  Pet.  of  Jat,  AUerit  15  Ma$8»  58  ;  See 
Scott  Petr.  vs.  Hancock  8f  als.  13  Mass.  162. 

2.  Fay  vs.  Valentine  &  al.  8  Pick.  526.     But  see  note  «  to  §  68,  of  lost 
chapter,  p.  261. 

(e)  1.  It  is  provided  further  by  ch.  342,  vol.  8,  p.  187,  as  follows  : — 

"That  in  all  cases  where  the  Supreme  Judicial  Court  is  now  authorized 
to  license  and  empower  Executors,  Administrators,  Guardians  or  other  per- 
sons, to  make  sale  of  Real  Estate  at  public  auction,  they  may  hereafter  au- 
thorize and  empower  them  to  make  sales,  from  time  to  time,  at  private  sale, 
if  it  shall  satisfactorily  appear  to  said  Court,  that  the  mterest  of  all  coneem- 
ed  requires  a  private  sale.  And  where  said  lands  are  situated  in  different 
Counties,  said  Court  sitting  ia  either  of  said  Counties,  may  authorize  the  sale 
of  the  whole,  or  any  part  of  said  land,  situated  in  any  other  County  or  Coun- 
ties, either  at  public  or  private  sale,  as  they  may  think  proper. 

See  also  §  4  ofch.  470,  copied  in  noten,  3,  on  p.  251  of  this  volume. 

2.  The  right  of  an  administrator  to  sell  is  a  naked  power,  which  cannot 
be  defeated  by  alienation  or  disseizin.      Willard  vs.  JVoion,  5  Mass.  242. 

3.  Land  in  the  possession  of  a  fraudulent  purchaser,  may  be  sold  by  tbo 
administrator,  and  the  purchaser  at  such  sale  may  enter,  and  maintain  a  real 
action  on  his  own  seizin.     lb. 

4.  But  lands  of  a  deceased  person  are  not  liable  for  the  payment  of  his 
debts,  unless  he  died  seized  of  them,  or  had  fraudulently  conveyed  them,  or 
was  colorably  and  fraudulently  disseized  of  them,  with  intent  to  defraud  cred- 
itors,    lb.  244. 

6.  The  Court  may  direct  the  sale  of  any  specific  part  of  the  estate.  Hays 
if  al.  rs.  JadcBon  fy  ah.  6  Mass.  149. 

6.  A  title  under  a  sale  by  administrators,  by  virtue  of  a  license  from  tbo 
Court  of  Common  Pleas,  was  holdcn  good  against  the  heirs  of  the  intestate, 
although  the  license  was  improvidently  granted.  Perkins  vs.  Fairfield^  11 
JIfass.  227;  See  Thompson  vs.  Brown  fy  al.  16  Mass.  172,  4^  Thompson 
vs.  Emerson^  ib.  429;  also,  ante  note  rf,  2,  p.  261. 

7.  The  statute  of  Mar.  4,  1784,  §  1,  gives  no  authority  to  appoint  a  stran- 
ger to  execute  that  duty  ;  and  a  sale  by  a  stranger  so  licensed  conveys  no 
title  to  the  purchaser.     Crouch  if  ux.  vs.  Eveleth,  12  Mass.  603. 
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as  may  be  necessary  to  satisfy  his  just  debts  and  legacies,     Ch.  52. 
with  incidental  charges  and  charges  of  administration.     And     "^■^^v'-w/ 

...  ,     .  ,.  J        J         1  Executor  or 

every  executor  or  administrator  being  so  hcensed  and  author-  admioistrator 
ized  as  aforesaid  may  make  and  execute  m  due  form  of  law,  may  execute 
deeds  (/)  and  conveyances  of  such  houses,  lands  and  tene-  *^®®^J 
ments,  as  they  shall  so  sell,  and  such  deeds  and  conveyances 
shall  make  as  good  a  title  to  the  purchaser,  bis  heirs  and  as- 
signs forever,  as  tlie  testator  or  intestate  had  therein.     And 
the  executor  or  administrator  previous  to  such  sale,  shall  give  "aya  notS* 
thirty  days'  notice  thereof  by  posting  notifications  in  some  JJje/**""  ^ 
public  place  in  the  town  or  plantation  where  the  real  estate 
lies,  in  two  adjoining  towns,  and  in  the  town  where  the  tes- 
tator or  intestate  last  dwelt ;   or  by  causing  an  advertise- 
ment (g)  thereof  to  be  published  three  weeks  (h)  successive- 
ly, in  such  newspaper  as  the  Court,  who  may  authorize  the 
sale,  shall  order*  and  direct :  Provided  always^  That  no  such      [♦228] 
license  shall  be  eranted  by  either  of  the  Courts  aforesaid,  un-  Ck""^.'*^  **'"' 

....  .  "*''  notice  pre- 

lil  after  personal  notice  or  noticef  given  by  an  advertisement  yiou»  to  grant- 
for  three  weeks  successively,  in  such  newspaper  as  the  Court  [f RuiiuffV 
shall  order,  to  all  persons,  interested  therein,  of  the  time  and  2^j       **' 
place,  at  which  they  may  be  heard  concerning  the  same  : 
and  if  the  said  persons  interested,  or  any  of  them  shall  give  Feb.  24,1818, 
bond  with  sufficient  sureties  to  pay  such  debts  and  legacies,  ^    '^ 
with  incidental  charges,  tlien  such  license  shall  not  be  granted. 


if)  1.  Somner,  adm.  vs.  Williams  &  al.  8  Mass.  162;  Pond  vs.  Wether- 
bee,  4  Pick.  312. 

2.  It  is  tbo  daty  of  the  seller  in  such  case  to  make  and  tender  a  deed 
withiD  a  reasonable  time.  And  the  purchaser  is  justified  in  delaying  to  com- 
plete the  contract  till  he  has  had  a  reasonable  time  to  take  legal  advice  re- 
specting the  formality  and  validity  of  the  deed  tendered.  Cleant9  vs.  JPVss, 
4  GIf,  1. 

(g)  An  admioistrator  is  not  bound  to  state  the  conditions  of  sale,  in  bis 
advertisement    Pame^  Judge,  vs.  Fox,  16  Mass.  129. 

(h)  1.  The  notice  will  be  good,  though  neither  of  the  advertisements  was 
published  thirty  days  previous  to  the  sale.  Frothingham  vs.  March,  I 
Mass.  247. 

2.  Bat  when  the  sale  was  advertised  to  be  on  Friday  the  17th,  whereas 
Friday  was  the  16th,  the  sale  was  void  for  that  cause.  IVcliman  vs. 
Lawrence,  15  ^oss.  326. 


i 
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Ch.  62.  Sect.  3.  Be  it  further  enacted^  That  wbenever  it  shall 
^^"^f^^  be  necessary  thai  executors  or  adminiBtrators,  shall  be  cm- 
of  wutc,  "for  powered  to  sell  some  part  of  the  real  estate  of  testators  or  m- 
S^bSr&c!^  testates,  or  for  guardians  to  sell  some  part  of  the  real  estate 
Vu***ti^rai^  of  minors  or  persons  non  compos  mentis  (t),  for  the  payment 
Courtumayau-  of  lust  dcbts,  lecacies  or  taxes,  or  for  the  support  or  lesi'al 

tborize  a  sale  ''  -        .  .  *  , 

of  the  whole  expcnscs  of  mmors  or  persons  nan  compos  mentis^  and  by 
aciinini:»tratora  such  partial  sale,  the  residue  of  such  real  estate  would  be 
guardians,  kc,  g^ggtly  injured  and  the  same  shall  be  represented  and  made 
[MaM.  Stat,  to  appear  to  the  Justices  of  either  of  the  aforesaid  Courts  on 
$  2.]  '  petition,  and  declaration  filed,  and  duly  proved  therein,  by 

the  said  executors,  administrators  or  guardians,  the  Justices 
of  the  aforesmd  Courts  respectively,  may  authorize  and  em- 
power such  executors,  administrators  or  guardians,  to  sell 
and  convey  the  whole,  or  so  much  of  such  real  estate,  as  shall 
be  most  for  the  interest  and  benefit  of  the  parties  concerned 
therein,  at  public  auction,  and  good  and  sufiicient  deed  or 
deeds  of  conveyance  thereof  to  make  and  execute ;  which 
deed  or  deeds,  when  duly  acknowledged  and  recorded  in 
the  Registry  of  Deeds  for  the  county  where  the  said  real  es- 
tate lies,  shall  make  a  complete  and  legal  title  in  fee  to  the 
Notice  to  be  purchaser  or  purchasers  thereof :  Provided^  The  said  exec- 
utors, administrators  or  guardians  give  public  notice  of  such 
intended  sale  in  manner  and  form  herein  before  prescribed  : 
Bond  to   the  •^nd  provided  also^  They  first  give  bonds  (J),  with  sufficient 
bate^^to  a/-^   surctics,  to  the  Judge  of  Probate  for  the  county  where  the 
cuunt,  &c.       testator  or  intestate  last  dwelt,  and  his  estate  was  inventoried, 
that  he  or  she  will  observe  the  rules  and  directions  of  law 
for  the  sale  of  real  estate  by  executors  or  administrators,  and 
that  the  proceeds  of  the  said  sale,  after  the  payment  of  just 
debts,  legacies,  taxes,  and  just  debts  for  die  support  of  minors, 
1*229]       and  other*  legal  expenses  and  incidental  charges,  shall  be  put 
on  interest  {k)  on  good  security,  and  that  the  same  shall  be 
disposed  of  agreeable  to  the  rules  of  law. 

(»)  See  note  n,  3  and  4,  on  p.  251,  and  h,  2,  p.  143,  of  this  yolame. 

a  )  Fay  vs.  Valentine  &  a1.  8  Pick.  626  ;  alto  note  r,  to  §  68»  p.  261 ,  of 
thii  volome. 

(4)  Baylios,  Jadge,  ve.  Chace  &  al.  1  Pick.  230. 
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Sbct.  4.     Be  it  Jurther  enacted^  That  the  said  Justices,    Ch.  62. 
where  they  may  think  it  expedient,  may  examine  the  said     ^-^^^^^ 
petitioner  or  petitioners  on  oath,  touching  the  truth  of  facts  examine  petU 
set  forth  in  the   said  petition.     And  every  representation  saier'&c!'  oo 
made  as  aforesaid  shall  be  accompanied  with  a  certificate  ^^^^' 

Certificate  re- 

from  the  Judge  of  Probate  of  the  county  where  the  deceased  mured  from 

person's  estate  was  inventoried,  certifying  the  value  of  tlie 

real  estate,  and  the  value  of  the  personal  estate  of  such  de-  ^^^'  ^  ^'^ 

ceased  person,  and  the  amount  of  his  or  her  just  debts ;  and 

also  his  opinion,  whether  it  be  necessary  that  the  whole  or 

a  part  of  the  estate  should  be  sold,  and  if  part  only,  what 

part  (/>. 

Sect.  5.     Be  it  further  enacted^  That  the  guardian  or  Guardiant  of 
guardians  of  any  person  or  persons  who  shall  spend  or  waste  &c.  may  be  H- 
their  estates  by  excessive  drinking,  gaming,  idleness  or  de-  ^^i  estate  for 
bauchery,  are  hereby  authorized  and  enjoined  to  pay  the  ^u^"^*3cbSf 
debts  of  such  person  or  persons,  and  to  provide  for  their  »nd  support, 
maintenance  and  the  support  of  their  families  out  of  their  real 
estate,  when  their  personal  estate  shall  be  insufficient,  and  L^^?**;,  ®JJJ* 
for  these  purposes  may  sell  so  much  of  the  real  estate  of  their 
wards,  as  shall  be  necessary  therefor,  in  the  way  and  manner, 
and  under  the  conditions,  restrictions  and  hmitations,  under 
which  executors  and  administrators  are  empowered  to  sell 
the  estate  of  deceased  persons  ;  such  guardians  first  obtain- 
ing a  license  therefor  (m)  from  the  Supreme  Judicial  Court, 
or  from  the  Circuit  Court  of  Common  Pleas  of  the  county 
where  the  real  estate  shall  be,  who  are  hereby  respectively 
empowered  to  grant  the  same  :    Provided  however^  That  no 
such  license  be  granted,  unless  the  person  applying  for  the  certificate  of 
name  shall  produce  to  the  Court  a  certificate,  under  the  hafids  oversecrt  to 

^  ...  accompany  pe- 

of  the  overseers  of  the  poor  of  the  town,  in  which  said  idle,  tition  for  sale, 
gaming  person  has  gained  a  legal  settlement,  giving  their  con- 
sent and  approbation  of  the  sale  of  such  a  proportion  of  the 
real  estate  of  such  person  as  such  overseers  shall  be  satisfied 
is  necessary  to  discharge  the  bona  fide  debts  of  such  idle 
person,  excluding  all  debts  contracted  by  gaming. 

(/)  See  ante  note  </,  1,  to  §  2,  of  this  chapter. 

(m)  And  give  bond;  see  ante  note  n»  4,  to  §  51,  p.  251;  uid  nota  e.  to 
§  68,  p.  261,  of  this  volome. 
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Ch.  52.         Sect.  3.     Be  it  further  em-      ^^^  ThatlliB  Justices  o^ 

^^^-^     be  necessary  that  executors  -'"^^  ^^^^Y  «**e  l^^reby  author— 

if  ^c'ta^e.  'for  powcred  to  sell  some  parr        .  //cense  to,  and  authorize  guar- 
dluTir!     testates,  or  for  guardia.  cvressive  drinkbg,  idleness,  ga- 

\mM  crratiy  of  niinors  or  person'^         ^.^^ and  convey  the  whole  or  so  much 

iiiiuro  the  rcvt,  "  i.   ii    i  .  r         i     • 

Courts iiKUrtu-  of  just  debts,  lee:  ^A persons,  as  shall  be  most  for  their 

M-'X  limic  expenses  of  m-  .  r^-^en  by  a  partial  sale  thereof,  the  re- 

ISrni 'Sn»  such  partial  .s^^^Y  i^iUTed,  in  the  same  way  and  man- 

guardians,  &c.  g,.gaj|y  injj,  .4(1  same  restrictions,  as  they  are  authorized 

[Mara.  Stat,    to  appear         .t<  to  administrators,  executors  and  guardians  of 
Mar.  4.  17S4,  pg^^jQ,  .^rsoTis  tion  compos  mentUj  to  sell  real  estate  in 

the  F  ^:  Provided  however.  That  no  such  license  shall 

J" 

of  W  unless  the  certificate  of  overseers  of  the  poor  rc- 

1  J  to  be  produced,  shall  also  contain  their  consent  and 

^baiion  of  such  sale,  and  their  opinion  that  by  a  partial 
.,-i  of  the  real  estate,  the  remainder  thereof  would  be  greatly 
^yurcd. 
Sect.  7.     Be  it  farther  enacted,  That  when  it  shall  fully 
jit  appear  to  the  Justices  of  the  Supreme  Judicial  Court,  afore- 
^Srt^  said,  by  the  petition  and  representation  of  the  friends  or  guar- 
.^jff^'-  dians  of  minors  interested  in  the  real  estate  of  any  testator  or 
ij^J^^  intestate,  that  it  would  be  for  the  benefit  of  such  niinors,  or 
/'''^         persons  non  compos  mentis,  that  their  interest  therein  should 
aJ5^  iTM,  be  disposed  of,  and  the  proceeds  thereof  be  put  out  and  se- 
/m  cured  to  them  on  interest,  the  said  Justices  last  mentioned, 

after  a  full  examination  on  tlie  oath  of  the  petitioner  or  oth- 
erwise, may  authorize  some  suitable  person  or  persons  to 
sell  and  convey  such  estate  or  part  thereof,  by  deed  or  deeds 
duly  acknowledged  and  recorded  in  the  Registry  of  Deeds  as 
Bond  to  l>e     aforesaid  :  Provided.  Such  person  or  persons  first  Silvc  bond 

given  to  Judge       .  ^  '  i  i  «? 

of  Probate.  with  sufficient  sureties,  to  the  Judge  of  Probate  for  the  coun- 
ty where  the  said  deceased  person  last  dwelt,  to  observe  the 
rules  and  directions  of  law  in  the  sale  of  real  estates  by  ex- 
ecutors or  administrators  in  the  second  enacting  clause  here- 
in prescribed,  and  to  account  for  and  make  payment  of  tlie 
proceeds  of  the  said  sale,  agreeable  to  the  rules  of  law  :  Pro- 

FuTc^'of^ro-  ^^^^y  "^^^^^  ^^6  said  Judge  of  Probate  shall  certify  that  the 
bate  as  to  ne-  wholc  or  a  part  of  the  said  estate  is,  in  his  opinion,  necessa- 

cettity  of  sale. 

ry  to  be  sold,  and  if  part  only,  what  part. 
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Ch.  52.         Sect.  6*.      Be  it  further  enacted ^  That  the.  Justices  of 
^-^"^'"^^     the  Supreme  Judicial  Court  be,  and  they  are  hereby  author- 
Sup.  Court     ized  and  empowered  to  grant  license  to,  and  authorize  guar- 

may  authorise    ..  ^  •  i  •   i  •  •  n 

■ale  of  whole  dians  of  pcrsous  given  to  excessive  dnnking,  idleness,  ga- 
r«T*e«iatc*^'  ming  or  debauchery,  to  sell  and  convey  the  whole  or  so  much 
when  eaje  of  Qf  jjjg  j-gj^j  estate  of  such  Dcrsons,  as  shall  be  most  for  their 

part  would  in-  '^  '     ^ 

jure  the  rest,     interest  and  benefit,  when  by  a  partial  sale  thereof,  the  re- 

[Ma».  Stat,    mainder  would  be  greatly  injured,  in  the  same  way  and  man- 

Feb.  10, 1819,  jj^r,  and  under  the  same  restrictions,  as  they  are  authorized 

to  grant  license  to  administrators,  executors  and  guardians  of 

minors  and  persons  non  compos  mentis^  to  sell  real  estate  in 

such  cases  :  Provided  however ^  That  no  such  license  shall 

Certificate  of  ^®  granted  unless  the  certificate  of  overseers  of  the  poor  re- 

overseer*  of    quired  to  be  produced,  shall  also  contain  tlieir  consent  and 

poor    required    *  r  ' 

in  such  cases,    approbation  of  such  sale,  and  their  opinion  that  by  a  partial 

sale  of  the  real  estate,  tlie  remainder  thereof  would  be  greatly 

injured. 

Sup.  Court         Sect.  7.     Be  it  further  enacted^  That  when  it  shall  fully 

may  authorixe  appear  to  the  Justiccs  of  the  Supreme  Judicial  Court,  afore- 

sale  of  real  es-     ^*  ^  ^  ^      ^  ^  ' 

tate  of  minors,  said,  by  the  petition  and  representation  of  the  friends  orguar- 
ses,  and  pro-  dians  of  miuors  interested  in  the  real  estate  of  any  testator  or 
on  interest.^"*  intestate,  that  it  would  be  for  the  benefit  of  such  minors,  or 
persons  rhon  compos  mentis^  that  their  interest  therein  should 
M^Ti,  1784,  be  disposed  of,  and  the  proceeds  thereof  be  put  out  and  se- 
^  ^'^  cured  to  them  on  interest,  the  said  Justices  last  mentioned, 

after  a  full  examination  on  the  oath  of  the  petitioner  or  oth- 
erwise, may  authorize  some  suitable  person  or  persons  to 
sell  and  convey  such  estate  or  part  thereof,  by  deed  or  deeds 
duly  acknowledged  and  recorded  in  the  Registry  of  Deeds  as 
^°*^  ***j^  aforesaid  :  Provided^  Such  person  or  persons  first  give  bond 
of  Probate.  with  sufficient  sureties,  to  the  Judge  of- Probate  for  the  coun- 
ty where  the  said  deceased  person  last  dwelt,  to  observe  the 
rules  and  directions  of  law  in  the  sale  of  real  estates  by  ex* 
ecutors  or  administrators  in  the  second  enacting  clause  here- 
in prescribed,  and  to  account  for  and  make  payment  of  the 
proceeds  of  the  said  sale,  agreeable  to  the  rules  of  law  :  Pro^ 

Sd^^fVo-  ^^^^^  "^^^"^  ^^®  said  Judge  of  Probate  shall  certify  that  the 
bate  a*  tone-  whole  or  a  part  of  the  said  estate  is,  in  his  opinion,  necessa- 
ry to  be  sold,  and  if  part  only,  what  part. 
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Sect.  8*.     Be  it  Jxtrtker  enacted ^  That  the  Supreme  Ju-    Ch.  62. 
dicial  Court,  and  the  Circuit  Court  of  Common  Pleas  be,     ^-^-v^^-' 
and   they  are   hereby  authorized   and  empowered  to   grant  s.  J.  Court 
hcense  to,  and  authorize  executors  of  the  last  will  and  testa-  i'leaa  inay  li- 
ment,  and  administrators  upon  the  estate  of  persons  deceased,  ^^^  a^dminia- 
who  reside  out  of  this  State,  ownine  real  estate  within  the  '^a*""  a^d 

'  ^  guard  lans,     to 

same,  at  the  time  of  their  decease  ;  and  also  guardians  of  seH  real  es- 
tate lying  with- 
mmors,  persons  non  compos  mentis^  or  persons  given  to  ex-  in  this  State, 

i<i>  'ii  •  11  1  I.     of  pertfons  who 

cessive  dnukiug,  idleness,  gammg  or  debauchery  ;  such  mi-  uve  out,  &c. 
nors,  or  otlier  persons  not  living  within  this  State,  but  own- 
ing real  estate  within  the  same,  to  sell  and  convey  such  real  Feb.  24, 1818, 
estate  lying  within  tliis  State,  in  the  same  way  and  manner, 
and  under  such  conditions,  restrictions  and  limitations,  as  are  Restrictions 
herein  provided  by  law,  for  the  sale  of  real  estate  by  execu-  *"    *™*  *  '**"* 
tors,  administrators  and  guardians,  witliin  this  State  ;  and  all 
proceedings  necessary  to  be  had  before  any  Judge  of  Pro- 
bate within  this  State  respecting  such  sale,  shall  be  had  be- 
fore the  Judge  of  Probate,  within  and  for  the  county  where 
such  real  estate  may  be  situated. 

Sect.  9.  Be  it  further  enacted^  That  the  bond,  requir-  g^^^j^  ^^  ^j^ 
ed  by  law,  to  be  given  to  tlie  Judge  of  Probate  by  executors,  of  real  estate 

f  ^        '  °  ^  °  ■'  '    to  be  given  to 

administrators  and  guardians,  previous  to  the  sale  of  real  es-  Judge  of  Pro- 
late, shall  and  may  be  given  to  the  Judge  of  Probate  for  the  county  where 
county  in  which  the  real  estate  is  situated,  in  all  cases,  where  ^ 
the  deceased  person  to  whom  such  estate  belonged,  was  not  ^^^'  ^  ^'^ 
an  inhabitant  within  this  State,  at  the  time  of  his  decease. 

Sect.  10.  Beit  further  enacted^  That  whenever  any  y^^^^  shall  be 
executor,  administrator,  or  guardian,  has  been  duly  appointed  evidence  of  ap- 
and  approved  by  any  Judge  of  Probate,  or  any  Court  having  executor,  ad- 

^     ,    .,     ,         ,  CI  •/•     1  c  niinistrator  or 

Probate  Jurisdiction  m  any  other  State,  a  certified  copy  oi  guardian  by 
such  appointment  <ind  a|)proval,  filed  in  any  Probate  office  in  bateoutof  the 
this  State,  shall  be  snfTicient  evidence  of  such  appointment     ^^' 
and  approval,  and  entitle  such  executor,  administrator  or  guar-  l*^-  ^  ^1 
dian,  to  all  the  rights   and  powers  incident  to  such  appoint- 
ment, as  far  as  it  respects  the  sale  of  real  estate  as  aforesaid, 
which  he  might  or  could  have,  if  ho  was  appointed  and  ap- 
proved as  executor,  administrator  or  guardian,  by  a  Judge  of 
Probate  in  this  State. 

Vol.   I.  35 
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[♦2321 


Ch.  52.        Sect.   11*.     Be  it  further  enacted,  That  any  executor, 
administrator,  guardian  or  other  person,  licensed  by  either  of 
said  Courts,  to  make  sale  of  real  estate,  may  adjourn  such 
[lb,  §  18.]      g j^^  jj.  gj^pejjign^  for  any  space  of  time  not  exceeding  four- 
teen days. 
LioeoBeg  for        Sect.  12.     Be  it  further  enacted,  That  no  such  license 
tale  of  real  M-  ^  aforesaid,  for  the  sale  of  real  estate,  granted  by  either  of 

tate  to  be    in  '  . 

force  for  one  the  Courts  aforesaid,  shall  be  in  force  for  a  longer  term  of 

yeaTy  from  time  ,  . 

of  gnnting,     time  than  one  (n)  year  from  the  time  when  such  license 
Actions  by  per-  shall  have  been  granted.     And  no  action  by  any  heir  or  other 

■omi  interested  i    r         i  i>  i  i  « 

to  defeat  such  pcrson,  mterested  for  the  recovery  of  any  real  estate,  sold 
to?yeara*,  ex-  Under  such  license,  shall  be  sustained,  unless ttuch  action  shall 
Sow  ate  ^  ^  brought  within  the  term  of  five  years  after  the  execution 
and  delivery  of  the  deed  given  under  such  license  :  Provided 
alwaySj  That  minors  and  other  persons  under  legal  disabili- 
ties, and  persons  out  of  the  State,  at  the  time  of  such  sale, 
may  maintain  such  action  at  any  time  within  the  term  of  five 
years  from  the  removal  of  their  disabilities,  or  firom  their  re- 
turn to  the  State,  as  the  case  may  be.     And  whereas  it  may 

[Man.   Stat.  ^  ■'  ,  -^ 

Mar.  4,  1784,  be  often  necessary  to  enable  the  representatives  of  persons 
deceased,  to  perform  the  engagements  entered  into  by  such 
deceased  persons  for  the  transfer  of  real  estate  : 
s.  J.  Court  or  S EOT.  13.  Be  it  further  enacted.  That  whenever  it  shall 
may  authorize  ^®  represented  and  made  to  appear  to  the  Justices  of  either 
SmiliStoratore  ^^  ^®  aforcsaid  Courts,  in  form  aforesaid,  by  any  person  or 
to  make  deeds  persons,  contracted  with  by  bond,  covenant  or  other  con- 

in    order  to      '^  '  -^  ' 

complete  or    tract,  under  seal,  that  a  testator  or  intestate  in  his  or  her  life 
feet,  contracts  time,  entered  into  such  bond,  covenant  or  contract  (o),  to 

(n)  The  deed  to  the  purchaser  must  be  executed  and  delivered  within  the 
year;  otherwise  it  will  net  pass  the  land.  Marcy  4r  a/.  o#.  Baymond  ^  al. 
9  Pick.  285. 

(o)  1.  The  administrator  of  a  feme  eovert  cannot  be  empowered,  nnder  the 
proyiflions  of  §  13,  to  carry  into  effect,  bj  execnting  a  deed,  an  exeontorj 
contract  to  convey  her  own  lands,  made  during  her  life  time,  even  thongii 
her  husband  joined  with  her  in  the  obligation.     Ex  parte  Thomts^  8  Qlf,  50. 

2.  It  is  farther  provided  by  ch.  347,  §  2,  vol.  3,  p.  194,  as  foUow«^— 

**Tbat  the  provisions  of  the  thirteenth  section  of  <*An  Act  respecting  ex- 
ecutors, administrators  and  guardians,  and  the  conveyance  of  real  estate  in 
certain  cases,"  be,  and  the  same  are  extended  to  all  agreements  in  writing, 
signed  by  the  testator  or  intestate,  to  eoQyey  any  real  estate,  which  he  or 
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convey  some  real  estate  to  him  or  her,  but  was  prevented  by    Ch.  52. 
death  ;  and  that  such  person  or  persons,  contracted  with  as     ^■^'^'^^^ 

*  *  '  or   covenants 

aforesaid,  have,  on  his,  her,  or  their  part,  performed  or  stand  made  by  their 
ready  to  perform  the  conditions  of  such  bond,  covenant  or  testates. 
contract,  made  with  the  said  testator  or  intestate,  the  said  [ib.  §  4.] 
Justices  may,  after  due  notice  given  to  all  concerned  as  afore- 
said, in  form  foresaid,  and  a  full  hearing  had,  grant  license 
to,  and  empower  the  executors  or  administrators  of  such  de- 
ceased obligor,  covenantor,  or  contractor,  to  make  and  exe« 
cute  such  conveyance  or  conveyances  to  such  person  or  per- 
sons, contracted  with  as  aforesaid,  as  it  shall  appear^  the  said  [*233] 
obUgor,  covenantor  or  contractor  would  by  his  bond,  cove- 
nant or  contract,  be  obliged  to  make  and  execute,  in  case 
he,  she  or  they  were  living  at  the  time  of  the  performance  of 
the  conditions  of  the  bond,  covenant  or  contract  by  the  con- 
tractees  on  their  part,  making  reasonable  allowances  for  any 
alteration,  improvements  or  injuries,  that  may  be  made  or 
done  in  the  same  estate  since  such  contract  was  made,  as  the 
said  Justices  may  award ;  which  conveyance  or  conveyances 
when  the  instruments  thereof  are  duly  acknowledged  and  re- 
corded in  the  Registry  of  Deeds  for  the  county  where  such 
estate  shall  lie,  shall  be  good  and  valid ;  and  the  monies  or 
consideration  paid  for  such  estate,  if  not  paid  to  the  deceased 
contractor  in  his  life  time,  shall  be  assets  in  the  hands  of  the 
said  executors  or  administrators,  and  be  apportioned  among 
the  representatives  of  the  deceased  as  other  personal  estate. 

sbe  wag  preTented,  bjr  death,  from  completing;  and  whenever  any  real  es- 
tate mentioned  in  the  sixteenth  section  of  said  act,  shall  not  be  necessary  for 
the  payment  of  debts,  legacies,  annuities  or  charges  of  administration,  the 
mme  may  be  divided  and  distributed  according  to  the  rule  of  distribntion  pro- 
vided ID  said  section,  by  a  committee  to  be  appointed  by  the  Jndge  of  Pro- 
bate, having  jurisdiction  of  the  settlement  of  sach  estate,  directing  like  pro- 
ceedibgs  to  be  had  as  in  the  case  of  the  division  of  the  real  estate  of  any  de- 
ceased peison,  and  of  which  he  died  seized,  among  his,  or  her  heirs  or  de- 
▼isaes;  or  said  Jndge  of  Probate  having  determined  it  to  be  moat  for  the  ben- 
afit  oftbe  parties  in  interest,  may  license  and  authorize  the  administrator  or 
•xaealor  of  such  estate  to  make  sale  and  conveyance  of  the  same  in  like 
BMMier,  as  of  such  real  estate  for  the  payment  of  debu,  legacies,  annuities. 
or  charges  of  administration,  and  shall  order  distribution  of  the  proceeds 
thereof  as  peraonal  estate  amon^  the  heirs  or  devisees.*' 
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Ch.  52.  Sect.   14.     B$  it  furOur  enacted^    That  when  it  shall 

'"-^"'"^^^  appear  to  the  said  Justices,  on  examination,  that  the  said  pe- 

C(Mrt8  to    res-    ,  ,  ,»                 r     i      /•                             !•      -• 

pondents  in  tition  OF  petitions  HI  any  oi  tlic  loregomg  applications,  are 

eortain  cases, 
[lb.  §  6.] 


Mode  of  pcr- 


unreasonable,  the  said  Justices  may  award  costs  to  such  re* 
spondents  as  shall  appear  and  object  thereto. 

Sect.   15.     Be  U  further  enacted^   That  the  afiidavit  of 
i>eniating  no-    any  cxccutor,  administrator,  suardian  or  other  person,  who 

lice  of  sale  of  , 

leai  estate,  ly  has  been,  or  hereafter  may  be  duly  licensed  to  sell  real  estate, 
ministraiors  &  Or  of  any  pcrson  employed  by  any  of  them,  taken  within 
guardians,  &c.  eighteen  months,  next  following  the  sale  of  such  real  estate, 
[Mam.  Stat,    and  filed  in  the  Probate  Court,  and  recorded  together  with 
§*6,  &  June  o^^  ^f  ^®  original  advertisements  of  the  time,  place  and  es- 
22, 1812.]        ^|g  ^Q  [je  sold,  or  a  copy  of  such  advertisement,  are  hereby 
declared  to  be  one  (p)   mode  of  perpetuating  the  evidence 
that  such  notice  was  given,  and  also  to  make  the  originals  or 
copies  thereof,  from  the  Register  of  tlie  Probate  Court,  ad- 
missible evidence  in  any  Court  of  law.     And  when  the  per* 
son  employed  by  the  executor,  administrator  or  guardian  to 
post  up  such  notifications,  or  cause  them  to  be  printed  as 
aforesaid,  resides  more  than  ten  miles  distant  from  such  Pro- 
bate Court,  his  deposition  respecting  that  matter,  taken  be- 
fore a  Justice  of  the  Peace,  and  filed  in  such  Probate  Court 
within  eighteen  months  as  aforesaid,  shall  have  the  same 
[*234]       force*  and  effect  as  if  the  same  was  taken  before  the  Probate 
Court. 
La  da  ff      Sect.    16.     Be  it  further  enacted^  That  wherever  any 

on  execution  to  cxccutor  Or  administrator  shall  recover  judgment  (9)  for  any 

executors  or  ^  ,  •  i    n  .  «  i       , 

adminisirators  Slim  ol  money,  wlicreon  execution  shall  issue,  and  lands,  ten- 
on^^ibi^i^ing  ^nficnts,  Or  hereditaments  shall  be  set  off  to  the  said  executor 
bJT^S^Ihc  lue  ^^  administrator,  in  discharge  of  the  said  execution,  the  said 
of  widow  and  executor  or  administrator  shall  be  seized  and  possessed  of  the 

(p)  Gray  vs.  Gardner,  3  Mass.  402. 

(q)  1.  Where  an  administrator  recovers  jadgnnent  in  that  capacity,  which  is 
satisfied  by  an  extent  on  land,  he  has  a  trust  estate  in  the  land,  continaing 
till  it  is  rendered  certain,  by  proceedings  in  the  Probate  office,  or  otherwise, 
that  it  will  not  be  necessary  for  the  payment  of  debt^;  a(\er  which  a  writ  of 
entry  may  be  maintained  by  the  heirs  at  law,  coonting  on  their  own  seizifi. 
Webber  8f  al.  vs.  Webber,  6  Glf.  127. 

2.  See  note  0,  2,  to  §  13,  of  thi«  chapter. 
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whole  estate  in  the  lands,  tenements  or  hereditaments  so  set     Ch.  52. 
off  to  the  sole  use  and  behoof  of  the  widow  and  heirs  (r)  of     ^-^">^-^^ 

,        ,  J  .  1  .  1  1       •  1  heirg;  andmav 

the  deceased  mtestate,  or  to  the  residuary  legatee  or  legatees  be  divided  m 
of  the  testator,  as  the  case  may  be  ;  and  the  Court  of  Pro-  ^c?  ^^^* 
bate  may  make  distribution  of  the  same,  as  well  as  of  lands 
and  tenements  mortgaged  to  testators  or  intestates,  of  which  Feb.*i'i,  it^, 
seizin  and  possession  shall  have  been  recovered  by  executors  ^  ^'^ 
or  administrators  as  of  personal  estate,  accordingly  ;  unless  unlcsi  necena- 
the  lands,  tenements  or  hereditaments  so  set  off  on  the  said  ^r  *Sie  pay- 
execution,  or  of  which  seizin  and  possession  shall  have  been  ^^^^   ^^' 
recovered,  shall  be  necessary  for  the  payment  of  debts,  lega- 
cies, annuities  or  charges  of  administration  ;  and  in  that  case, 
the  said  executor  or  administrator,  having  obtained  license  in 
manner  as  herein  provided,  shall  have  full  right,  power  and 
authority  to  dispose  and  make  sale  of  the  whole  or  part  of 
the  lands,  tenements  or  hereditaments  aforesaid,  subject  how- 
ever to  the  right  of  redemption,  in  case  such  sale  be  made 
before  such  right  shall  be  extinguished. 

Sect.   17.     Be  it  further  enacted.  That  after  executors  Executors  or 
or  administrators  shall  become  seized  and  possessed  of  lands,  administratora 

*  'to  receive  mo- 

tenements  or  hereditaments,  by  having  the  same  set  off  in  ney  from  per- 

.  .  r'iji_r  sons  entitled  to 

discharge  of  an  execution  as  aforesaid,  and  before  convey-  redeem  estate 
ance  or  assignment  tliereof  in  manner  aforesaid,  if  the  per-  to*°dischai^ 
son,  his  heirs,  executors,  administrators  or  assigns,  whose  ^^J®^®^^'*^ 
estate  has  been  levied  upon  as  aforesaid,  shall  within  the  time 
limited,  redeem  the  same,  the  executors  or  administrators 
shall,  in  every  instance,  be  entitled  to  receive  the  said  re- 

(r)  1.  An  execntor  or  administrator,  to  whom  land  is  set  off  under  the  pro- 
▼isioos  of  §  16,  takes  an  estate  in  such  lands  in  trust  for  the  beini,  &c.  and 
neither  the  legal  estate,  nor  the  possession  rests  in  the  heirs  antil  the  land  is 
apportioned  and  distribntcd  in  the  probate  office,  or  until  the  administration 
has  been  settled,  or  it  is  ascertained  that  the  land  will  not  be  wanted  to  dis- 
charge debts,  &c. ;  and  the  administration  bond  is  security  for  the  faithful 
administration  of  snch  land,  it  being  onljr  a  substitute  for  money  due  to  the 
tAstator  or  intestate;  and  an  executor  or  administrator  may  maintain  an  ac- 
tion for  the  same  land  against  a  stranger  in  possession.  BoyUton  adm.  vs. 
Carver,  4  Mass,  598.     See  Hancock  appt.  vs.  Minot,  ex.  8  Pick.  29. 

2.  The  heirs  of  a  mortgagee,  as  such,  have  not  such  an  interest  in  the 
mortgage,  as  entitles  them  to  enter,  or  to  have  an  action  for  condition  broken. 
Smith  tf  ah.  vs.  Dyer,  16  Mass.  18. 


same, 
[lb.  §  4.1 
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Ch.  62.     demption  money,  and  are  hereby  autliorized,  empowered  and 
^^^^^^     directed  to  discharge  the  said  estate,  levied  upon,  by  re- 
Provno.  lease,  quitclaim,  or  other  legal  conveyance  :  Pravidedy  That 

nothing  in  this  and  the  sixteenth  sections  of  this  act  con- 
[*235]      tained*,  shall  be  construed  to  control  any  last  wiD  or  testa- 
ment, or  any  part  thereof. 
NoexMutorto      Sect.  18.     Be  it  further  enacted.  That  nojexecutor  or 
iS^nthiH^"'  administrator  shall  be  compelled  in  any  Court  of  law  to  de- 
imicM,  ^.      fend  any  suit  that  shall  be  commenced  or  instituted  against 
[MaiH.  Sue.    ^^y  ^  said  capacity,  within  the  term  of  twelve  months  next 
f  2^*1^^'  ^^^'  ^^^^  his  taking  upon  him  that  trust,  unless  the  same  shall  be 
instituted  for  the  recovery  of  a  demand  that  will  not  be  af- 
fected by  the  insolvency  of  the  estate,  or  the  suit  shall  be  in- 
stituted for  the  purpose  of  ascertuning  a  claim  that  is  cou- 
Sw^^f^Suiw  ^sted  («).     And  all  suits  brought  within  one  year  as  afore- 
brougfat  a-      j^y  (except  for  the  purposes  aforesaid)  shall  be  continued 

|[aiDit  admin-  ^  *^  . 

Mtrator  within  at  the  plaintiff's  expense,  until  that  term  from  the  time  the 

the  year.  ^  .    .  .  ^ 

executor  or  administrator  gave  bond  in  the  Probate  Court, 

for  the  faithful  discharge  of  his  trust,  shall  be  fuUy  expired, 

and  in  case  the  executor  or  administrator  pay  the  demand, 

or  will  bring  sufficient  money  into  Court  for  that  purpose, 

and  there  leave  the  same  for  the  plaintiff's  use,  or  shall  make 

a  legal  tender  thereof  to  the  plaintiff  within  the  year,  he  shall 

recover  his  costs. 

Writs  andax-       Sect.   19.     Be  it  further  enacted,  That  all  writs  of  at- 

a^i'iurt^  goodi  tachment  and  executions  shall  run  only  against  the  goods  or 

party^S^B^  estate  of  the  party  deceased,  in  the  hands  of  executors  or  ad- 

— not  against   ministrators,  and  not  aeainst  their  bodies  ;  nor  shall  any  ex- 

exacutor  or  ad-  ^    ,  ^  ,  .  ^ 

ministrator's    ecutor  or  administrator  be  held  to  special  bail  upon  mesne 

body  or  estate.  ,  .  ,  t  i      . 

process,  nor  his  own  proper  goods  or  estate  be  attacned  or 
his  person  (t)  be  arrested  or  taken  in  execution  for  the  debts 
or  legacies  of  the  testator  or  intestate,  but  upon  suggestion 

(«)  This  exception  must  be  confined  to  a  eate,  in  which  an  tpporeot  in- 
folvency  has  taken  place  within  the  year.  Hvnt  V9,  Whitney,  adm.  4 
Mass  624. 

(0  1.  Atkins  &  al.  vs.  Sawyer,  1  Pick.  351. 

2.  According  to  §  19,  writs  have  frequently  issued  commanding  the  offi- 
cer to  attach  the  goods  or  estate  of  a  person  deceased,  and  to  rammon  the 
executor  or  administrator.     Cook$  vs.  Gibb$,  8  Mass,  197. 
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of  waste,  founded  on  a  return  made  by  the  SherifT,  tliat  he    Ch.  52. 
could  not  find  any  goods  or  estate  of  the  testator  or  intes-  «  ^"^"TT^^ 

.  rroceedingaon 

tate  ;  in  which  case  a  writ  commonly  called  scire  facias  (u)y  suggestion  of 

waste 

shall  be  issued  out  of  the  Clerk's  office  of  the  same  Court, 
against  such  executor  or  administrator,  and  if  upon  said  writ  [J'***  ®^ 
being  duly  served  and  returned,  such  executor  or  adminis-  §  9.] 
trator  shall  make  default  of  appearance,  or  coming  in  shall 
not  show  cause  sufficient  to  the  contrary,  execution  shall  be 
adjudged  and  awarded  against  him,  of  his  own  proper  goods 
and  estate,  to  the  value  of  such  waste,  where  it  can  be  as* 
certained  ;  otherwise  for  the  whole  sum  recovered,  with  in- 
terest thereon  from  the  time  when  the  first  judgment  was  ren* 
dered*  ;  and  for  want  of  goods  or  estate,  against  the  body  of      [•236] 
such  executor  or  administrator. 

Sect.  20.     Be  it  further  enacted^   That  whenever  any  Administrator 
executor  or  administrator  shall  die,  or  be  removed  from  of-  may   become' 
fice,  during  the  pendency  of  any  suit  brought  by,  or  against  E^IciLTKj 
him,  in  said  capacity,  the  same  suit  may  be  prosecuted  by,  ^Y^Sratorw 
or  agfdnst  any  administrator  de  bonis  non^  who  shall  thereupon  executor— 
be  appointed,  and  process  may  thereupon  issue  in  due  form  r^ass.  Stat. 
of  law,  to  compel  any  such  administrator  de  bonis  non  to  be-  ™-  ^»  ^^^®» 
come  a  party  to  the  suit ;  and  if  such  administrator  de  bonis 
non  shall,  after  due  service  of  such  process,  neglect  or  re- 
fuse to  become  a  party  to  the  suit,  judgment  may  be  render- 
ed against  him  in  the  same  manner  as  if  he  had  voluntarily 

(tt)  1.  Persons  and  property  are  made  liable  to  attachment  on  scire  facieu, 
by  eh.  46S,  §  2,  vol,  8,  p.  304. 

2.  Where  an  administrator  commences  an  action,  and  fkils  to  support  it, 
jodgnsent  for  costs  ist*  be  rendered  against  him  de  boni$  propriis*  Hardy 
v§.  Call,  16  Mass.  580  ;  See  onward,  note  to,  2. 

8.  If  an  administrator  of  an  estate  represented  insoWent,  assume  the  de- 
fence of  an  action  pending  against  his  intestate,  and  neglect  to  suggest  the  in-- 
solvency  on  record  and  pray  a  stay  of  execution,  so  that  execution  is  issued, 
and  returned  nulla  bona,  it  is  waste,  and  he  is  liable  to  a  judgment  and  exe- 
eotion  de  bonis  proprOs.  Sturgis  vs.  Reed,  adm.  2  0{f.  109.  See  Seoti 
vs.  Hancock  tf  al.  13  Mass.  162  ;  and  Brown  4r  aU  vs.  Andersen^ 
t».  201. 

4.  Where  an  administrator,  after  judgment  against  him  ia  that  capacity, 
discovers  new  debts,  and  thereupon  represents  the  estate  insolvent,  and  pro- 
ceeds regularly  under  the  commission,  the  return  oi  nulla  bona  on  the  exe- 
cution does  not  support  a  suggestion  of  waste.     Ring  vs.  Burton,  6  Olf.  46. 


•^ 
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Ch.  52.     come  in  and  become  a  party  to  the  suit,  and  had  tbereio  been 
^■^"^^"^^     defaulted  or  nonsuited.     And  when  judgment  shall  be  had  in 
iiBii  have  scire  any  suit  in  wliich  an  executor  or  administrator  is  a  party, 
piete  judg.      and  such  executor  or  administrator  shall  afterwards  die  or 
may^'pe^t     ^  rcmovcd  from  office,  in  such  case  a  scire  facias  may  be 
ewKsutioM,       gygj  ^jjj  execution  taken  out  upon  such  judgment,  either  by 
or  against  any  administrator  de  bonis  non^  who  shall  be  there- 
upon appointed,  and  any  execution,  which  may  have  duly  is- 
sued upon  such  judgment,  may  be  perfected  by  either  of  said 
and  may  br'iDg  parties  respectively  ;  and  a  writ  of  error  to  correct  any  errors 
writs  of  error.  ^^  ^^^^  judgment  may  be  brought  in  manner  prescribed  by 
law,  either  by,  or  against  such  administrator  de  bonis  non^  in 
like  manner  as  might  have  been  by,  or  against  the  original 
executor  or  administrator  who  was  a  party  to  such  judgment. 
In  eaM  of  S EOT.  21.     Bc  it  further  enctcted^   That  in  case  of  the 

party  after  ap.  death  (v)  of  any  party,  either  the  appeUant  or  appellee,  be- 
Ere  aSulne^of  ^^^^  ^®  sitting  of  the  Court  appealed  unto,  or  where  any  ac- 
Court  appeal-  tion  or  suit  is  or  shall  be  dependine;  either  in  the  Circuit  Court 

ed  to,  or  be-  . 

fore  final  judg-  of  Common  Plcas,  or  in  the  Supreme  Judicial  Court  in  any 
cutor'  or  ad-  County  of  this  State,  and  it  so  happen  that  either  par^  be 
ma^"pro«ecute  ^^ken  away  by  death  before  final  judgment,  the  executor  or 
&c.  if^/^iof  adwiinistrator  of  such  deceased  party,  who  was  plaintiff  (tf) , 
action  lurvivc.  complainant  or  defendant  (in  case  the  cause  of  action  doth 

(v)  1.  Tbeexecator  or  administrator  of  a  petitioner  for  a  review,  who  died 
pending  the  petition,  cannot  be  admitted  to  prosecate  aoder  §  21.  JVood- 
ward  vs.  Skoffield,  4  Mass.  875. 

2.  See  ch.  59,  §  28,  in  this  volume. 

8.  See  note  to  §  27,  ch.  59,  in  thia  volame. 

4.  If  after  the  death  of  one  party,  and  after  hia  execstor  shall  have  be- 
come party  to  a  pending  aoit  of  the  deceased,  the  other  psitj  abaJJ  die,  pend- 
ing the  same  suit,  the  executor  or  administrator  of  the  latter  may  become  a 
.party  to  it ;  and  if  be  neglects  so  to  do,  after  legal  notice,  judgment  will  be 
rendered  against  the  estate  of  his  intestate.    Hunt  m.  Whitney,  4  Mass.  620. 

(to)  1.  The  executor  of  a  plaintiff*  in  replevin  who  dies  pending  the  suit  shall 
be  admitted  to  prosecute.  It  is  otherwise  with  the  defendant.  Pitts  Ex.  vs. 
Hale,  8  Mass.  822  ;  Mellen  8f  al.  vs.  Baldwin,  4  Mass.  480. 

2.  Where  an  administrator  comes  into  court  to  prosecute  a  suit  commenc- 
td  by  th*>  intestate,  and  fails  to  support  it,  judgment  for  costs  must  be  ren- 
dered against  the  estate  of  the  intestate.  Brooks  8r  al.  adm.  vs  Sievena,  2 
Pick.  68.     See  ante,  note  u,  2. 
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bj  law  survive)  (x)  shall  have  full  power  to  prosecute  or  de-    Ch.  62. 
fend  any   such  suit  or  action  from  Court  to  Court  until  final     ^"^^^^^^^ 
judgment  ;  and  the  defendants  or  appellees  are  hereby  ob- 
liged"* to  answer  to  such  actions  accordingly  ;  and  the  Justi-       [♦23T1 
ces  of  the  Circuit  Court  of  Common  Pleas  and  Supreme  Ju-  [Mass.  Stat, 
dicial  Court  respectively,  before  whom  such  causes  are  or  §^o.]*         * 
may  be  triable  and  depending,  are  hereby  empowered  and  di- 
rected to  hear  and  determine  all  such  causes,  proceed  to  judg- 
ment, and  award  execution  accordingly  :  and  if  it  shall  so  hap-  Cou^  may 
pen,  that  the  executor  or  administrator  of  the  deceased,  hath  ^o"^*""*^.  *"**** 

«       '  '  actions  in  ccr- 

not  suitable  time  in  the  judgment  of  the  Court  where  such  tai» cases, 
action  or  suit  shall  be  pending,  and  doth  by  law  survive  as 
aforesaid,  to  prepare  for  managing  the  cause,  or  to  become 
duly  qualified  to  prosecute  or  defend  the  same  :  in  such  case 
it  sliall  and  may  be  lawful  for  the  Court  to  suspend  the  hear- 
ing and  trying  thereof  until  the  next  term.     And  if  by  the  Judf^ment  bow 
verdict  of  a  Jury,  or  by  the  default  or  neglect  of  the  executor  such*case«.° 
or  administrator,  in  prosecuting  or  defending  such  suit,  after 
the  executor  or  administrator  shall  have  appeared  and  under- 
taken in  his  capacity  to  prosecute  or  defend  the  suit,  judg- 
ment pass  against  the  executor  or  administrator,  the  Supreme 
Judicial  Court  and  Circuit  Court  of  Common  Pleas  are  here- 
by respectively   authorized,  empowered  and  directed,  to  en- 
ter up  judgment  for  or  against  the  estate  of  the  deceased  in 

(x)  ].  By  tlio  sarviving  of  the  cause  of  action  is  to  bo  understood  of  such  a 
cause  as  will  cauble  the  executor  or  administrator  of  the  deceased  to  main- 
tain  a  suit  thereon  against  the  survivor,  or  against  his  executors  or  adniioLi- 
trators.     Melleti  ^'  al.  vx.  Baldwin,  i  Mass.  481. 

2.  Where  one  by  a  tortious  net  acquires  property  of  another,  an  action 
will  lie  against  thu  executor  or  adiniuistrator  of  the  wrong  doer;  but  where 
by  such  act  the  deceased  had  no  gain,  the  action  dies  with  hirii.  Cravaih 
vs.  Plympton,  adni.  13  Mass,  4o-4. 

«{.  An  action  for  a  breach  of  a  promise  of  marriage,  whnre  the  injured 
party  has  suffered  no  special  damage,  will  not  survive  in  favor,  nor  against  the 
executor  or  administrator  of  either  party.     Stebbina  vs.  Palmer ^  1  Pick.  71. 

4.  Trc^^pass  tie  bonis  asporlatis^  and  trover  and  replevin  may  be  com- 
menced and  maintained  by  the  executor  or  administrator  of  the  owner  ol'the 
goods,  general  or  special,  against  a  tort-feasor;  but  not  against  his  e^ecotors 
or  administrators.  Mellen  4*  at.  v$.  Baldwin,  4  Mags.  480;  Jeniity  vs. 
Jennet/,  14  Mass.  231;  Jarvis,  adm.  vs.  Rogers,  15  Mass.  398;  Badlam 
vs.  Tucker  ^  al  1  Pick.  389. 

Vol.   I.  36 
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Ch.  52.  their  hands  and  under  their  administration,  as  the  case  may 
^-^^>^^^^  require. 
When  execn-  Sect.  22.  Be  it  further  enacted^  That  all  actions  pend- 
trator  reAues  ing  in  the  Supreme  Judicial  Court  or  in  any  Circuit  Court  of 
ty  to  suhsHn  Conmion  Pleas  in  this  State,  by  appeal,  continuance  or  oth- 
aueB  afortta^d  erwise,  where  the  plaintiff  or  defendant,  appellant  or  appel- 
ings  shall  be  lee,  complainant  or  respondent  shall  die  before  final  judg- 
ment, and  the  executor  or  administrator  of  the  deceased  par- 
Bai^iT^rei  ^^'  ^^^^^  taking  upon  himself  the  said  trust,  shall  neglect  or 
§  1-1  refuse  to  become  a  party  to  the  suit,  the  Court  before  whom 

such  cause  shall  be  pending,  in  case  the.  cause  of  action  does 
by  law  survive,  may  enter  up  judgment  against  the  goods  and 
estate  of  the  deceased  party,  in  the  same  way  and  manner 
judgment  might  have  been,  in  case  the  executor  or  adminis- 
trator had  voluntarily  after  such  death  made  himself  a  party 
Ezecator  or     ^^  ^^  ^^^  -  Provided  always^  That  such  executor  or  admin- 
I^'IS^^  istrator  be  duly  served  with  a  notification  from  die  Clerk  of 
**fi«^'  the  Court  where  such  suit  is  pending,  fourteen  days  before 

the  sitting  thereof. 
Exiu^'^and       Sect.  23*.     Be  it  further  enacted,  That  executors,  ad- 
admtnistra-      ministrators  and  euardians  shall  not  be  compelled  to  plead 

tors  not  bound  ^  *  *       , 

to  plead  ape-  Specially  to  any  action  or  suit  at  law,  brought  against  them  in 
[Mass.  Stat,  ^^eir  said  capacity  ;  but  may  under  the  general  issue  give 
^ar^  10, 1784,  ^^y,  special  matter  in  evidence  (y). 

Sect.  24.     Be  it  further  enacted ,  That  the  real  estate  (r) 

(y)  1.  Quere,  whether  an  adminiatrator  can  g^ve  in  eyidenee,  under  the  gen- 
eral issue,  the  insolvency  of  the  estate  of  his  intestate.  Foster  vs.  Abbot, 
adm.  1  Ma9$.  284. 

2.  The  infancy  of  his  testator  is  a  good  plea  by  an  executor  to  an  action  on 
a  promissory  note  made  by  the  testator.  Httsaey  4"  ^^'  ^''  J<fttfeit,  ex,  9 
Mass.  101  ;  ib.  Smilh,  vs.  Mayo,  4-  exrs.  62  ;  MtsrHn  vs.  Mayo  4r  a/. 
exrs,  10  Mass.  189. 

{z)  1.  Lands  specifically  devised  are  liable  to  be  levied  npon  by  creditors  of 
the  testator,  equally  with  other  lands,  of  which  he  died  seized.     Wyman  vs. 
Brigden,4  Mass.  150. 

2.  And  this  notwithstanding  a  bond  has  been  given  by  the  executor,  pnr- 
snanttoch.  51,  §  15,  p.  226  of  this  volume.     Jb. 

3.  The  same  may  be  done  upon  lands  in  the  possession  of  the  alienee  of 
the  devisee.     Bigelow  vs.  JoneSt  4  Mass.  51 S. 

4.  Bat  sach  lands  are  not  liable  to  be  sold  for  the  pnrpOM  of  pajiog  spe- 
cific legacies.    Hubbell  vs.  Hubbcil,  9  Pick.  661. 
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of  any  testator  or  intestate  is  and  shall  be  liable  to  be  taken     Ch.  52. 
and  levied  upon  by  any  execution  issuing  upon  judgments     ^-^"v^^ 

J  .  1     .   .  .  ,  Mode  of  lefv- 

recovered  against  executors  or  administrators  m  such  capa-  iog  execution! 

city,  being  the  proper  debts  of  the  testator  or  intestate,  and  ^nra!^^6aiH 

that  the  method  of  levying,  appraising  and  recording,  shall  !?! 

be  the  same  as  by  law  is  provided  respecting  other  real  es-  Mar.  4, 1784, 

tate  levied  upon  and  taken  in  execution,  and  may  be  redeem-  and  of  redeem- 

ed  by  the  executor,  administrator  or  heir,  in  like  lime  and  "«»«*c»**^* 

manner. 

Sect.  25.     Be  it  further  enacted^  That  the  goods  and  es-  ^^^  ^    - 
tate  of  each  deceased  debtor  in  every  joint  contract,  whether  deceased  debu 

.  .  •'  .       oronjoiDtcon« 

obligation,  covenant  or  other  mstrument  under  seal,  promis-  tract  to  be  Ha- 

....  ,  ble,  aa  if  joint 

sory  note,  memorandum  in  writing,  or  any  other  contract  ex-  andseverai^for 

press  or  implied,  or  in  any  judgment  on  any  contract,  shall  ^ch^^^ntJiu*, 

be  liable  in  the  hands  of  his  executors  and  administrators  for  ^* 

the  payment  thereof,  in  like  manner  (a)  ;  and  the  creditor  [Mass.  stat. 

shall  have  the  same  remedy,  and  may  have  and  maintain  an  *'****^»      '* 

action  against  such  executors  and  administrators  in  the  same 

manner  as  if  such  contract  had  been  joint. and  several. 

Sect.  26.     Be  it  further  enactedj  That  no  executor  or 

(a)  1.  Where  one  of  two  principal  debtors  on  a  joint  promissory  note  is  dead, 
and  the  monejr  has  been  paid  by  a  surety,  be  may  file  it  in  ofiiiet  against  a 
demand  in  favor  of  the  estate  of  the  deceased  against  him,  under  the  provis- 
ions of  §  25— and  this  though  the  estate  has  been  represented  insolvent.  Fox 
adm,  vs.  Cuits,  6  Glf.  240. 

2.  The  effect  of  this  provision  is  to  place  the  administrator  in  all  cases  of 
solvency,  and  the  surviving  partner,  npon  the  same  footing,  as  the  original 
partners  were,  so  far  as  it  respects  the  right  of  action  for  any  intermediate 
balances,  which  may  be  due  from  time  to  time  inter  se,  before  the  final  setUe- 
ment  of  the  partnership  concerns.  Bat  where  the  estate  of  the  deceased 
partner  is  insolvent,  the  sarviving  partner  must  caase  a  balance  to  be  stmck, 
and  his  claim  therefor  presented  to  the  commissioners  ;  and  the  estate  being 
distribated,  he  can  have  no  remedy  for  fatore  payments  unless  he  should  dis- 
cover estate  not  accounted  for  by  the  administrator.  Wilby  vs.  Phinnetf, 
adm.  15 Mass.  122.   See  Goodwin  vs.  Richardson,  adm.  II  Mass.  476. 

S.  Whether  the  estate  be  solvent  or  insolvent,  no  action  at  common  law 
can  be  maintained  against  an  administrator,  unless  the  claim  has  been  filed 
before  the  commissioners.      Paine  vs,  JViehols,  adm.  15  Mass.  264. 

4.  Where  money  ii  paid  for  a  principal  by  one  surety  after  the  death  of  a 
eo-«vety,  an  action  for  contribution  lies  against  the  executor  of  the  latter, 
apon  the  implied  prtmiee  of  the  testator.  Baehe!der  vs.  Fish  4r  al.  ex.  17 
Ma9$.  464. 
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Ch.  52.     administrator  shall  be  held  to  answer  to  any  suit  that  shall  be 
^-^"^^^^-^     commenced  against  him  in  that  capacity,  unless   the  same 
Feb.  14, 1799,  shall  be  commenced  within  the  term  of  four  years  from  the 
17»2,  §8.]*    ^^^^  ^^  ^*^  accepting  that  trust  (6)  :  Provided^  Such  execu- 
tor or  administrator  shall  give  public  notice  (c)  of  bis  ap- 

(6)  1.  The  general  effect  of  tliii)  provision  is  to  discharge  the  lien  on  ifae  es- 
tate in  the  hands  of  the  heir,  after  the  expiration  of  four  years  ;  and  this  was 
obviously  one  of  the  objects  of  the  Legislature  in  making  it.  ^cott  vi,  Han- 
cocks 13  Mass.  164  ;  see  also,  ch.  62,  §  12,  onward,  in  this  volame.  • 

2.  To  a  plea  of  the  statute  of  limitations  by  an  execotor  of  an  estate  rep- 
resented insolvent*  it  is  not  a  sufBcient  answer  to  say  that  the  estate  is  solvent, 
and  that  after  the  lapse  of  four  years  a  farther  time  was  allowed  by  the 
Judge  of  Probate  for  creditors  to  exliibit  and  prove  their  claims,  onder  which 
the  demand  in  suit  was  duly  pi-oved.  Parkman  05.  Osgood  ^  als.  exrs.  3 
Glf.  17. 

3.  If  an  administrator  suffers  judgment  to  pass  against  bim,  in  an  action 
barred  by  the  statutes  for  limiting  suits  against  executors  and  administrators, 
his  surciies  in  his  bonds  are  not  bound  by  snch  judgment,  bat  shall  have  tiie 
benefit  of  such  statute,  in  an  action  against  them  on  the  bond.  Dowet  vs. 
Shed  4*  al.  15  Mass.  6. 

4.  An  executor  or  Administrator  is  bound,  virfufe  officii,  to  plead  the 
limitations  of  §  26,  whenever  a  debt  claimed  would  be  barred  by  it ;  and  if 
he  omits  to  do  so,  he  is  guilty  of  waste,     ib.;    Thompson  v$.  Brown  it  oL 
16  Mass.  178  ;  sec  also,  Dickinson  vs.  Arms,  9  Pick.  396. 

5.  Yet  lis  may  omit  to  plead  the  general  statute  of  limitations  in  bar,  if 
the  debt  be  justly  due.     Emerson  vs.  Thompson,  16  Mass.  431. 

6.  Thus  limitation  may  he  pleaded  in  bar  to  a  suit  in  equity  b»  well  as  a 
suit  al  law.  Burditt  vs.  Crete,  ex.S  Pick.  108  ;  see.  also,  Codman  vs. 
Rogers,  10  Pick.  112;    Farnam  vs.  Brooks,  9  Pick.  212. 

7.  A  promise  by  an  administrator  or  executor  to  pay  a  debt  of  the  intes- 
tate, will  not  take  a  demand  out  of  the  limitations  contained  in  §  26.  Brown 
fy  als.  vs.  Anderson,  13  Mass.  201  ;  Dawes  vs.  Sfied  tf  al.  ex.  15  Mass. 
6  ;  Richmond,  adm.  pet.  2  Pick.  567. 

8.  but  such  promise  will  take  it  out  of  the  general  statote  of  lioiitatiuniii, 
and  wiiether  the  promise  be  made  by  a  former  administrator  or  execntor,  or 
by  the  administrator  de  bonis  non.    Emerson  vs.  Thompson,  16  Mass.  432. 

9.  Yet  such  promise,  by  a  partial  payment  of  the  debt  by  the  administra- 
tor of  a  deceased  joint  promisor,  will  not  revive  the  debt  against  the  surviving 
joint  promisor.     Hathaway  vs.  Haskell,  9  Pick.  42. 

10.  'j'o  an  action  against  an  administrator  de  bonis  non,  upon  a  promi^ic 
made  by  the  intestate  it  is  a  good  plea  in  bar,  that  four  years  since  the  orig- 
inal taking  out  of  letters  of  administration,  elapsed  during  the  life  of  the  for- 
mer adnjjuisirator.     Heard  vs.  Miader,  1  Gif.  156. 

(c-)  I.  The  statute  runs  from  the  time  of  accepting  the  trust,  not  from  the 
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pointment  to  that  office  in  the  manner  directedf  by  law,  and     Ch.  52. 
filing  a  claim  with  the  commissioners  upon  an  estate  repre-     ^"T"^^"^^ 
sented  Insolvent,  shall  be  esteemed  equivalent  (d)  to  origina-  ante,  p.  228.] 
ting  a  suit  against  executors  or  administrators,  within  the 
meaning  of  this  act. 

Sect.  27.     J3c  tf/ur^Aer  cnrtc^c(i,  That  when  any  demand  „     ..     ^ 

^  ^         •'  ProviDioD  for 

against  the  estate  of  any  person  deceased,  arising  from  cov-  ca«e  of  demand 

1    11  1  1  r  1  .  ,   on    contract, 

enant,  contract  or  agreement  shall  become  due  after  the  said  &c.  not  due 
term  of  four  years,  and  which  could  not,  by  virtue  of  such  "ears*  and 
covenant*,  contract  or  agreement,  be  claimed  until  after  the  Sierehf'"^ 
said  term,  in  such  case,  the  claimant  may,  at  any  time  with-       [♦239] 
in  the  said  term  of  four  years,  file  such  demand  at  the  Pro-  Peb.'ii  1TO8» 
bate  office  where  administration  was  granted,  or  the  will  was  ^  ^'1 
approved  ;  and  the  Judge  of  Probate  shall  direct  the  execu- 
tor or  administrator  to  retain  in  his  hands  assets  (if  sufficient 
there  be)  to  answer  said  demand,  unless  the  heirs  to  such 
estate,  or  devisees  thereof,  or  some  one  or- more  of  them, 
shall  give  good  and  sufficient  security,  in  the  opinion  of  the 
Judge  of  Probate,  for  such  executor  or  administrator  to  re- 
spond such  demand  ;   and  when  security  is  so  given,  such 
executor  or  administrator  shall  not  be  allowed  to  retain  in  his 
hands  assets  for  the  purpose  aforesaid ;  the  estate  of  the  said 
deceased  shall  however  be  liable,  in   the  hands  of  the  said 
heirs  (e)  or  devisees,  or  their  heirs  or  assigns,  to  answer  the 
said  demand. 

time  of  giving  pablic  notice,  &c.     Setcall  8f  al,  vs.  Valentine^  6  Pick.  276. 

2.  In  pleading  tliis  statnte  it  is  sufficient  for  the  defendant  to  allege  that 
he  gave  bond,  &c.  without  setting  it  out;  and  that  he  posted  up  notiGcations 
of  his  appointment  '*  in  some  public  place,**  &c.  without  specifying  the 
places,    id.;  Burditt  vs.  Grew,  ex.8  Pick.  108. 

(d)  I.  Gaild  &  al.  vs.  Hale,  ex.  15  Mass.  455. 

2.  Whether  an  application  to  the  Judge  of  Probate  within  four  years 
from  the  granting  of  letters  of  administration,  for  further  time  for  creditors  to^ 
exhibit  and  prove  their  claims,  is  equivalent  to  a  suit,  so  as  to  prevent  the 
operation  of  the  statute  of  limitations,  the  new  commission  not  issuing  till  af- 
ter the  four  years — Quere.     Parkman  vs.  Osgood  fy  als.  ex.  3  Glf.  17. 

{e)  \.  The  liability  of  heirs  on  the  covenant  of  their  ancestors,  is  by  the  op- 
eration of  §  27  and  28,  rendered  contingent — depending  on  the  inability  of 
the  creditor,  from  the  nature  of  his  claim,  to  have  satisfaction  during  the  ex- 
istence of  an  administration.      Webber  4r  al.  vs.  Webber ,  6  Glf.  127. 
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Ch.  52.  Sect.  28.  Be  it  further  enacted^  That  where  demands 
^-^^^^^  against  the  estate  of  any  person  deceased,  arise  by  virtue  of 
mandflariMon  any  Covenant,  contract  or  agreement  that  could  not  be  claim- 
ato^xpira-  ^d  until  after  the  said  term  of  four  years,  the  claimant  in  such 
y«!«**^th^  ^  ^^^®'  unless  he  shall  have  61ed  the  same  in  the  Probate  Court, 
^y  be  enfore.  gg  aforesaid,  may  have  his  remedy  against  those(/)  who  inherit 
bein,  ifproMs-  the  estate  of  such  person,  or  devisees  thereof,  against  whom 
ad  within  one  the  demand  lies,  if  such  claim  be  made  within  one  year  from 
^^*^'  the  time  of  its  becoming  due,  and  not  against  the  executor 

[H).  §  6.]        Qj.  administrator  :    Provided  always.  That  nothing  in  this  act 

Provuo  asto  .t, 

action!  bj  de-  shall  operate  to  bar  any  action  that  may  be  commenced  against 
,  ke.  an  executor  or  administrator  with  the  will  annexed,  for  the 
recovery  of  a  legacy,  bequest,  gift  or  annuity,  arising,  accru- 
ing or  becoming  due  by  virtue  of  any  last  will  and  testament, 
but  the  same  may  be  commenced  and  prosecuted  in  the  same 
time,  way  and  manner,  as  they  might  have  been,  had  this 
statute  never  been  made.     [Approved  March  21,  1821.] 

Additional  Act,  ch.  342,  Vol.  3,  p.  187. 

2.  It  is  clear  that  when  the  right  of  action  accmea  within  tho  foor  yeua 
from  the  time  when  notice  of  the  administration  is  given,  no  action  wiU  lie 
against  the  heir.  Boyce  vs.  Burrtll  4r  o/.  12  Mag*.  895;  Webber  ^ai. 
w.  Webber,  6  Glf.  188. 

8.  Lands  descending  in  another  State  are  not  assets  in  this  State,  by  which 
the  heirs  of  a  covenantor  may  be  charged.  Jltuiin  vs.  Oage  ^  ai.9  Mas*. 
895. 

(f)  1.  In  a  deed  of  conveyance,  it  is  not  necessary  that  the  boirs  of  tho 
grantor  should  be  named,  in  order  to  give  the  grantee,  aller  the  death  of  tho 
grantor,  the  remedy  against  them  on  the  covenants,  provided  in  §  28.  If'eb- 
ber^  al.  vs.  Webber,  6  Glf.  127. 

2.  By  virtue  of  §  28,  no  action  lies  against  the  hosband  of  0B*»  who  in- 
herited personal  property  from  the  covenantor,  aAer  the  death  of  Um  wile. 
Howes  vs.  Bigelow,  18  Mass.  884. 

8.  Whether  the  claim  most  not  be  put  in  suit  within  one  year  after  be- 
coming due,  as  well  as  demanded,  quere.     tb. 

4.  It  is  obvious  that  in  making  this  provision,  the  legislature  contempla- 
ted an  expiration  of  the  duty  of  the  executor  or  administrator;  and  for  that 
reason  gave  the  action  directly  against  the  heir.  Boyee  vs.  Burrell  4r  al. 
12  Mass.  899. 
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Chapter  SS.*  Ch.  53. 

AN  ACT  to  prevent  Frauds  and  Perjury.  [*340] 

Sect.  1.     xSE  if  enacted  by  the  Senate  and  House  0/ Enumeration 
Representatives  J  in  Legislature  assembled^    That  no  action  ^©157^^?*  in 
shall  be  brought  whereby  to  charge  an  executor  or  adminis-  ^>^n«* 
trator,  upon  any  special  promise,  to  answer  damages  out  of  rMa«.  stat. 
bis  own  estate  ;   or  whereby  to  charge  the  defendant,  upon  i"i*j^^'  ^^^* 
any  special  promise  (a),  to  answer  for  the  debt,  default  or 

(a)  1.  The  consideration  for  a  collateral  undertaking  need  not  be  recited  in 
tiie  note  or  memorandum  signed  by  the  party  to  be  charged.     Levy  Sf  aU.  - 
v$.  Merrill  fy  at,  A  Glf,  180;  King  V8,  Upton,  ib.  ZS7'y  ^Packard  vs.  Rich- 
ardion  4*  a/.  17  Ma$$.  128. 

2.  A  special  promise  to  pay  a  pre-existing  debt,  is  not  within  the  statute, 
and  may  b«  proved  by  parol.     JHllingham  va.  Runnels.  4  Mats.  401. 

8.  There  are  numerous  decisions  establishing  the  distinction  between 
agreements  executory  and  agreements  executed  in  whole  or  in  part.  The 
statute  of  frauds  is  applicable  te  the  former,  but  not  to  the  latter.  Richer 
4*  ah  vs.  Kelly  Sf  al.  1  Glf.  120. 

4.  The  doctrine  of  part  performance  is  not  admitted,  except  in  courts  of 
equity.    Freeport  vs.  Bartol,  8  Glf.  840. 

6.  Put  performance  of  a  parol  agreement  relating  to  an  interest  in  land 
does  not  take  the  contract  out  of  the  statute  of  frauds,  so  as  to  sustain  an  ac-  -v- 

tion  at  law  for  damages  for  the  breach  of  the  contract.  But  assumpsit  will 
He  for  the  expenses  incurred  in  such  part  performance.  Kidder  vs.  Huntf 
1  Pick.  328.    See  below,  note  b,  6. 

6.  Where  one  wrote  his  name  in  blank  upon  the  back  of  a  promissory 
note,  as  a  guarantor  of  the  payment,  and  authorized  another  to  write  a  suffi- 
cient guaranty  over  the  name,  it  was  held  to  be  a  memorandum  in  writing 
signed  by  the  party,  within  the  meaning  of  the  statute  of  frauds,  and  parol 

testimony  was  reeeiTed  to  prove  such  authority.     Ulen  vs.  Kittredge,  7 
Mass.  28ii 

7.  Wbere  the  law  raises  a  promise,  tho  case  is  not  within  this  statute. 
Goedwim  4r  al.  vs.  Gilbert  fy  al.  9  Mass.  514. 

8.  Where  the  promise  is  prospective,  to  pay  the  debt  of  another,  which 
may  accrue  in  consequence  of  the  very  promise  which  is  made,  this  is  con- 
sidered as  not  affected  by  the  statute.  The  consideration  is  then  co-existing 
with  the  promise;  and  it  is  the  original  debt  of  the  party  making  the  prom- 
ise. Perley  vs.  Spring,  12  Mass.  298.  See  Towne  vs.  Grover,  9  Pick. 
306. 

9.  The  statute  applies  to  a  mere  promise  by  one  party  to  pay  money  to 
another,  as  well  as  to  a  mutual  agreement  where  each  party  stipulates  to  do 
something.     Cabot  fy  aU  vs.  Haskins  4-  at  8  Pick.  88. 
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Ch.  53.     misdoings  of  another  person,  or  to  charge  any  person  upon 
^-^""^"^-^     any  agreement  made  upon  consideration  of  marriagef ,  or  upon 

uote  X,  3.]  '  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year,  from  the  making  thereof;  and  no  action  shall 
hereafter  be  maintained  upon  any  contract  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in,  or  con- 
cerning the  same,  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  (b) ,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized. 

AiiicaseB,  &c.       Sect.  2r.     Be  it  further  enacted^  That  all  leases,  estates, 

■ot  in  wrilinsf,   .  r  /•       i     i  i  r  •      • 

to  have  no  oth-  uitcrests  ot  treehold,  or  terms  of  years,  or  any  uncertam  in- 

(6)  1.  If  a  contract  in  writing  be  signed  by  the  party  sooght  to  be  charged, 
it  is  sufficient  to  take  the  case  out  of  the  statute  of  frauds,  though  it  be  DOt 
signed  by  the  party  seeking  the  remedy.     Bar  stow  vs.  Gray,  3  Off.  409. 

2.  The  auctioneer,  in  a  sale  of  lands,  is  the  agent  of  both  parties;  and 
his  entry  of  the  purchaser's  name  on  his  book  or  memorandum  containing 
the  particulars  of  the  contract  is  a  sufficient  signing,  within  this  statute. 
Cleaves  vs.  Foss,  4  Glf.  1.     See  Davis  vs.  Rowell  fy  ah  2  Pick.  64. 

3.  It  is  not  necessary  that  the  auctioneer's  authority  should  be  in  writing. 
Alna  vs.  Plummer,  4  Glf.  258. 

4.  It  k  sufficient  if  the  memorandum  be  made  by  the  auctioneer's  clerk, 
if  in  the  presence  of  both  parties  and  the  auctioneer.     lb. 

5.  Where  one  undertakes  to  pay  the  debt  of  another,  and  by  the  aame 
act  also  pays  his  own  debt,  which  was  the  motive  of  the  promise;  the  prom- 
ise need  not  be  in  writing.     Dearborn,  Treasurer,  vs.  Parks,  6  Glf.  81. 

6.  A  parol  agreement  for  the  conveyance  of  land  is  not  absolutely  void 
by  the  statute  of  frauds;  but  if  any  act  has  been  done  in  part  execution  of 
the  agreement,  which  would  not  have  been  done  but  on  account  of  it,  which 
was  done  with  a  view  to  the  agreement,  and  which  is  prejudicial  lo  the  par- 
ty doing  it,  the  parties  are  not  permitted  to  treat  the  agreement  asanuiJity. 
Davenport  vs.  Mason,  15  Mass.  85. 

7.  A.  having  received  a  conveyance  of  land  from  6.  made  a  verbal  prom- 
ise that  he  would  on  a  certain  day  thereafter,  make  a  defeasance  thereof,  so 
that  the  same  should  operate  as  a  mortgage,  such  promise  was  holden  to  be 
void  by  the  statute  of  frauds.  Boyd  vs.  Stone,  11  Mass.  342.  See  also, 
Sherburn  vs.  Fuller,  5  Mass  133. 

8.  The  claim  of  a  right  to  enter  upon  the  land  of  another  to  repair  a  dam 
necessary  to  the  working  of  a  mill,  and  originally  erected  with  the  consent  of 

^  the  owner  of  the  soil,  cannot  be  maintained  but  by  showing  a  grant,  or  a  pre- 
scriptive right,  ns  it  is  barred  by  the  statute  of  frauds.  Cooh  vs.  Stearns,  11 
Mass.  536. 
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terests  of,  in  or  out  of,  any  messuages,  lands,  tenements  or    Ch.  53. 
hereditaments,  made  or  created  by  livery  and  seizin  only,     "^^^^^ 

'  ...  .  "^      er  effect  than 

or  by  parole,  and  not  put  in  writing,  and  signed  by  the  par-  leases  or  ea- 

,  .  .         ,  ,     .  ,  talea  at  will. 

ties  so  makmg  or  creatmg  the  same,  or  their  agents  thereun- 
to lawfully  authorized  by  writing,  shall  have  the  force  and  [Mass.  Stat. 

,  Mar.  10, 1784y 

effect  of  leases  or  estates  at  will  only  (c);  and  shall  not,  ei-  §  i.] 

ther  in  law  or  equity,  be  deemed  or  taken  to  have  any  other 

or  greater  force  or  effect ;  any  consideration  for  making  any 

such  parole  leases  or  estates  notwitlistanding.     And  no  leases,  ^  . 

estates  or  interests  (J),  either  of  freehold  or  term  of  years,  shall  be  aiwign- 

.  f»  e^>  granted  or 

or  any  uncertain  interest  of,  in,  to  or  out  of,  any  messuages,  surrendered, 
lands,  tenements  or  hereditaments,  shall  at  any  time,  be  as-  "r  ^itwig, 
signed,  granted  or  surrendered,  unless  it  be  by  deed  or  note  ^^s^^*^^- 
in  writing,  signed  by  the  party  so  assigning,  granting  or  sur- 
rendering the  same,  or  their  agentsf  thereunto  lawfully  author-  ^Jf^**'^' 
ized  by  writing,  or  by  act  and  operation  of  law. 

Sect.  3*.     Be  it  further  enacted ^  That  no  contract  for       [•341] 
the  sale  of  any  goods,  wares,  or  merchandize  (c),  for  the 

(c)  I.  A  tenant  at  will  ia  not  entitled  to  notice  to  quit,  hot  he  ia  to  be  al- 
k>wad  a  reasonable  time  for  the  purpose  of  removing  his  family  and  prop- 
erty. What  is  a  reasonable  time  is  a  qaestion  of  law.  Ellis  vs,  Paige  4r 
ai.  I  Pick,  43. 

2.  The  same  point  is  doubted,  in  Coffin  vs.  Lunt,  2  Pick.  71 ;  where 
it  ia  mled,  that  if  the  tenant  at  will  is  so  entitled  to  notice,  the  notice  roust 
be  regulated  by  the  terms  of  his  contract;  as  where  the  letting  is  by  the 
month,  a  month's  notice  is  sufficient. 

S.  See  also  ch.  268,  §  4,  vol.  8,  p.  97. 

(«i)  The  right  in  equity  of  redeeming  real  estate  mortgaged,  is  such  an  in- 
terest in  land  as  cannot,  by  our  statute  of  frauds,  be  found  by  parol.  Sfott 
It  oi.  vs.  MeFarland,  adm.  13  Mass.  311. 

(e)  1.  A  contract  for  the  sale  of  merchandise  was  holden  to  be  binding  on 
the  party  signing  a  memorandum  thereof,  although  he  had  no  counterpart 
thereof;  although  the  signature  of  such  party  was  above  and  not  below  the 
body  of  the  memorandum;  and  although  it  did  not  specify  the  weight  of  the 
merchandise  contracted  to  be  sold.  Penniman  vs.  Hartshorn  Bf  a/.  18 
Mass.  87. 

2.  Such  a  contract  to  sell,  without  delivery,  does  not  pass  the  property. 

8.  A  parol  sale  of  the  timber  standing  on  land,  to  be  cut  and  carried 
away  within  a  reasonablo  time,  would  at  least  amount  to  a  license  which 
need  not  be  in  writing,  and  which  would  protect  the  vendee  in  cutting, 

Vol.  I.  37 
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Ch.  54.     price  of  thirty  dollars  or  more,  shall  be  allowed  to  be  good, 
^^""^^•^      except  the  purchaser  shall  accept  part  of  the  goods  so  sold. 

No  contract  for         ,  ,,  .         ,  .  i  •         • 

sale  of  goods  and  actually  receive  the  same,  or  give  something  in  earnest 
m^rc,  good'un-  to  bind  the  bargain,  or  in  part  payment,  or  that  some  note  or 
OT  wutST  ex2  memorandum  in  writing  of  the  said  bargain  be  made  and  sign- 
rM*^'  s  ®^  ^y  ^^^  parties  to  be  charged  by  such  contract,  or  their 
June  19, 1788,  agents  thercunto  lawfully  authorized.     [Approved  March  8, 

§  2. 1 

1821.] 

Additional  Act,  ch.  358,  Vol.  3,  p.  209. 


Chapter  •S4. 

AN  ACT  MtabliBhing  a  Suprone  Judicial  Court  within  this  State. 

Coon  esub-        Sect.  1.     x>E  i<  enacted  by  the  Senate  and  House  of 

hshed.  Representatives^  in  Legislature  assembhd^   That  there  shall 

July  8,  1782,  be  a  Supreme  Judicial  Court  within  this  State,  to  consist  of 

one  Chief  Justice  and  two  other  Justices,  each  of  whom  shall 

be  an  inhabitant  of  this   State,  of  sobriety  of  manners  and 

learned  in  the  law,  to  be  appointed  and  commissioned  as  is 

by  the  Constitution  provided,  and  they  or  any  two  of  them, 

shall  be  a  Court,  and  hare  cognizance  of  pleas  real,  personal 

Jurisdiction,     and  mixed  ;  and  of  all  civil  actions  between  party  and  party, 

and  between  the  State  and  any  of  the  citizens  thereof,  wheth- 

i^rew^d  ^  5  er  the  same  do  concern  the  realty,  and  relate  to  right  of  free- 

requircs  two    hold,  inheritance  or  possession,  vvhetlier  the  same  do  concern 

Justices  to  con-     , 

stitutc  a  quo-  the  personally,  and  relate  to  any  matter  of  debt,  contract, 
9«./  See  ch.  damage  or  personal  injury  ;  and  also  all  mixed  actions,  which 
a!  p.  490  ^""^  ^^  concern  the  realty  and  personalty  brought  legally  before 
the  same  Supreme  Judicial  Court,  by  appeal,  review,  writ  of 
error,  or  otherwise  ;  and  in  all  such  actions  real,  personal 
and  mixed,  to  give  such  judgment,  and  award  such  execution, 
as  ihe  common  rules  of  justice  and  the  laws  of  this  State  shall 
direct ;  and  shall  take  cognizance  of  all  capital  and  other  of- 
fences and  misdemeanors  whatsoever  of  a  public  nature,  tend- 

—  ■  —  ■  —  -^-      . 

against  an  action  of  trespass  by  the  original  owner.     Erskine  vs.  Plummer^ 
7  Glf,  451. 
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ing  either  to  a  breach  of  the  peace,  or  the  oppression  of  the    Ch.  54. 
citizen,  or  raising  of  faction,  controversy  or  debate,  to  any     v.^'v-^^ 
manner  of  misgovemment ;  and  of  every  crime  whatsoever 
that  is  against^  the  public  good,  and  shall  by  virtue  of  their      [*242] 
office,  be  severally  conservators  of  the  peace  throughout  the 
State.     And  upon  all  persons  duly  and  legally  convicted  be- 
fore the  said  Court,  of  crimes,  offences  or  misdemeanors,  to 
inflict  such  punishment  as  by  the  laws  of  the  State  is  provi- 
ded.    And  in  case  of  legal  conviction,  where  no  punishment 
by  statute  law  is  provided,  then  the  said  Court  shall  punish 
the  person  so  convicted,  according  to  the  common  usage  and 
practice  within  this  State,  not  repugnant  to  the  Constitution, 
according  to  the  nature  of  the  offence.     And  said  Coiu-t  are 
hereby  invested  generally  with  all  the  jurisdiction,  power  and 
authority,  except  in  relation  to  the  appointment  of  Clerksf,  (fSee  eh.  90, 
and  enjoined  to  perform  all  the  duties,  which  by  existing  laws 
adopted  by  the  Constitution,  and  not  repugnant  thereto,  ap- 
pertain and  belong  to  the  Supreme  Judicial  Court.     And  may 
issue  all  manner  of  writs,  executions,   certificates  and  pro- 
cesses whatever,  for  carrying  into  effect  and  authenticating 
any  judgment,  order  or  adjudication  whatever,  which  may 
have  been  rendered  in  the  late  Supreme  Judicial  Court,  in 
any  county  within  this   State,  prior  to  the  sixteenth  day  of 
March  last ;  and  all  suits,  writs,  executions,  certificates  and 
j)rocesses,  when  so  issued,  shall  be  of  the  same  effect,  and 
1)6  executed,  levied  and  extended  in  the  same  manner,  as  if 
assued  on  any  judgment,  order  or  adjudication  of  the  Court 
liereby  created  ;  and  all  records  and  documents  of  the  late 
Supreme  Judicial  Court,  now  remaining  in  the  several  coun- 
ties in  this  State  shall  be  placed  and  remain  under  the  con- 
trol and  authority  of  the  Supreme  Judicial  Coiu*t  of  this  State, 
i  n  the  same  manner  and  for  the  same  purposes  as  the  records 
^.nd  documents  of  their  own  doings,  and  the  Clerk  of  the 
same  Court  shall  have  the  like  power  in  relation  to  the  one 
^s  the  other  of  those  records  and  documents. 

Sect.  2.     Be  it  further  enacted ^  That  the  same  Supreme  May  order  Um 
Judicial  Court,  may  by  certiorari  (a)  or  other  legal  methods,  mferior'coorti 

i^a)  I.  Upon  certiorari  an  order  of  notice  ienies,  and  upon  a  retam  of  the 
record  the  Court  inspect  it,  and,  if  they  find  erron,  will  qmmh  the  proceed- 
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Ch.  54.     cause  to  be  brought  before  them,  as  weU  wdictments  or  otii- 
"^^"^•""^^      er  criminal  prosecutions  or  civil  proceedings  pendine  in.  as 

to  be  brought  ^  '  J    .    J  r 

before  them,     the  records  of  sentences,  orders,  decrees,  and  judgments  of 
[lb.  i  2.]        any  Court  of  inferior,  criminal  or  civil  jurisdiction,  and  to  pro- 
ceed, order  and  award  thereon,  as  is  or  shall  be  by  law  pro- 
vided and  directed.     And  the  said  Supreme  Judicial  Court 
[*243i      is^  empowered  to  impose  and  administer  aU  oaths,  as  well 
teroadM *°"     those  that  are  necessary  for  promoting  justice  between  par- 
ty and  party  as  those  necessary  to  the  conviction  and  pun- 
And  punish  for  ^shment  of  offenders  ;  and  to  punish  at  the  reasonable  dis- 
contempts.       cretion  of  the  Court,  all  contempts  committed  against  the 
authority  of  the  same  ;  and  the  said  Court  shall  have  power 
to  issue  all  writs   of  prohibition  and  mandamus,  according 
to  the  law  of  the  land,  to  all  Courts  of  inferior  judiciary 
powers,  and  all  processes  necessary  to  the  furtherance-  of  jus- 
tice, and  the  regular  execution  of  the  laws. 
h^^J^tS^the       Sect.  3.     Be  it  further  enacted^  That  all  writs  and  pro- 
fint  Juftice.     cesses  of  the  same  Court,  shall  be  in  the  name  of  the  State 

ings  without  an  assignment  of  errors,  which  is  necessary  upon  a  writ  of  er- 
ror.    Com.  vs.  Shelden  4*  oh.  3  Mass.  188. 

2.  Where  the  error  is  merely  in  the  forms  of  the  proceedings,  not  affect- 
ing the  substantial  justice  of  the  cause,  the  court  will  refuse  the  writ  of  cerfi- 
orari.  Ex  parte y  Miller ^  4  Mass.  665;  Weston  if  als.  ex  parte ^W 
Mass.  417;  Freetown  vs.  Bristol,  C.  C  9  Pick.  46. 

3.  This  court  will  not  grant  a  certiorari  to  bring  before  tbem  the  pro- 
ceedings of  a  Court  Martial.     Ex  parte,  Dunbar,  14  Mass.  398. 

4.  A  certiorari  will  not  be  granted  unless  probable  cause  be  shown  for 
supposbg  injustice  has  been  done  in  the  court  below.  Lees  vs.  Childs,  17 
Mass.  351. 

5.  Where  the  proceedings  of  the  court  below  are,  in  anjr  stage  of  tbem, 
difl*ercnt  from  the  coarse  of  the  common  law,  the  only  mode  of  correcting 
any  error  that  may  have  occurred  is  by  a  writ  certiorari.  Melvinvs.  Bridge, 
3  Mass.  805;  Edgar  vs.  Dodge,  4  Mass.  670;  Com.  vs.  B.  H.  T.  Corp. 
oMass.  420;  Com.  vs.  Ellis,  11  Mass.  465. 

6.  Judgment  for  costs  cannot  be  rendered  upon  a  certiorari,  but  only  the 
proceedings  affirmed  or  quashed.     lb. 

7.  Certiorari  does  not  lio  to  quash  proceedings  in  the  location  of  a  town 
way.     Harlow  vs.  Pike,  3  Glf.  438. 

8.  Hayward  Pet.  10  Pick.  858;  Gile  vs.  Moore,  2  Pick.  886;  Oark  vs. 
Com.  4  Pick.  125;  Com.  vs.  Hall,  8  Pick.  440. 
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of  Maiae,  bear  test  (b)  of  the  first  Justice,  who  is  not  a  par-     Ch.  54. 
ty  to  the  suit,  and  shall  be  under  the  seal  of  the  same  Court     ^-^"^^-^^-^ 
and  signed  by  the  Clerk. 

Sect.  4.     Be  it  Jurther  enacted,  That  tlie  same  Supreme  May  make 
Judicial  Court,  shall  and  may,  from  time  to  time,  make,  re-  admUsioirS" 
cord,  and  establish  all  such  rules  and  regulations  with  re-  a"ornic«,&c. 
spect  to  the  admission  of  Attomies  and  Counsellors,  ordina-  [ib.  §  4.] 
rily  practising  in  the  said  Court,  and  all  other  rulesf  respect-  [fi  cif.  4io.] 
ing  modes  of  trial,  and  the  conduct  of  business,  as  the  discre- 
tion of  the  same  Court  shall  dictate.     Provided  always^  That  ProviBo. 
such  rules  and  regulations  be  not  repugnant  to  the  laws  of 
the  State. 

Sect.  6.    [Repealed,  see  ch.  219,  §  9,  vol.  8,  p.  49. 

It  provided  the  times  of  holding  the  S.  J.  Court  in  the  several*  comities  for  [*244] 

the  year  1820.] 

Sect.  6.  Be  it  further  enacted,  That  all  actions  and  Actions  now 
civil  suits  of  every  name  and  kind,  which  may  be  pending  in  P«"<**"K- 
the  Supreme  Judicial  Court  for  tlie  counties  of  Cumberland 
and  Oxford  :  or  for  the  counties  of  Kennebec  and  Somerset ; 
or  for  the  counties  of  Hancock,  Washington  and  Penobscot, 
on  the  first  day  of  April  next ;  which  shall  have  been  origin- 
ally commenced  in  the  Courts  of  Common  Pleas  for  the 
counties  of  Oxford,  Somerset,  Washington  or  Penobscot  re- 
spectively ;  all  petitions  in  which  the  petitioner  may  be  an 
inhabitant  of  either  of  said  counties,  and  all  indictments 
against  any  person  or  persons  for  offences  committed  within 
either  of  said  counties,  shall  be  transferred  and  removed  to, 
entered,  heard,  tried,  and  proceeded  upon,  at  the  Supreme 
Judicial  Court,  then  next  to  be  holden  within  the  said  coun- 
ties of  Oxford,  Somerset,  Washington  and  Penobscot  re- 
spectively, witliin  which  the  said  actions  originated  and  were 
commenced,  the  said  petitioners  reside,  and  the  said  offences 
may  have  been  committed  ;  and  M  the  papers  and  docu- 
ments, belonging  to  all  such  actions,  suits,  petitions  and  in- 
dictments,* shall  be  delivered  over  to  the  Clerks  of  the  said  t*245] 
counties  of  Oxford,  Somerset,  Washington  and  Penobscot 
respectively.      And  all  appeals  which  may   be  made  from 

(&)  1.  Ripley,  ex.  vs.  Warreo,  adm.  2  Pick.  592. 
2.  Taylor  vs.  Henry,  2  Pick.  897. 
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Ch.  54.  anj  Court  of  Common  Pleas,  and  all  recognisances  which 
>^'>^^'*^  may  be  taken,  and  all  offences  which  may  be  committed 
within  either  of  the  said  counties  of  Oxford,  Somerset, 
Washington  and  Penobscot,  after  the  first  day  of  the  terms 
of  the  Supreme  Judicial  Court  to  be  holden  prior  to  the  first 
day  of  May  next,  for  the  counties  of  Cumberland  and  Ox- 
ford, and  for  the  counties  of  Kennebec  and  Somerset,  and 
for  the  counties  of  Hancock,  Washington  and  Penobscot 
respectively,  shall  be  entered,  heard,  tried,  prosecuted  and 
proceeded  upon,  at  the  Supreme  Judicial  Court  then  next 
to  be  holden  within  and  for  the  said  counties  respectively, 
where  the  appeals  may  be  made,  the  recognisances  may  be 
taken,  and  the  offences  may  be  committed. 

Skct.  7.    [Repealed ;  see  cb.  219,  ^  9,  Vol.  8,  p.  49. 

It  empowered  one  Judge  to  adjourn  the  Court  in  case  a  qaomm  wat  not  preaeDt. 

Sect.  8.  Be  it  further  enacted^  That  when  at  any  term 
Judgment  how  ^^  ^®  Supreme  Judicial  Court  holden  or  to  be  holden  in  any 
in  «rtai^^  county,  any  actions  shall  have  been  continued  nisi  for  ad- 
<»«»•  visement  by  the  Court,  or  for  argument  by  consent  of  par- 

rMa«8.  Stat.    ^*®s>  ^"^  ^^®  Justices  of  said  Court  shall  have  determined 

f^i*';.*o'  *®^®'  the  same  before  the  next  term  of  said  Court  holden  in  the 
§  1  &  2. 

same  county,  it  shall  be  lawful  to  enter  judgment  upon  said 
actions  as  of  the  last  term  of  said  Court,  at  which  said  ac- 
tions shall  have  been  continued,  or  at  the  succeeding  term. 
And  whenever  the  Clerk  of  said  Court  in  any  county  shall 
enter  a  judgment  upon  any  action  by  order  of  the  Justices 
of  said  Court  out  of  term  time,  he  shall  enter  upon  hi^  dock- 
[•246]  et*  the  time  when  he  shall  receive  such  order,  and  all  liens 
created  by  attachment  on  mesne  process  in  said  actions,  shall 
continue  and  be  in  force  for  and  during  thirty  days  after  the 
then  next  term  of  the  Supreme  Judicial  Court  for  said  county, 
any  thing  in  the  law  to  the  contrary  notwithstanding. 

Sect.  9.     Be  it  further  enacted^  That  the  Governor,  by 

BepwrtCT  to  be  and  With  the  advice  of  the  Council,  shall,  as  soon  as  may  be 

after  the  passing  of  this  act,  appoint  some  suitable  person, 

MarTs  ^804  '^^^^^  ^^  ^he  law,  to  be  a  Reporter  of  the  decisims  of  the 

§  ^'1  Supreme  Judicial  Court,  who  shall  be  sworn  to  the  faithful 

discharge  of  his  duty,  and  shall  be  removable  at  pleasure  of 

the  Executive  ;  whose  duty  it  shall  be,  by  his  personal  at- 


x^' 
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tendance,  or  by  any  other  means  in  his  power,  to  obtain    Ch.  55. 
true  and  authentic  reports  of  the  decisions,  which  may  here-     ^-^^^<'^-' 
after  be  made  by  said  Court,  and  shall  publish  the  same 
wheneyer  they  will  compose  a  suitable  volume. 

Sect.  10.     Be  it  further  enacted j  That  the  said  Report- __. 

His  s&lsury* 

cr  shall  receive  out  of  the  Treasury  of  this  State,  six  hun- 
dred doUars  annually,  which  together  with  the  profits  arising  t^-  5  *•! 
from  the  publication  of  his  said  reports,  shall  be  a  full  com- 
pensation for  his  services  aforesaid  ;  and  that  the  money,  paid 
by  persons  admitted  to  practise  as  Attorneys  in  the  Supreme 
Judicial  Court  shall  be  a  fund  for  the  payment  of  said  sum  : 
and  if  insufficient,  to  be  paid  out  of  any  other  monies  in  the 
Treasury  not  otherwise  appropriated. 

Sect.  11.  Be  it  further  enacted.  That  this  act  shall  continue  in  force  during  [§  11,  repeal- 
the  term  of  three  years  from  the  passing  the  same  and  no  longer.  [Approved  June  ^^  ^'^®  ^* 
24, 1820.]  ^j  ''^*-  ^'  P- 

Additional  Act,  ch.  200,  vol.  3,  p.  22.    See  also  ch.  219,  vol.  3,  p.  45. 


Chapter  SS. 

AN  ACT  to  alter  the  times  of  holding  the  Supreme  Judicial  Court,  and  Circuit 

Court  of  Common  Pleas,  in  the  County  of  Cumberland*.  [♦2471 

[Repealed,  see  ch.  234,  vol.  3,  p.  63,  and  oh.  826,  vol.  3,  p.  172.] 

[Approved  March  21,  1821.] 


Chapter  tl6. 

AN  ACT  in  addition  to  "An  Act  establishing  a  Supreme  Judicial  Court  within 

this  State." 

JoE  it  enacted  by  the  Senate  and  House  of  Representa-  j^  certata  m* 
HveSj  in  Legislature  assembled^  That  in  all  actions,  peti-  J^*,^^|jp 
tions,  and  civil  suits  pending;  before  the   Supreme  Judicial  power  to  hear 

^^  r       •  J  i^  i_  •"**^    decide 

Court,  wherein  any  two  of  the  Judges  of  said  Court,  have  causes. 
been  of  counsel  for  either  party,  or  are  otherwise  interested 
in  such  actions,  petitions  or  civil  suits,  one  of  the  Justices  of 
said  Court,  who  has  not  been  counsel  or  otherwise  interested 


•a      m- 
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Ch.  57.  as  aforesaid,  shall  have  full  power  and  authority  to  hear,  ad- 
judge, and  determine  said  actions,  petitions,  and  civil  suits 
with  or  without  the  intervention  of  a  Jury,  as  the  parties  may 
by  their  pleadings,  or  agreed  statements  of  facts,  render  ne- 
cessary according  to  law ;  any  thing  in  the  act,  to  which  this 
is  an  addition,  to  the  contrary  notwithstanding.  [Approved 
March  8,  1821.] 


Chapter  S7. 

AN  ACT  defining  the  powers  of  the  Judicial  CourU  in  grmnting  Reriewi  and  for 

other  purposes. 

When  there  is  Sect.  1.  J3E  it  enacted  by  the  Senate  and  Hou9t  of 
sicte\  verdict!  Representatives ^  in  Legislature  assembled^  That  wherever 
be  m^tLir*^  there  shall  have  been  any  legal  cause  for  any  Judicial  Court 
[Masd.  8^  before  judgment,  to  set  aside  any  verdict,  but  nevertheless 
§  1.]  judgment*  shall  have  been  rendered  on  such  verdict,  the  party 

aggrieved  by  such  judgment  may  petition  the  Justices  of  tlie 
Court,  at  any  of  their  terms,  for  a  review  of  such  cause  ;  and 
after  due  no-  the  said  Justiccs  on  due  notice  to  the  adverse  party,  and  full 

ticc,  and   on  ,  ^  . 

condition.        Consideration  (a)  of  such  petition,  are  hereby  empowered  (if 
they  see  fit)  to  grant  a  review  (b)  of  the  said  cause  on  such 

(a)  1.  The  affidavit  of  a  petitioner  in  snch  case  majr  be  used  on  the  hearing 
of  the  petition,  to  prove  facts,  known  to  himself  onlj.  Coffin  v$.  Abbot,  7 
Mass.  252. 

2.  Depositions  of  other  persons  are  not  received  on  snch  hearing,  nnleas 
taken  with  the  usaal  forms,  as  depositions  in  the  trial  of  a  cause.     lb. 

(6)  1.  Whore  a  witness,  whose  testimony  was  in  favor  of  the  prevailing  par- 
ty in  a  cause,  is  afterwards  convicted  of  perjury  in  giving  snch  testimony,  the 
Court,  in  the  exercise  of  its  discretion  under  this  statute,  will  grant  a  writ  of 
review.     Morrill,  petr.  va.  Kimball,  1  Glf.  322. 

2.  A  writ  of  review  cannot  be  granted  in  a  criminal  caso,  under  any  of 
the  provisions  of  this  act.      Wells*  case,  2  Glf.  822. 

3.  Reviews  are  had  only  in  actions  commenced  by  writ.  Bcrden  vt. 
Bowen,  7  Mass.  93  ;    Pope  vs.  Pope,  ex.  4  Pick.  129. 

4.  Whether  the  provisions  of  this  statute  extend  to  prosecutions  under 
the  statute  for  the  maintenance  of  bastard  children.  Quere;  Gowen,  es 
parte,  4  Glf.  58. 


^I^.- 
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terms  and  conditionsf  as  to  them  ms^y  seem  just  and  reason*    Ch.  57. 
able  between  the  said  parties.  [^^^^X^2, 

Sect.  2.  Be  it  further  enacted.  That  whenever  by  rea-  vol. 3,  p. 360.] 
son  of  any  accident,  mistake,  or  any  unforeseen  cause,  judg-  ^  oTaocidMiT 
ment  shall  have  been  rendered  on  discontinuance,  nonsuit,  mwtake,  &c. 

judgment  haa 

nil  dicit,  non  sum  informatus,  report  of  referees,  or  default,  been  rendered, 
or  suits  may  have  been  discontinued  without  judgment,  to  the  ^     ^   '^ 

5.  Whether  the  process  by  petition  for  partition  is  within  the  meaning  of 
this  statute,  quere.    Sturdivant  vs.  Greely  fy  ah.  4  Glf.  634. 

6.  But  if  it  is,  no  review  can  be  had  of  either  one  of  th^  judgments  in 
partition,  without  the  other.  Therefore,  where  the  judgment  quod  partitio 
fiat  was  rendered  upon  demurrer,  the  title  of  the  petitioners  not  being  con- 
tested, but  a  mbtake  was  made  by  the  commissioners,  which  was  not  dis- 
covered till  after  the  final  judgment;  it  was  held  that  a  review  could  not  be 
granted,  for  the  correction  of  this  error.     Tb. 

7.  By  the  subsequent  statute  of  Feb.  7,  1828,  judgments  upon  petitions 
for  partition  are  open  to  review.  See  ch.  384,  vol.  3,  p.  233.  But  the  ap- 
plication for  such  review  must  be  made  within  three  years  after  the  rendition 
of  the  judgment  complained  of.     See  ch.  432,  vol.  8,  p.  276. 

8.  No  new  trial  or  review  will  be  granted  on  account  of  newly  discover- 
ed evidence  which  is  merely  cumulative.     Warren  es.  HopCt  6  Glf,  479. 

9.  Reviews  and  new  trials  will  be  granted  where  a  material  witness, 
whose  testimony  at  the  trial  was  against  the  interest  of  the  petitioner,  has 
discovered  since  that  he  testified  incorrectly  by  mistake.     lb. 

10.  Or  when  the  newly  discovered  evidence  relates  to  confessions  or  de- 
clarations of  the  other  party  respecting  a  material  fact,  and  inconsistent  with 
the  evidence  adduced  by  such  party  at  the  trial.     Ih. 

11.  Or  where  such  evidence  was  placed  beyond  the  knowledge  or  con- 
trol of  the  petitioner,  by  means  of  the  other  party,  and  with  a  view  to  preju- 
dice the  petitioner's  cause.     Ih. 

12.  A  writ  of  review  does  not  lie  upon  a  judgment  rendered  on  a  report 
of  referees.  Dicker$on  vs.  Davis,  4  Mass.  520.  See  Stone  4r  als.  vs. 
Davis  fy  als.  14  Mass.  360. 

13.  A  writ  of  review  is  a  writ  of  right,  in  the  nature  of  a  scire  facias 
to  hear  errors,  in  a  record  or  process  remaining  with  the  court.  Burrell 
vs.  Burrell,  10  Mass.  222. 

14.  A  review  commenced  and  discontinued  is  not  a  bar  to  another  re- 
view in  the  same  action,  if  not  prevented  by  other  limitations.     Jb. 

15.  A  review  may  be  granted  on  the  petition  of  a  trustee,  who  suffered  a 
default  upon  a  scire  facias.  Ex  parte,  Packard,  10  Mass.  426.  See 
Perry  vs.  Goodwin,  6  Mass.  498. 
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Ch.  67.  hindrance  or  subversion  of  justice,  the  said  Justices,  on  pe- 

^^^^^"^^  tition  as  aforesaid,  are  further  empowered  to  grant  a  review 

nni^  grant  a  of  the  action.     And  the  said  Justices  shall  be,  and  they  are 

in^a/rcivii  ac-  hereby  vested  with  discretionary  power,  to  grant  reviews  in 

raumoJb^  all  (c)  civil  actions,  in  manner  as  aforesaid,  whenever  they 

i****i"8  ^791  ^'^  j"^g6  ^t  to  ^^  reasonable,  without  being  limited  to  par- 

§  2.]  ticular  cases. 

la  case  of  Sect.  3.     Be  it  further  enacted j  That  wherever,  by  rea- 

judgmeots  gQu  of  any  of  the  causes  mentioned  in  the  last  enacUns  clause, 

rendered  in  -^  z»  ^ 

Common  Pieai  any  jud&:ment  in  the  Circuit  Court  of  Common  Fleas,  or  be- 
er before  Ju»-       J  J      o  i 

tice  under  cer-  fore  any  Justicc  of  the  Peace,  may  have  been  rendered  in 

tain   circiim-  .       .  i  •  .*         «  i 

ytanoei,  manner  as  m  the  same  clause  is  mentioned  ;  or  any  appeal 

may  have  been  prevented  or  lost  to  the  hindrance  or  subver- 

rufa—     StAt 

June  is»  1788,  sion  of  justice  as  aforesaid  ;   and  the  party  aggrieved  shall 

^    ^  produce  in,  and  file  with  the  Clerk  of  the  Supreme  Judicial 

Court  a  copy  of  record  of  the  cause  duly  attested,  and  shall 

Coort  may      petition  the  Justices  of  the  same  Court  for  a  review  of  the 

grant  a  review  m  •ii  •  t    t       • 

on  petition  of  cause,  in  manner  as  aforesaid,  the  said  Justices  may  grant  a 
party  injured;  j.gyjg^  ^f  ^^  ggjj  cause  in  manner  aforesaid  to  be  heard  and 

provided  ap-  determined  in  the  said  Supreme  Judicial  Court :  Provided^ 
ms^^ within  -That  application  be  made  to  the  Justices  of  the  said  Court 
8  years.  widiin  three  years  after  the  rendition  of  the  judgment  com- 

IJH^we  vs.  plained  of,  and  only  onef  review  shall  ever  be  granted  in  any 
Mass.  490.]     action  by  virtue  of  this  act. 

When  review  Sect.  4.  Be  it  further  enacted^  That  whenever  a  review 
writ  tobe  sued  ^^  granted  by  virtue  of  this  {d)  act,  a  writ  of  review  shall  be 

(c)  1.  The  S.  J.  Court,  io  the  exercise  of  its  general  power  to  grant  reviewa 
in  all  cases,  will  not  sustain  an  application  for  the  review  of  an  aetion  in  a  Joa- 
tice^s  Court,  where  the  party  may  have  redress  in  the  C.  C.  Pleas.  Jlier'^ 
rill  98.  Crockett,  6  Glf.  412.     See  ante,  note  a,  0. 

2.  The  discretionary  power,  under  this  section,  does  BOt  extend  to  ap- 
peals from  probate  courts.     Dean  vs.  Dean,  2  Mass.  160. 

{d)  1.  When  granted  under  this  statute  the  writ  mnst  be  entered  at  the  next 
following  term,  nnless  otherwise  specially  provided  in  the  order  of  the  Court 
by  which  the  review  is  granted.     Hohart  vs.  TUton,  1  Glf.  899. 

2.  But  since  the  foregoing  decision,  the  S.  J.  Court  may  allow  entry  of 
writs  of  review  at  the  second  term  afler  being  granted,  by  eh.  347,  §  5.  V0L 
8,  p.  195. 

8.  It  is  farther  provided  by  ch.  602,  §  4,  00/.  3,;).  361,  as  foltoift-e: — 
"That  all  writs  of  review  shall  be  served  within  one  year  from  tha  term 
when  judgment  is  rendered  on  the  verdict  in  the  origina]  aetion." 
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lued  out  and  prosecuted  to  final  judgment  and  execution..     Ch.  67. 
And  the*  party  bringing  such  action  of  review,  shall  produce     ^■^'>^^^^ 

out  ftDQ  prop^ 

in  Court  attested  copies  of  the  writ,  judgment  and  all  papers  cnted: 
used  and  filed  in  the  former  (e)  trial,  and  each  party  shaU  have 
the  liberty  to  oiTer  any  further   evidence  ;  and  the  whole  Prooeedingi. 
cause  shall  be  tried  in  the  same  manner  as  if  no  judgment  te^26^i% 
had  been  given  thereon:  and  the  former  judgment  may  be  i^*^*^i«d-. 
reversed  in  whole  or  in  part,  or  greater  damages  or  less,  or  n»cnt  may]^ 
no  damages  may  be  given,  as  the  merits  of  the  cause  upon  whoU  orpari, 
law  and  the  evidence  shall  appear  to  require. 

Sect.  5.     Be  it  further  enactedy  That  the  Justices  afore-  Execndon  to 
said  to  whom  any  petition  shall  be  preferred  in  manner  afore-  Jj^J'  Sr*"*^ 
said,  are  further  empowered  to  stay  execution  in  the  cause  on 
such  conditions  (/)  as  are  before  mentioned  ;  and  whenever  jm^'s,  1788, 
the  same  Justices  shall  adjudge  that  the  petitioner  shall  take  ^  ^*1 
nothing  by  his  petition,  they  are  also  empowered  to  award 
the  respondent  his  costs,  and  execution  may  be  sued  out  ac-  Coito. 
cordingly. 

Sect.  6.  Be  U  further  enacted^  That  whenever  by  whenbyacci- 
reason  of  any  accident,  mistake  (g)  or  unforeseen  cause,  an  ^^  *^!kc"*aii 
appeal  in  a  civil  action  or  complaint  may  not  be  entered  at  •pr<«1  <>«•  «>«- 

*  *  ,    ,  *■  ^  r      '  plaint  was  not 

the  Supreme  Judicial  Court  at  the  proper  term  of  said  Court  entered  at  the 
for  entering  the  same,  the  Justices  of  the  same  Court  be,  and  8.  j.  Court 
they  are  hereby  empowered,  on  the  petition  of  the  party,  at  ^uy^^at^^any 
their  discretion,  to  order  such  appeal  or  complaint,  to  be  en-  ®*****  ^*™» 
tered  at  any  other  term  of  said  Court,  within  the  county  f***",-  ^.'Si: 

.■'  ^    June  18,1791, 

where  the  judgment  appealed  from  shall  have  been  rendered  ;  §  i.] 
and  to  proceed  to  try  the  appeal  or  affirm  the  former  judg-  and  try  the 
roent,  with  additional  damages  and  costsf,  in  the  same  manner  f^s^d,,  444 
as  they  might  have  done  if  the  said  appeal  or  complaint  had  vol.  8,  p.  288,] 

(e)  The  deposition  of  a  person  used  in  a  former  trial  is  competent  evidence 
in  a  review,  thongh  the  deponent  is  a  party  to  the  suit,  having  become  ad- 
ministrator of  one  of  the  original  parties.     Gold  vs.  £kUiy,adm,  1  Ma$».  1. 

(  /)  See  ch.  602,  §  8,  vol.  8,  p.  851  ;  Lnckport  vs.  Keen,  7  Mass.  500; 
Bingham  vs.  Pepoon  &  al.  9  Mass.  840;  Bacon  vs.  Otis,  11  Mass.  407;  Rice 
vs.  TowDsend,  14  Mass.  866. 

{g)  1.  The  mistake  or  accident  mast  be  specified  in  the  petition  of  the  party  so 
as  to  enable  the  Court  to  judge  thereof.   Jackson  Vi.  Goddard,  1  Mass.  280. 

2.  Tho  petitioner  will  be  confined  to  the  facts  and  witneaset  named  in  the 
petition.     Warren  v$.  Hope,  6  Off,  479. 


.^ 


hindnncr  '^'^  ^^'  entering  the  same  ;  and 

oy  vested  with  all  the  discretionary 
^mJ'J^^^      -  •  .;  appeals  or  complaints  with  which 


renew,  abo     ,  ^  cases  of  petitions  for  review  mention- 


ma^  gnmt  a 
renew,  alir 

tioM,  when*"  ^  ntrided^  That  no  petition  for  entry  of  such 

[jJHiir  Smt.  '•^''^^  ^^'^  ^^  sustained,  unless  such  petition 

JoM  18, 1791  ^  j,mei  to  the  Court  within  one  year  after  the 

...I'/i  such  appeal  or  complaint  ought  to  have  been 
jodsmen  •^^^  provided  ahoj  That  no  goods  or  estate  at- 

g^^  ^j.  or  bail  given  upon  the  original  writ  shall  be  affected 

M"  »■  jiiY  thing  done  by  force  of  this  section ;  but  the  same 

ta  jdii*  remain  discharged,  notwithstanding  the  entry  of  any 

^^'    9uch  appeal  or  complaint  as  aforesaid. 

Sect.  7.     Be  it  further  enacted^    That  every  Circuit 
V  '^  Court  of  Common  Pleas  within  this  State  be,  and  they  are 
••i^jix-'f  hereby  vested  with  the  same  powers  respecting  appeals  made 
*  ^  •«*    from  judgments  rendered  by  Justices  of  the  Peace,  and  com- 
jrJJJ^au:,    plaints  for  not  entering  the  same  ;   and  also  respecting  all 
actions  and  suits  before  Justices  of  tlie  Peace  wherein  the 
itu<  is,  1191,  damage  laid  does  not  exceed  twenty  dollars,  and  wherein 
*  the  defendant  has  been  defaulted  for  want  of  actual  notice 

of  the  suit,  or  by  some  other  accident  or  mistake,  with  which 
llie  Justices  of  the  Supreme  Judicial  Court  are  by  this  act 
vested,  respecting  appeals  from  judgments  rendered  by  Cir- 
cuit Courts  of  Common  Picas,  and  complaints  for  not  enter- 
ing the  same,  and  respecting  the  granting  reviews  in  tlie  cer- 
tain other  actions  or  suits  before  mentioned,  wherein  the  de- 
fendant has  been  defaulted,  or  lost  his  law. 
A  person  Sect.  8.      Bc  it  further  enacted.    That  in  all  cases   in 

gainst  ail  in-  whicli  any  pcrsou  shall  have  presented  any  claim  for  aJiow- 

iHlIvcill      e:«tatC  .  T»ir>^  ..  I'l  1  1 

has  Um?ii  re-  ^"^0  to  any  IJoard  of  Commissioners  which  may  have  been 
i!iisn!u'ier/,ami  appointed  by  any  Judge  of  Probate,  to  receive  and  examine 
t'lki*  &c  "hw  ^'^®  claims  against  the  estate  of  any  deceased  person,  which 
oniittrd  or      may  havc  been  represented  insolvent,  and  such  claim  shall 

mav    omit  ^o     ,  ,  . 

k\\v  notice  of  have  been  rejected  by  such  commissionersf,  and  a  return  of 
puc  at  common  their  doings  made  to  the  Judge  of  Probate,  and  the  claim- 
^*  ant,  who  has  or  may  prefer  such  claim  for  allowance  has  by 

§  ^Cautc,^p.'  ^^^^dcnt>  mistake  or  otherwise,  omitted  to  give  notice,  or 
2^1  shall  hereafter  omit  to  give  notice  at  tlie  Probate   Office, 
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within  twenty  days  after  the  making  of  such  return  of  the    Ch.  67. 
commissioners,  that  it  is  his  or  her  intention  to  have  such     '^-^^v-^-^ 
claim    determined  at   common  law,  the   Supreme   Judicial  Dec.  4, 1S16.] 
Court,  at  any  session  thereof,  holden  in  any  county,  upon  such  ^ 
claimant's  presenting  a  petition  for  relief,  and  making  it  to  i't»on  to  mati- 
appear  that  he  or  she  has  reasonable  grounds  for  expecting 
to  support  his  or  her  claim,  and  that  he  or  she  has  [not  ?]  lost 
his  or  her  right  to  institute  a  suit  against  the  executor  or  ad- 
ministrator of  such  estate,  and  have  such  claim  determined  at 
common  law,  by  his  or  her  negligence,  is  hereby  authorized 
and  empowered  after  due  notice  to  the  adverse  party,  to 
grant  such  claimant  a  right  to  institute  a  suit  for  the  recov- 
ery* of  such  claim  against  the  executor  or  administrator  of      [•251] 
such  insolvent  estate,  at  the  next  Circuit  Court  of  Common 
Pleas,  to  be  holden  in  the  county  in  which  such  executor  or 
administrator  dwells  ;  and  the  same  proceedings  shall  be  had  Proceedings 

.  ,  .  mm  •ii*  ...  ,,tobe  thereup- 

tn  such  suit,  as  are  by  law  provided  m  suits  instituted  by  on  had,  ia 
claimants  for  the  recovery   of  claims  against  insolvent  es-  ^^    *'**** 
tates,  which  have  been  rejected  by  the  commissioners  ap- 
pointed to  receive  and  examine  the  claims  against  such  es- 
tates :  Provided  however ^  That  no  such  petition  shall  be  sus-  ProTiao— 
tained  unless  the  same  shall  be  presented  within  two  years  Such  appiica- 
from  the  return  of  the  report  of  such  commissioners  to  the  made  wiihin 
Judce  of  Probate  and  that  the  distribution  of  any  insolvent  ^^y^^^\  ^' 

^  •'Any    previoot 

estate  which  may  have  been  made  previously  to  the  present-  di«tribution  of 

.  .  ,  *  ^  '^  estate,  not    to 

ing  of  such  petition  and  notice  thereof  to  the  executor  or  ad-  be  disturbed, 
ministrator  of  such  estate,  shall  not  be  disturbed  by  the  judg-  mcnt. 
ment  which  may  be  recovered  in  any  such  suit ;  nor  shall  ^Q^  bT^grantSl 
the  right  to  institute  any  such  suit  be  granted  to  any  claim-  ^j?®"*  ^^'^^^^ 
ant  after  four  years  shall  have  elapsed,  from  the  time  of  grant-  grant  of  admin- 

...  sr         f  o  latration. 

ing  administration  on  such  estate. 

Sect.  9.     Be  it  further  enacted^  That  in  all  such  cases  gup.  court 
where  any  married  man  shall  have  absented  himself  from  JJJa?ried®^.^  * 
this  State  abandonine:  his  wife,  and  not  making;  sufficient  pro-  "»"»  V*  "***" 

°  '    ^  •  r  her  real  or  per- 

vision  for  her  support  (h)  or  maintenance,  the  Justices  of  the  sonai  esutein 
Supreme  Judicial  Court  are  hereby  authorized  at  any  of  the 

{h)  See  <*An  Act  aatborizing  Judges  of  Probate,  ia  certain  cases,  to  ap- 
point Guardians  to  married  women;"  ch.  880,  vol.  8, p.  280;  also,  eh.  485, 
va/.  8,  p.  834. 
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Ch.  67.     terms  of  the  said  Court,  upon  the  application  of  any  such 
^"^"^'"^^     wife,  to  empower  and  enable  her  during  the  absence  of  her 

Not.  21,1787,  husband  from  this  State,  and  no  longer,  in  her  own  name  (i) 

5  11  • 

to  make  and  execute  any  contract  either  under  seal  or  oth- 
erwise, and  by  deed  to  sell  and  convey  any  estate  real  or 
personal,  of  which  at  the  time  of  such  sale,  she  shall  be 
and  to  prose-  seized  or  posscssed  in  her  own  right ;  and  to  commence, 
fend  action!  as  prosccute  and  defend  any  suit  in  law  or  equity  to  final  judg- 
^.       ^  '    ment  and  execution,  in  the  same  manner  as  if  she  was  sole 
and  unmarried  ;  or  the  said  Justices  may  grant  to  any  such 
wife  any  or  all  the  powers  above  described  according  as 
they  shall  judge  the  circumstances  of  such  wife  shall  require. 
If  hoflband  Sect.   10.     Be  it  further  enacted^  That  if  any  such  hus- 

turn  he  shall  band  should  rctum  into  this  State  while  any  contract  made  by 
contracu  of  his  Wife,  pursuant  to  the  powers  aforesaid  should  remain  un- 
^  [•252]  discharged,*  the  same  remedy  shall  lie  against  such  husband, 
[lb.  §  2.]  as  if  the  contract  had  been  made  by  her  before  the  mar- 
Suit  of  the  wife  riagc  ;  and  no  suit  pending,  wherein  his  wife  shall  be  a  party, 
^  his  return,  pursuant  to  the  said  powers,  shall  abate  by  bis  return  into 

this  State. 
^-^  ^    .^        Sect.   11.     Be  it  further  enacted,  That  when  application 
notice,  &c.  be-  shall  be  made  by  any  wife  for  any  or  all  of  the  powers  afore- 
such  powers  to  said  the  Justices  of  the  said  Court,  shall  previous  to  their 
'^'  *  granting  any  of  the  powers  aforesaid,  cause  such  public  no- 

£lb,  §  3.]        jj^jg  ^j  J  Qf  ^j^g  g^i  J  application  to  be  given  as  by  law  tliey 

are  directed  in  case  of  any  libel  filed  by  any  married  woman 
for  a  divorce.     [Approved  March  15,  1821.] 

Additional  Act,  ch.  502,  Vol.  3,  p.  350. 

(t)  At  common  law  the  deed  of  a  married  woman  is  ipto  facto  Toid,  on- 
less  joined  by  the  husband;  nor  when  joined  bj  the  hosbaod,  m  she  liable  on 
any  of  the  covenants,  further  than  as  they  operate  as  an  eatoppel.  Fmoler 
w.  Shearer 1 1  Mass,  21,  and  Colcord  fy  al,  vs.  Swan^  tix.  ib,  291. 

(j)  1.  An  order  to  give  notice  by  publishing  in  a  newspaper  three  weeka 
successively  is  complied  with,  by  publishing  in  such  paper  in  three  anceeaaiTe 
weeks,  although  there  be  not  an  interval  of  a  week  between  cither  of  the 
publications.     Bachelor  vs.  Bachelor,  I  Mass,  266. 

2.  Rule,  to  shew  cause  why  a  writ  of  review  should  not  be  qoaafaed, 
was  granted  on  affidavit  of  the  party  stating  that  he  had  no  noUce  ef  the  ap- 
plication for  the  writ  of  review.     Clap  vs.  Joslyn^  1  Mass,  129. 
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Chapter  SS.  Ch.  58. 

▲N  ACT  extending  the  powen  of  the  Justicee  of  the  Supreme  Judicial  Court,  in 

certain  cases. 

Sect.  1.     J3E  it  enacted  by  the  Senate  and  Jffou$e  of  Tenoiu  ac- 
RepresentoHves^  in  Legislature  assembled^  That  whenever  any  ?„  **Sup^°  Jad. 
person  who  may  have  been  arrested  and  in  custody,  or  in  pris-  2^"  ^J  o"  i„. 
on,  to  answer  for  any  crime  or  crimes,  offence  or  offences,  ■»n»*y»  ^c. 

t      .    .  ,  ^  .  ™*y  he   com- 

before  the  Supreme  Judicial  Court,  shall  be  acquitted  there-  mitted  to  pris- 
of  by  the  Jury  of  trials ;  or  shall  not  be  indicted  by  the  ed  to  reason. 
Grand  Jury,  by  reason  of  the  insanity  or  mental  derange- 
ment of  such  person,  and  the  discharge,  or  going  at  large  fMass.  Stat, 
of  such  person  shall  be  deemed  by  the  same  Court  to  be  §  i.]    *       * 
dangerous  to  the  safety  of  the  citizens,  or  to  the  peace  of 
the  State,  the  said  Court  be,  and  hereby  is  authorized  and 
empowered  to  commitf  such  person  to  prison,  there  to  be  [f  $  i  modifi- 
detained  till  he  or  she  be  restored  to  his  or  her  right  mind,  ^of.  /,p/320.] 
or  otherwise  delivered  by  due  course  of  law.     And  every 
person  so  committed  shall  be  kept  at  his  or  her  own  expense,  pense. 
if  he  or  she  have  estate   sufScient  for  that  purpose ;  other- 
wise at  the  charge  of  the  persoA  or  town,  upon  whom  his  or 
her  maintenance  would  have  been  legally  chargeable,  if  he 
or  she  had  not  been  committed  as  aforesaid. 

Sect.  2.  Be  it  further  enacted^  That  whenever  the  if  no  indict- 
Grand  Jury,  upon  any  inquiry  which  they  may  hereafter  b^^^GrandXary* 
make  as  to*  the  commission  of  any  crime  or  offence  by  any  jj®**  xrovaic'* 
person,  shall  omit  to  find  a  bill  for  the  cause  aforesaid,  it  shall  -^"T^  ^^^t,^^ 

cause  y   mey 

be  the  duty  of  such  Jury  to  certify  the  same  to  the  said  Court.  »hail  so  certify 
And  whenever  the  Jury  of  trials,  upon  the  general  issue  of      [•253] ' 
not  guilty,  shall  acquit  any  person  for  the  cause  aforesaid,  it  ^n,,  ^  2.] 
shall  be  the  duty  of  such  Jury,  in  giving  in  their  verdict  of 
not  guilty,  to  state  that  it  was  for  such  cause. 

Sect.  3.     Be  it  further  enacted,   That  any  one  of  the 
Justices  of  the  Supreme  Judicial  Court,  or  any  two  Justices  s.  j!coart,or 
of  the  Peace,  quorum  unuSj  within  their  county,  may  dis-  Suorm^imm 
charge  (a)  from  confinement  any  such  person,  when  it  shall  be  °**y  discharge 
made  to  appear  to  his  or  their  satisfaction,  that  the  going  at  convicted, 
large  of  such  person  will  not  be  dangerous  to  the  safety  of  [lb.  §  8.] 
the  citizens  and  to  the  peace  of  the  State. 

(a)  Or  oommit,  original! j.    Set  onward,  cb.  Ill,  §  •. 
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Ch.  59.  Sect.  4.  Be  it  further  enactedj  That  upon  (he  appH- 
^^"^^"^^  cation  of  any  friend  or  friends  of  such  liinadc  person,  the  Su- 
any  oneof 'the  prcHie  Judicial  Court,  or  any  one  of  the  Justices  thereof,  or 
JusS^quo^**  any  two  Justices  of  the  Peace,  quorum  unua  (6),  of  the  coun- 
mpiication  o"  ty  ^^  which  such  pcrson  may  have  heen  in  prison,  as  afore- 
frietideofalu-  gjjjj  |jg  q^^  q^q  hereby  authorized  and  empowered  to  com- 

natic  may  com-  '  ^  •rtr«tj»» 

mit  him  to  th«  mit  to  the  custody  and  safe  keeping  of  such  fnend  or  friends, 
friend^n"™^    such  Kmatic  pcrson  :    Provided  however^  That  such  applicant 
gW«i,*&cf      or  applicants  shall  first  give  bonds,  with  sufficient  surety  or 
sureties,  to  the  Judge  of  Probate  for  the  county  in  which 
such  lunatic  is  confined,  conditioned  for  the  safe  keeping  of 
S**  *^24l**<^  *"^^  lunatic  person,  and  for  the  payment  of  all  damages 
this  vol.]         which  any  person  may  sustain,  by  reason  of  the  acts  and  do- 
ings of  such  lunatic  ;  which  bond  shall  be  approved  by  the 
Court,  Justice  or  Justices  aforesaid,  and  may  be  put  in  suit 
for  the  benefit  of  persons  interested,  in  like  manner  as  is  bj 
law  provided  in  case  of  probate  bonds :    ProHdedy  That 
nothing  in  this  act  contained,  shall  deprive  any  person  of  the 
benefit  of  the  writ  of  habeas  corpus.      [Approved  March  17, 
1821.] 

Additional  Act,  ch.  474,  Vol.  3,  p.  S20. 


[*254]  Chapter  S9.* 

AN  ACT  regulating  Judicial  Proceis  and  proceediDgi, 

Sect.  1.  x5E  it  enacted  by  the  Senate  and  House  of 
ing  writs  of  at-  Representatives^  in  Legislature  assembled^  That  when  tiie 
wm^ningde^  goods  or  estate  of  any  person  shall  be  attached  at  the  suit  of 
fendant.  another,  in  any  civil  action,  a  summons  in  form  prescribed 

MaM.  Stat,     ^y  '^w,  shall  be  delivered  to  the  party  whose  goods  or  estate 
Fob.  17, 1793,  ^Q  attached,  or  left  at  his  or  her  dwelling  house  or  place  of 
last  and  usual  abode,  fourteen  days  before  the  day  (a)  of  the 
sitting  of  the  Court  where  such  attachment  is  returnable ; 

(h)  It  is  only  necessary  that  one  of  the  Justices  shoald  be  of  the  quorum. 
Gilbert  vs.  Sweetsir,  4  Glf.  483. 

(a)  Meaning  the  first  day  of  the  term.     Jinon.  6  Mass,  199. 
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and  if  the  defendant  was  not  at  any  time  an  inhabitant  (b)  or  Ch.  59. 
resident  within  this  State,  or  has  removed  therefrom,  then 
such  summons  shall  be  left  with  his  tenant,  agent  or  attor- 
ney ;  and  such  service  shall  be  made  by  the  officer  to  whom 
the  writ  may  be  directed  who  shall  return  the  same  accord- 
ing to  the  precept  thereof :  and  if  such  defendant  shall  not 
have  a  tenant,  agent  or  attorney  within  the  State,  and  his 
goods  or  estate  shall  be  attached  as  aforesaid,  the  officer 
shall  return  the  writ  with  his  doings  thereon ;  and  such  ac- 
tion being  duly  entered,  the  'Court  may  order  such  notice  to 
the  defendant,  as  justice  may  require. 

Sect.  2.  Be  it  further  enacted^  That  in  all  suits  wherein  ^j^^  ^^ 
the  process  is  by  orieinal  summons,  as  azainst  executors,  *"&  original 
administrators  or  guardians,  in  ejectment,  dower,  scire  facias, 
error,  review,  and  all  other  civil  actions  wherein  the  law 
does  not  require  a  separate  summons  to  be  left  with  the  de- 
fendant, the  service  thereof  by  the  proper  officer  shall  be 
good  and  valid  in  law,  either  by  his  reading  the  writ  or  orig- 
inal summons  to  the  defendant,  or  by  leaving  a  certified 
copy  (c)  thereof  at  his  or  her  house  or  place  of  last  and  usual 
abode,  fourteen  days  before  the  same  is  returnable  ;  and  in 
all  real  actions,  where  the  defendant  or  defendants  in  re-  view,  wher« 
view  live  out  of  the  State,  so  that  the  writ  of  review  cannot  ©ut^of  Sut«. 
be  served  upon  him  or  them,  the  service  of  such  writ  upon 
the  tertenant  or  person  in  possession  shall  be  deemed  a  good 
and  sufficient  service,  and  the  defendant  or  defendants  shall 
be  held  to  answer  thereupon  accordingly. 

Sect.  3*.     Be  it  further  enacted  j  That  in  all  (c2)  actions      i^zs^} 

(b)  When  it  appears  to  the  court  that  neither  the  defendant,  nor  anj  prop- 
erty of  hU,  hi  within  the  juri;$diction  of  the  commonwealth,  the  court  wHl 
•lay  all  farther  proceeding:}.     Lawrence  vs.  Smith  ^  ah  5  Mass.  862. 

(e)  The  blank  form  of  a  trostee  writ  was  made  nse  of  to  effect  an  at- 
tachment, bat  the  plaintiff  did  not  insert  the  name  of  any  trastee;  and  the 
defendant  was  served  with  a  copy  of  the  writ,,  field,  that  this  process  waa 
▼aiid,  by  virtue  of  Htnt.  Jane  16,  1798,  §  1 — [ch.  61,  §  5,  in  this  volomo.] 
Badtam  ex.  vs.  Tucker  4-  al.  1  Pick.  889. 

((f)  1.  The  proviiiions  of  §  8,  are  not  to  be  restricted  to  those  cases  only  in 
which  the  defendant  has  property  in  this  State;  bot  extends  to  all  cases 
where  the  process  is  by  original  summons.     JVelson  vs,  Omaley,  6  Gtf.  218. 

2.  Peck  VI.  Warren,  8  Pick.  168. 

Vol.  I.  S9 
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Ch.  59.     wherein  the  process  shall  be  by  original  summoDs  as  afore- 
^^^^^^^     said,  and  the  defendant  was  at  no  time  an  inhabitant  or  resi- 
vice,  whcD  dc-  dent  wlthin  this  State,  or  has  removed  therefrom,  then  the 
nel'cran  inhab-  service  thereof  shall  be  in  like  manner  by  the  proper  officer's 
«^"^  ^'^  ^^^'  reading  the  same  to,  or  leaving  a  like  copy  duly  attested 
with  tlie  tenant,  agent  or  attorney  of  the  defendant,  the  like 
number  of  days  before  the  day  of  the  sitting  of  the  Court 
whereto  the  same  process  shall  be  returnable  ;  and  if  such 
defendant  shall  not  have  a  tenant,  agent  or  attorney  within 
the   State,  the  Plaintiff  or  demandant  may  enter  bis  action 
and  the  Court  may  order  notice  to  the  defendant  in  the  man- 
ner provided  in  the  first  section  of  this  act. 
In  actiona  of      Sect.  4.     Be  it  further  tnactcd^  That  inactions  of  dower 
oUi^mi  M-  ^^  other  real  actions,  wherein  the  possession  of  land   or 
tcTba'aSoM^  buildings  sliall  not  be  demanded  in  the  writ  of  the  tenant  in 
•d  on  ierten-  (he  actual  possession  or  occupancy  thereof,  in  addition  to  a 
service  on  the  defendant  in  the  writ  or  summons  as  afore- 
said, there  shall  be  a  service  on  such  tenant  the  like  number 
of  days  before  the  day  of  the  sitting  of  the  Court  by  the  prop- 
er officer's  reading  to  him  or  her  the  same  writ  or  original 
summons,  or  leaving  a  like  certified  copy  at  his  or  her  house 
or  place  of  usual  abode  on  the  premises,  which  shall  also  be 
certified  by  the  proper  officer  ;  or  the  writ  shall  abate. 
Mode  of  Mr-       Sect.  5.     Be  it  Jurlher  enacted^  That  when  two  or  more 
viceofprocMs  are  jointly  obligated  by  act  of  law  or  agreement,  and  one  or 
tracts,  when    more  of  them  are  without  the  Slate,  havinc  properly  or  es- 

oue  or    ino»«  .  ,  . 

defendantii  live  tale,   but  no  tenant,  agent,  trustee  or  attorney  withm   the 
State.  same,  the  property  or  estate  of  those  so  witliout  the  State, 

^    *  ^  '^         may  be  attached,  and  the  summons  being  left  by  the  officer 
serving  the  writ,  with  those  within  the  State,  shall  be  deem- 
^     .  ed  a  legal  service  on  those  without  the  same  :  Provided^  one 

Continuance  to  .  ^     ^  ' 

be  gniutod  in  Continuance  shall  be  granted,  unless  the  pl^ntiff  can  show 

that  notice  has  been  given  to  the  person  so  out  of  the  State, 

in  which  case  the  Court  may  proceed  at  their  discretion, 

without  granting  a  continuance. 

Mode  of  Sect.  6.     Be  it  further  enacted^  That  when  a  suit  shall 

vice  on  towns,  be  brought  against  any  town,  parish,  or  against  the  proprie- 

&c.  *      tors  of  any  common  or  undivided  lands  or  other  estate,  the 

[•256]       plainiifl^  shall  cause  the  Clerk  of  such  town,  parish  or  propri- 
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etors,  or  one  or  more  of  the  Selectmen  of  such  town,  or  as-     Ch.  59. 
sessors  of  such  parish,  to  be  served  with  a  copy  of  the  writ     ^-^^^^^ 

■ 

of  summons,  at  least  thirty  days  before  the  day  of  the  sitting 
of  the  Court  to  which  the  same  shall  be  returnable  (e). 

Sect.  7.     Be  it  further  enacted^  That  when  a  suit  (/)  ^yiiennonc  of 

sball*be  brought,  and  no  one  of  the  defendants  named  in  the  ^c  defendants 

writ,  shall,  at  the  time  of  the  service  thereof,  be  an  inhabit-  Stau  at  the 

aot  or  resident  witliin  this  State,  or  then  be  present  within  n^^retvu^'be- 

tbe  same,  and  shall  not  return  before  the  time  of  trial ;  or  if  of^rildt  whS 

the  action  shall  be  erounded  on  a  tort,  and  any  one  of  the  de-  proceedinp 

^  ,  ,  ^  are  to  be  had— 

fendants  shall  so  be  absent  or  not  inhabitant  or  resident, 
and  not  return ;  then  the  court  wherein  such  suit  shall  be 
pending,  shall  continue  the  same  to  the  next  term,  on  a  sug- 
gestion of  the  fact  being  made  on  the  record.  And  if  the 
defendant,  whose  absence  was  noted  on  the  record,  shall  not  ance^ 
then  appear  by  himself  or  attorney  and  be  so  remote  that  the 
notice  of  such  suit  pending  could  not  probably  be  conveyed 
to  him  or  her  during  the  vacation,  the  said  Court  may  fur- 
ther continue  the  action  to  the  next  term,  and  no  longer. 
And  in  such  cases  where  judgment  shall  be  entered  up  by  jn^-^ent 
default  after  one  or  two  continuances  as  aforesaid,  execution 

,   .  ,  and  execution. 

or  wnt  of  seizm  shall  be  stayed  and  not  issue  until  the  plain- 
tiff or  demandant  shall  have  given  bond  (g)  with  sufficient 
sureties  in  double  the  value  of  the  estate  or  sum  recovered 
by  such  judgment,  to  make  restitution,  and  to  refund  and 
pay  back  such  sum  as  shall  be  given  in  debt  or  damages  ; 
or  so  much  as  shall  be  recovered  upon  a  suit  therefor,  to  be 
l)rought  in  one  year  next  after  entering  up  the  first  judg- 
ment ;  if  upon  such  suit  the  judgment  shall  be  reversed,  an- 

■  ■■   ■  I  ■  I    I       I  ■■■■■■■■  ^i^i— w^i^^  II  ■  »        1^^— ^»   ■■■■■■■■■         ■         ^^1  ■    ■■  ■        mm^,.^^^mi.0^i^mm>m^^ammt^m^mi^^^m^mmm^ 

(e)  Bollard  vs.  Nantucket  Bank,  6  Mass.  100. 

(/)  ProVisioniof  §  7»  do  not  apply  to  a  procesi  of  foreign  attachment; 
bot  in  Boch  proce«8,  if  the  principal  shall  be  absent,  the  cause  shall  be  con- 
tinned  to  tiM  third  term,  onder  the  provisions  of  ch.  61,  §  S,  vol.  1,  p.  287. 
Spratt  9f.  Webb,  I  Q\f,  825. 

(Hf)  1.  If  an  exocQtion  be  issned  in  soch  case,  withoat  tho  previous  filing  of 
a  bosdy  it  cannot  be  avoided  collaterally,  but  is  good  till  superseded.  Gar- 
dburMan.  Cay,  v»,  Heald,  6  Glf,  881. 

I.  A  writ  of  error  does  not  lie  to  reverse  a  judgment  against  a  defendant 
out  of  tlM  Stato,  because  the  plaintiff*  sued  out  liis  oxeentioB,  without  filing  a 
bond  pvmnt  to  the  statuU.    John$on  vn,  Harvey,  4  Mmb.  488. 
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Ch.  59.     nulled  or  altered  ;  the  security  aforesaid  to  be  no  further  an- 
^-^"^'"'^     swerable  than  for  the  recovery  that  shall  be  made  on  such 
Proviso  as  to  suit,  to  be  had  within  one  year  as  aforesaid  :  Provided  never- 
fng'^pcrfioriar'  thchsSy  If  any  plaintiff  or  plaintiffs  in  any  such  suit  shall  at 
foi^u  &c.    ^^y  ^*"^®  ^^^^  ^^^  service  of  the  original  writ  or  summons 
as  aforesaid,  and  thirty  days  before  the  term  of  said  Court, 
in  which  judgment  may  be  rendered  in  manner  aforesaid, 
cause  the  defendant  or  defendants  in  the  case  (being  out  of 
this  State)  to  be  notified  of  such  suit  by  serving  him  or  them 
with  an  attested  copy  of  such  writ  or  summons,  and  the  offi- 
[•257]      cer's*  return  thereon,  and  shall  file  in  said  Court  the  deposi- 
tion of  one  witness,  being  an  inhabitant  of  this  State,  that 
such  copy  of  said  writ  or  summons  was  led  with  said  de* 
fendant  or  defendants,  or  at  his  or  their  last  and  usual  place  of 
abode,  in  such  case  the  plaintiff  or  plaintiffs  may  have  his  or 
their  writ  of  execution  or  seizin,  in  the  same  manner  as  though 
the  said  defendant  or  defendants  had  appeared  in  said  Court 
and  made  answer  in  said  action,  without  such  bond  being 
given  in  manner  aforesaid  :  Provided  also.   That  no  real  es- 
tate taken  in  execution,  granted  upon  such  first  judgment 
shall  be  conveyed  by  such  plaintiff  or  demandant,  until  the 
expiration  of  the  said  one  year,  or  after  a  new  trial  brought 
within  the  said  space  of  one  year. 
All  original  Sect.  8.     Be  it  further   enacted^    That  all  (h)  original 

endorsed,  &c.  writs  issuing  out  of  the  Supreme  Judicial  Court,  or  Circuit 
[Mum    Stat     ^®"^^  ^^  Common  Pleas,  or  from  a  Justice  of  the  Peace,  shall, 
Oct.  so,  1784,  before  they  are  served,  be  endorsed  on  the  back  thereof  by 
the  plaintiff  (i)  or  plaintiffs,  or  one  of  them,  with  his  chris- 

(A)  1.  Writs  of  replevin  must  be  endorsed.  Gould  vs,  Barnard,  8  Jl£tis9. 
200. 

2.  A  writ  of  error  need  not  be  endorsed.     Grwoenw  vt.  Dar^forth^  16 
Matt.  74. 

(t)  1.  Whether  the  clerk  of  a  militia  company,  raing  Tor  a  penalty,  ahould 
endorse  the  writ  with  his  own  name,  provided  the  captain  Las  endorsed  his 
approval  of  the  suit  as  required  by  ch.  164,  §  46,  vol.  3,  qucre,  Mbot  «s. 
Craujfard,  6  Glf.  214. 

2.  A  proehein  ami  is  a  party,  within  the  meaning  of  the  statute,  ami  bit 
endorsement  ia  good.     Crotten  vt.  Dryer,  17  Mast.  222. 

8.  If  the  original  Writ  be  endorsed  with  the  name  of  the  plaiotift*,  **byA. 
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tian  and  suraame,  if  be  or  tbey  are  inbabitants  of  this  State,    Ch.  59. 
or  by  his  or  their  agent  or  attorney,  being  an  inhabitant  there-     '-^'^^^^^ 
of ;  and  where  the  plaintiff  is  not  an  inhabitant  of  this  State^ 
then  his  writ  shall  be   endorsed   in  manner   aforesaid,  by 
some  responsible  person  who  is  an  inhabitant  of  this  State, 
provided  that  the  Court  may  upon  motion  in  consideration 
that  the  agent  or  attorney  who  endorsed  the  writ,  is  notof  abil-  New  endorser 
ity  for  the  purposes  hereafter  mentioned,  order  that  the  plaintiff  1^  mayU  w^ 
shall  procure  a  new(j)  endorser,  and  such  new  endorser  shall  **"*"**• 

B.  bMattornej,"  the  attorney  is  personally  liable  for  costs,  onder  the  provis- 
ions or§  8.  Davis  vs.  Me  Arthur,  8  Olf.  27;  Chapman  vs.  Philips,  8 
Pick.  25. 

4.  Such  an  endorMment  also  disqualifies  the  attorney  from  being  a  wit- 
ness on  the  part  of  the  plaintiff.     Chadwick  vs.  Upton  4*  Trus.  8  Pick.  442. 

6.  Want  of  an  endorser  on  an  original  writ,  must  be  pleaded  in  abate- 
nieot  at  the  return  term.     Whiting  vs.  HoUister,  2  Mass.  102. 

6.  Such  a  defect  may  bo  taken  advantage  of  in  abatement,  either  by  plea 
or  on  motion*  but  cannot  avail  the  defendant  after  pleading  in  chief.  Clapp 
vs.  Batch,  8  Gtf.  216. 

7.  If  the  endorsement  of  a  writ  does  not  contain  the  whole  christian 
name,  and  is  not  objected  to  by  the  defendant  on  that  account,  the  endorser 
eannot  aAerwards  take  advantage  of  this  omission  to  avoid  his  own  respon- 
sibility.    Strout  Ijr  «/•  vs.  Bradbury  fy  al.  6  Olf.  818. 

( j)  1.  It  n  within  the  eqaity  of  this  statute  for  the  court  to  order  on  motion, 
a  new  endorser,  where  the  plaintiff  had  endorsed  the  writ  and  subsequent- 
ly absconded  and  left  the  State.     Oystead  vs.  Shed  fy  als.  8  Mass.  272. 

2.  Where  \ht  S.  J.  Court  order  a  new  endorser  under  the  above  provis- 
ion, in  an  action  originally  commenced  in  the  C.  C.  Pleas,  an  endorsement 
on  the  office  copy  of  the  original  writ  filed  in  this  court,  is  sufficient  to  bind 
the  endorser,  without  any  endorsement  of  the  original  writ  in  the  court  bil- 
low.    Hartwell  vs.  Hemmenway,  7  Pick.  117. 

8.  A  new  endorser,  who  is  substituted  for  the  original  endorser,  is  liable 
for  all  the  costs  recovered  against  the  plaintifl",  arising  from  the  commence- 
ment of  the  action,  not  merely  for  those  accruing  subsequent  to  the  new  en- 
dorsement,    lb. 

4.  The  court  will  not  allow  a  change  in  an  endorsement  of  a  writ,  with- 
out the  consent  of  the  defendant.  Ely  4r  al.  vs.  Forward  9r  oL  7  Mass. 
26;  Caldwell  vs.  Lovett,  18  Mass.  422. 

5.  Where  a  person  summoned  as  trustee  is  discharged  and  recovers  judg- 
naent  for  costs  against  the  plaintiff,  the  endorser  of  the  writ  is  not  liable  for 
•nch  eoftSy  his  liability  only  extending  to  coals  recovered  by  the  defendant. 
Chtipman  vs.  Philips,  8  Pick.  26. 
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Ch.  59.    be  held  in  the  same  manner  as  if  the  endorsement  had  been 
^^"'^'"^^     made  before  the  writ  was  served,  and  unless  the  plaintiff  shall 
procure  such  new  endorser  when  directed  thereunto  bj  the 
Court,  he  shall  become  nonsuit,  but  no  costs  shall  be  award- 
ed against  him.     And  the  plaintiff's  agent  or  attorney  who 
shall  so  endorse  his  name  upon  an  original  writ,  shall  be 
UabilUyofen-  ^'^We  {k)  in  case  of  the  avoidance  or  inability  of  the  plaintiff 
^^»n^"'  to  pay  the  defendant  all  such  costs  as  he  shall  recover,  and 

to  pay  all  prison  charges  (I)  that  may  happen  where  the  plain- 
tiff shall  not  (m)  support  bis  action, 
inwhatcotm-       Sect.  9.     Be  U  further  cnacted^  That  when  the  plaintiff 
mtwt  be  com-  and  defendant  both  live  within  the  State,  all  personal  or  tran- 
[n)!*§  is.]       sitory  actions  shall  be  brought  in  the  county  where  one  of 

t*258]       the*  parties  (n)  lives.    And  when  an  action  shall  becommenc- 

■  -  —  -  '    _ 

(Ar)  1.  The  proper  remedy  against  the  endorser  of  a  writ  is  by  scire  faeia9. 
Meid  Of.  Blaney,  2  G^f.  128;  How  vs.  Codman,  4  Glf,  79. 

2.  In  9tire  facias  against  the  endorser,  do  interest  is  allowed  on  thm 

jodgment  in  the  original  suit.     Ih, 

8.  The  endorser  of  an  original  writ  is  not  liable  to  the  defendant  for  his 
costs,  nnleas  an  execution  be  sued  ont  within  a  jrear  against  the  plaintiflv 
and  he  avoid  it,  or  be  conomitted  to  prison  upon  it;  one  of  which  facts  most 
bo  alleged  in  a  scire  facias  broaght  against  the  endorser  for  sncb  costs. 
Ruggles  4*  O'l'  vs.  Ivesy  6  Mass.  494. 

4.  Bot  the  endorser  is  liable,  although  scire  facias  be  not  sued  ont  within 
a  year  after  jodgment.     Miller  vs.  Washburn,  1 L  Mass,  411. 

5.  The  common  law,  that  the  agent  acting  in  the  name  of  his  principal, 
does  not  bind  himself,  is  altered  by  §  8,  so  far  as  it  regards  endorsers  of  writs. 
How  vs.  Codman,  4  Glf.  79. 

(/)  "Prison  charges**  do  not  include  the  sheriflT's  feeaon  execation.    JBTote 
Of.  Codman,  4  Glf.  79. 

(m)  1.  When  the  plaintiff* appeals,  and  recovers  a  lesssnm  than  entitles  him 
to  costs,  on  the  appeal,  but  costs  are  awarded  the  defendant  on  the  appeal, 
the  endorser  of  the  writ  is  not  liable  for  the  defendant's  costs.  Fairbanks 
vs.  Townsend,  8  Mass.  450. 

2.  When  the  plaintiff  becomes  nonsuit,  the  endorser  is  liable.  Talbot 
vs.  Whiting,  10  Mass.  859. 

(n)  1.  By  parties,  the  legislature  meant  individuals,  and  not  the  inhabitants 
of  a  county,  who  sue  or  are  sued  as  a  corporation.  The  inhabitants  of  the 
county  of  A.  cannot  therefore  in  their  corporate  capacity  maintain  an  action 
against  an  inhabitant  of  another  county,  in  the  C.  C.  Pleas  for  the  county 
of  A.    Lincoln  Coy.  vs.  Prince,  2  Mass.  644.    See  below,  note  j>,  2. 
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ed  in  any  other  county  than  as  above  directed,  the  writ  shall    Ch.  59. 
abate  (o),  and  the  defendant  shall  be  allowed  double  costs.         v-^'>^-^^ 

Sect.   10.     Be  it  further  enacted y  That  any  local  or  tran-  where  actions 
sitory  action  against  the  inhabitants  of  any  county  in  this  ogatMt  coun- 

,  .  ,  ty    may  be 

State,  in  their  corporate  capacity  may  be  commenced  and  brought,. 
prosecuted  to  final  judgment  and  execution  (p),  either  in  the    .. 
county  where  the  plaintiff  in  such  action  Uves,  or  in  the  Mar.  6,  1810, 
county   against  which  the  action  shall  be  brought,  at  the  and  where  He- 
plaintiff's  election,  and  any  local  or  transitory  action  in  which  of  "^^tfmaC 
the  inhabitants  of  any  county  shall  be  plaintiffs,  may  be  com-  ^  brought, 
menced  and  prosecuted  to  final  judgment  and  execution,  in 
the  county  where  the  defendant  in  such  action  shall  live,  un- 

2.  A  turnpike  corporation  is  not  within  the  purview  of  §  9.  T.  ^  S.  B, 
T,  Corporation  vs.  Whiting,  9  Mass,  821. 

8.  When  an  action  arises  partly  from  matter  of  record,  and  partly  from 
matter  in  pais^  :n  diflferent  counties,  the  plaintiff*  may  bring  his  action  in 
either  coanty.     Marshall  vs.  Hosmer,  8  Mass.  23. 

4.  When  an  action  of  covenant  is  founded  on  privity  of  contract  between 
the  parties,  their  executors  or  administrators,  it  is  transitory,  and  may  be 
•ned  as  such;  but  when  it  is  founded  on  privity  of  estate,  the  action  is  then 
local,  Bod  most  be  sued  in  the  county  where  the  land  lies.  Lienow  vs.  El- 
lis, 6  Mass.  882. 

6.  The  design  of  the  legislature  appears  to  have  been,  that  a  defendant 
should  not  be  called  to  answer  out  of  hb  own  county,  except  in  n  county 
where  a  plaintiff  lived,  or  where  a  defendant  lived,  unless  all  the  plaintifllii 
lived  out  of  the  State;  in  which  case,  the  plaintiff  or  plaintiffs  might  elect 
their  county.     Day  fy  aL  vs.  Jackson  fy  al.  6  Mass.  239. 

6.  By  ch.  859,  vol.  8,  p.  210,  it  is  provided,  that  actions  of  assumpsit  be- 
fore a  Justice  of  the  Peace,  in  which  there  shall  be  two  or  more  defendants 
living  in  different  counties,  may  be  brought  in  either  county  where  either 
defendant  lives.  And  the  writ  and  execution  is  to  be  varied  and  obeyed  in 
either  county;  and  also  in  any  county  where  personal  property  may  be  found 
and  seized,  belonging  to  either  defendant 

(o)  The  defendant  may  waive  the  exception,  and  will  be  considered  as 
waiving  it,  unlesn  he  seek  the  remedy  by  plea  in  abatement.  The  exception 
is  not  to  the  jurisdiction  of  the  court,  but  to  the  writ.  Cleveland  vs.  Welsh, 
4  Mass.  692. 

(p)  1.  In  judgments  recovered  against  the  inhabitants  of  acounty,  the  e»- 
tate  of  every  inhabitant  is  liable  to  be  taken  in  execution  to  satisfy  such  judg- 
ment.   Hawkes  8f  al.  vs.  Inhhts.  of  Kennebec,  7  Mass.  468. 

2.  An  action  against  the  inhabitants  of  a  county  may  be  brought  to  the 
C.  C.  Pleas  holden  for  the  same  coanty.     Brovon  vs>  Somerset  Coy.  11 
Mass,  221.     See  above,  note  n,  1. 
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Ch.  59.  less  the  defendant  shall  be  an  inhabitant  of  the  sanae  countjr, 
in  which  case  the  action  may  be  commenced  and  prosecuted 
in  either  of  the  adjoining  counties. 

Sect.   11.     Be  it  furtfier  enacted j    That  when  anj  cor* 
poration  shall  be  a  party  in  any  action  commenced  by  or  against 
between  coroo-  (he  inhabitants  of  any  county  in  this  State,  in  their  corpo- 
coonties  are  to  rate  Capacity  the  action  shall  be  commenced  and  prosecuted 
°"^  ^     to  final  judgment  and  execution,  in  one  of  the  counties  ad- 
joining the  county  interested  in  the  same. 
Wbere  actiont       Sect.  12.     Be  it  further  enacted^  That  any  local  or  tran- 

by    plaintiffs         .  .  .  i        .    i     i  •  r  i_ 

against  their  sitory  actiou  Bgamst  the  mhabitants  of  any  county  by  any 

are* ^"be"  plaintiffs  belonging  to  such  county,  shall  be  commenced  and 

*'*'**^**'*  prosecuted  to  final  judgment  and  execution  in  such  county, 

[lb.  §  8.]  Qj.  jjj  gj^  adjoining  county  at  the  plaintiff's  election. 
Where  actions       Sect.  13.     Be  it  further  enacted j  That  any  local  or  tran- 

S  oHe^Iwnty  sitory  actiou  by  the  inhabitants  of  one  county  against  the  in- 

i(^t"ofanolb^  habitants  of  another  county  shall  be  commenced  and  pros- 

er,  phaii  be  ecuted  to   final  judgment   and   executicm   in   an  adjoiaing 

[lb.  §  4.]  county. 

,         Sect.   14.     Be  it  further  enacted^  That  no  action  shall 

Actions  to  be  _     •'^  ' 

entered  at  c.  be  entered  at  any  circuit  Court  of  Common  Pleas  after  the 

C.C. Pleas  first  "^. 

day  of  term,      first  day  of  the  sitting  thereof:  Provided  nevertlieless.  That 
rM       c        where,  by  any  inevitable  misfortune  or  accident,  the  plaintiff 

[Mass.    ^tnt. 

July  8,  1782,  shall  be  prevented  from  entering  his  action  upon  the  first  day 
of  the  sitting  of  the  Court,  he  may  upon  making  the  same 
appear  to  the  Court,  enter  his  action  at  any  time  before  judg- 
ment is  given  for  cost  to  the  defendant. 
[•259]  Sect.  15*.     Be  it  further  enacted^  That  when  any  defen- 

appcaring,  "o*  ^^^^  shall  be  duly  served  with  process,  and  return  thereof 
and  *dama^*^^    ^^^^^  ^®  made  into  the  Court  where  the  same  is  returnable, 
assessed.  and  he  shall  not  appear  by  himself,  or  his  attorney,  his  de- 

Oct'!''so,  1784,  ^^^^^  ^^^^  ^®  recorded,  and  the  charge  in  the  declaration 
§  ''•1  shall  be  taken  and  deemed  to  be  true  (5),  and   the  Court 

(q)  1.  In  nn  action  where  the  principal  suflers  defaolt,  his  soretics  are  not 
thereby  preclnded  from  any  matter  proper  for  their  defence;  the  defaolt  is  to 
be  taken  as  true  onlj  against  the  party  defuolted.  Foxeroft  vs,  JWven«  ^ 
als.  4  GIf.  75. 

2.  A  judgment  rendered  npon  defuult  is  valid,  though  it  does  not  appear 
explicitly  that  the  coart  inquired  into  the  damages.  Jarvis  vi.  Bianehard, 
6  Mas8.  4. 
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shall  thereupon  give  such  damages  as  they  shall  6nd  upon  in-     Ch.  59. 
quiry  that  the  plaintiff  shall  have  sustained,  unless  the  plain-     ^-^*n^-^^ 
tiff  shall  move  to  have  a  Jury  to  inquire  into  the  damages, 
in  which  case  the  Court  shall  enter  up  judgment  for  such 
damages  as  the  Jury  shall  assess  :    Provided   nevertheless^  Default  may  be 
That  if  the  defendant  shall  come  into  Court  at  any  time  be-  ^^^^   ^^*  »" 

•^  caae,  ou   pay- 

fore  the  Jury  is  dismissed,  and  shall  pay  down  to  the   ad-  raeutofco«tj. 

verse  party  the  costs  he  has  been  at,  thus  far,  or  so  much 
thereof  as  the  Court  shall  judge  reasonable,  then  the  Court 
may  admit  the  defendant  to  have  the  same  day  in  Court,  as 
if  his  default  had  never  been  recorded. 

Sect.  16.  Be  it  further  enacted ^  That  no  summons,  circumstantial 
writ,  declaration,  plea,  process,  judgment  or  other  proceed-  marbeamend- 
ings  in  the  Courts  or  course  of  justice,  shall  be  abated,  ar-  ^  **"  motion, 
rested,  quashed,  adjudged  insufficient  or  reversed,  for  any 
kind  of  circumstantial  (r)  errors  or  mistakes,  when  the  person 


[lb.  §  14,] 


3.  U'beo  after  defaalt,  damages  are  assessed  for  the  plaintiff  either  by 
the  jury  or  the  judge,  and  the  judge  admits  illegal  evidence,  the  party  ag- 
grieved may  (ilo  exceptions  to  such  admission,  and  thus  bring  the  question 
before  the  whole  court.     Storer  vs.  White,  7  Mass.  448. 

4.  Papers  Hied  in  a  case  as  evidence  in  ascertaining  the  plaintiff  ^s  dam- 
ages after  default,  are  no  part  of  the  record,  nor  can  the  court  take  notice  of 
them  apon  a  writ  of  error  brought  to  reverse  the  judgment  for  such  dama- 
ges,    lb. 

5.  If  a  plaintiff  recovers  judgment  by  default,  upon  an  account  annexed 
to  the  writ,  in  which  account  credit  is  given  the  defendant  for  certain  servi- 
ces at  their  full  value,  this  judgment  will  bo  a  defence  to  an  action  for  tho 
same  services,  brought  by  the  same  defendant  against  such  plaintiff  during 
the  pendency  of  the  first  action.     Griggs  vs.  Richmond,  10  Pick.  391. 

(r)  1.  The  omission  or  insufficiency  of  tho  ad  damnum  in  a  writ,  cannot 
properly  be  considered  as  merely  a  circumstantial  error  within  the  mean- 
ing of  §  16,  after  the  rendition  of  judgment.  And  therefore  where  no  dam- 
ages had  been  laid  in  the  writ,  tho  plaintiff  after  verdict  and  before  judg- 
ment, may  have  leave  to  amend.     McLellan  vs.  Crofltm,  6  Glf.  807. 

2.  Leave  to  amend  is  granted  at  the  discretion  of  the  court;  and  the  ox- 
•rcise  of  this  discretion  cannot  be  impeached  by  n  bill  of  exceptions.  F^y- 
man  vs.  Dorr,  3  Gff.  183.  See  Danielson  Sf  al.  vs.  Andrews  fy  ol.  I 
Pick.  156. 

8.  An  amendment  by  which  the  plea  is  changed,  so  as  to  alter  a  pl«n  of  the 
case  to  a  plea  of  debt  or  trespass,  is  not  within  the  discretion  of  liio  court; 
to  alur  the  writ  and  declaration  in  a  writ  of  entr^/  so  as  to  ujuke  it  a  writ  of 

Vol.  I.  40 
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Ch.  59.     and  case  may  be  rightly  understood  by  the  Court,  nor  through 
'''•^'^^^     defect  or  want  of  form  only ;    and  the  Court,  on  motion 

made,  may  order  amendments,  but  shall  not  allow  costs,  or 

grant  a  continuance  in  consequence  thereof. 
On  nonsuit  Sect.   17.     Be  it  further  enacted.  That  when  any  plain- 

*€.  party  m^  tiff  shall  in  any  stage  of  his  action  become  nonsuit  («),  or 
to  hb  costs,  discontinue  (/)  his  suit,  the  defendant  shall  recover  his  costs 
[R).  §  9.]        against  him,  and  in  all  actions,  as  well  those  of  qui-tam  as 

others,  the  party  prevailing  (u)  shall  be  entitled  to  his  legal 

costs. 

right,  has  been  refused ;  so  has  a  motion  to  file  a  new  deelarttion  for  a  new 
caose  of  action,  not  contained  in  any  original  courts.  Hayne$  4*  tur.  o«. 
Morgan,  ^  Mass.  2\(i\  Phillips  fy  at.  vs.  Bridge,  II  Mass.  242.  See 
Bridge  vs.  Austin,  4  Mass.  115;  Colt  vs.  Root,  17  AfoM.  229;  Swan  4r 
a/. 91.  Jfesmith,  7 -Pick.  220. 

4.  If  a  writ  be  served  by  an  officer,  which  he  would  be  avtliOTBEed  t« 
serve  if  it  were  directed  to  hitn,  but  which  contains  no  such  direction,  the 
plaintiff  may  have  leave  to  amend  by  inserting  such  direction.  Hearsey  vm. 
Bradbury,  9  Mass.  96;  Campbell  vs.  Stiles,  td.  217;  Wood  vs.  Ro9m» 
11  Mass.  270. 

5.  When  an  action  cannot  bo  maintained  in  the  names  of  all  the  p1aintiflii» 
who  have  joined  therein,  if  it  could  be  maintained  in  the  name  of  either  alone* 
were  he  sole  plaintiflT,  the  court  will  authorize  the  names  of  the  others  to  be 
stricken  out     Rehoboth  vs.  Hunt,  1  Pick.  224. 

6.  The  court  will  refuse  to  grant  the  plaintiff*  an  amendment  or  replead- 
er, if  there  appear  to  be  in  the  circumstances  of  the  action  any  peculiar  hard- 
ship upon  the  defendant.     Dawes  vs.  Gooeh,  8  Mass.  488. 

(&')  1.  After  a  cause  is  opened  to  the  jury  the  plaintiff*  cannot  become  non- 
suit, unless  allowed  by  the  court.     Locke  fi  als.  vs.  Wood,  16  Mass.  317. 

2.  A  nonsuit  is  only  to  be  ordered  at  a  trial  for  the  insufficiency  of  the 
evidence  on  the  part  of  the  plaintiff;  not  on  evidence  produced  by  the  de- 
fendant.    Rose  vs.  Learned,  14  Mass.  154. 

(0  It  is  not  within  the  discretion  of  the  court  to  diMilIow  a  motion  of  tho 
defendant  for  costs,  where  the  plaiotifT  disconlinuet  his  suit.  Gilbreth  vs. 
Brown  fy  al.  16  Mass.  179. 

(u)  1.  If  the  plaintiff  ra  review  succeeds  in  correcting  an  error  in  a  former 
verdict  ngainst  him  when  he  was  original  defendant,  he  is  entitled  to  costs  of 
review,  as  the  party   prevailing,  though  the  accumulation  of  interest  mnj 
have  rendered  the  last  verdict  larger  than  the  first.     Kavanagh  if  at,  vs, 
Askins,  2  GIf.  o97.     See  Bruce  vs.  Learned,  4  Mass  614. 

2.  Where  a  plaiotifi*  in  review  becomes  nonsuit,  because  no  review  laj 
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Sect.  18.     Beit  further  entuted^  That  in  all  actions  of    Ch.  59. 
trespass,  quare  clausum  fregit  hereafter  brought,  wherein  the     ^^^^^"^^^ 
defendant  shall  in  his  plea  disclaim  all  right,  title  and  inter-  ciaimer,  &c. 
est  to  the  land  in  which  the  trespass  is  by  the  declaration  tenderamfiBdZ 
supposed  to  be  done,  and  the  trespass  be  involuntary  or  by  [Man.  Stat. 
negligence,  the  defendant  shall  be  admitted  to  plead  a  dis-  §^2.]    '       ' 
ciaimer,  and  that  the  trespass  was  done  involuntarily f  or  by  [tSwactpaii- 
negligence,  and  a  tender  or  offer  of  sufficient  amends  for  IS88] 

in  the  cbm,  the  defendant  has  hia  costs.     Treat  V8.  Hathaway  fy  al.  7  Mass. 
608. 

8.  When  sereral  issues  are  made  ap  and  tried  in  the  same  cause,  some' 
of  which  are  fonnd  against  the  "partj  prevailing,'*  he  is  still  entitled  to  his 
fall  costs  under  the  provisions  of  §  17.     O'Brien  vs.  Dunlap,  6  Gif,  281. 

4.  A  sabmission  of  all  demands  between  parties  is  a  submission  of  the 
question  of  cosu  in  the  suit;  and  judgment  relative  to  the  costs  must  con- 
Ibrm  to  the  award  of  the  referees.     JVelson  vs,  Andrews,  2  Mass.  164. 

6.  In  a  trustee  process,  the  plaintiff  is  entitled  to  costs  against  the  de- 
fendant aAer  default,  until  the  final  decision  of  the  question  whether  the  sup- 
poMd  trustee  shall  be  held  as  such  or  not.  Wells  tfr  al.  vs.  Banister  4r  tf. 
4  Mass.  614. 

6.  In  replevin,  if  the  jury  find  the  plaintiff's  property  to  be  in  part  of 
the  chattels,  and  not  in  the  remainder,  each  party  is  entitled  to  damages  and 
costs.  Powell  vs.  Hindsdale,  6  Mass.  843.  See  ch.  186,  vol.  8,  p.  6; 
also,  Harding  vs.  Harris,  2  Glf.  162. 

7.  Corporations,  not  being  such  in  virtue  of  their  locality,  cannot  tax 
costs  for  travel.     K.  P.  vs.  Grossman,  6  Mass.  468. 

8.  An  error  in  the  taxation  of  costs,  by  the  omission  of  an  item,  may  be 
corrected,  after  the  issuing  of  execution,  if  there  is  any  thing  in  the  case  to 
award  by;  it  being  a  misprision  of  the  clerk.    Wright  vs.  Wright,  6  Glf,  416. 

9.  If  a  mistake  arioes  in  taxing  costs,  the  remedy  is  by  writ  of  error  to 
reverse  the  judgment.    Field  4r  als.  vs.  F.  W.  T.  Corp.  6  Mass,  889. 

10.  Where  the  court  quash  a  writ  of  error,  as  having  improvidently  i*- 
foed,  thej  do  not  award  costs  to  the  defendant  in  error.  Jarvis  vs.  Blanch* 
ard,  6  Mass.  4. 

11.  When  a  party,  against  whom  costs  are  to  be  taxed,  by  himself  or  his 
attorney  notifies  *.he  clerk  that  he  desires  to  be  present  at  the  taxation,  it  if 
the  duty  of  the  clerk  to  give  notice  to  such  party  or  his  attorney  previous  to 
his  allowance  of  the  cosu  taxed;  and  if  the  parties  csnnot  agree,  application 
is  to  be  made  to  a  judge  at  his  chambers  for  his  decision.  Dodd  vs.  Lewis, 
10  Mass.  26. 

12.  Where  two  defendants  in  an  action  for  tort  jointly  plead  not  guilty, 
and  090  is  found  guilty  and  the  other  is  acquitted,  the  latter  is  entitled  to 
jodgmeat  for  his  costs.     Brown  vs.  Steams  if  al.  13  Mass.  686. 
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Ch.  59.     such  trespass  before  the  action  brought ;  or  the  defeodant 

^■^"^^"^^     may*  have  leave  to  bring  money  into  Court  to  satisfy  the 

or  bring  mo-  damage  the  plaintiff  has  sustained  ;  and  in  case  the  Jury 

PVoceedines  in  ^^^^^  "^^  asscss  greater  damages  for  the  trespass  than  the 
•ucb  case,        money  tendered,  or  brought  into  Court,  the  defendant  shall 

recover  of  the  plaintiff  his  reasonable  costs. 
In  certain  ac-       Sect.   19.      Be  it  further  enacted  J  That  when  an  action 
ant"*raa^''^fi*?o    ^^^^^  ^^  brought  to  rccover  a  debt  due  on  book  (v)  accounts, 
account  in  off-  an  account  stated  by  the  parties,  a  quantum  meruit,  quantum 

valebat  or  for  services  done  upon  an  agreed  price,  or  upon 

[Masff.   Stat.        .        ,  ....  i  i      i        i 

Oct.  30, 1784,  smiple  contract  or  promise  m  writmg  not  imder  seal,  the  de- 
^     *^  fendant  may  file  any  (tp)  account  he  hath  in  the  Clerk's  office 

time  wiien  and  scven  days  before  the  sitting  of  the  Circuit  Court  of  Com- 
pacc  w  ere.     ^^^  Pleas,  where  the  action  is  brought,  or  if  the  suit  is  be- 
fore a  Justice  of  the  Peace,  the  accounts  shall  be  filed  be- 

(o)  When  a  tradesman's  day-book  contains  marks  which  shew  the  items 
transferred  to  his  ledger,  the  ledger  most  be  produced  iu  evidence  in  mpport 
of  the  day-book.     Prince  ex.  vs.  Swett,  2  Mats.  569. 

{w)  1.  Notes  may  be  filed  in  offset,  by  ch.  228,  vol.  3,  p.  60. 

2.  A  promissory  note,  given  to  a  third  person  by  the  defendant  as  SDre> 
ty  for  the  plaintiff",  and  taken  up  by  the  defendant,  with  the  creditor's  re- 
ceipt of  payment  from  the  defendant  thereon,  being  dnly  filed  in  the  Clerk's 
office  by  way  of  set  off,  is  of  itself  sufficiently  explicit  as  a  demand  for  mon- 
ies paid,  within  the  meaning  of  §  19.     Fox  vs.  Cutis,  6  Olf.  240. 

3.  Offtiotsare  confined  to  transactions  between  the  parties  in  the  snit 

therefore,  in  an  action  brought  on  a  chock,  which  had  been  assigoed  to  the 
plaintiff,  the  defendant  was  not  allowed  to  set  ofi*  a  negotiable  note  made  by 
the  drawer  of  the  check  and  endorsed  to  the  defendant.  Holland  vs.  Make-- 
peace,  8  Mass.  418;  Grew  vs.  Burditt,  9  Pick.  266. 

4.  An  account  for  board,  lodging  and  washing  is  within  the  meaning  of 
the  statute,  and  may  be  filed  in  offset.      Witter  vs.  Witter,  10  Mass.  225. 

5.  But  a  specific  charge  for  rent  of  a  room  might  weJI  be  exclud- 
ed,    lb. 

G.  Nor  can  an  account  on  merchandize  consigned  by  the  defendants  to 
the  plaintiffs,  and  improvidently  sold  by  the  latter,  be  filed  in  offset.  Ad- 
ams ^  als.  vs.  Manning^  als.  17  Mass.  178. 

7.  In  an  action  against  two  defendants  upon  a  simple  contract,  a  demand 
of  one  of  them  against  the  plaintiff  cannot  be  given  in  evidence  by  way  of 
offset.      Walker  vs.  Leighton  if  al  11  Mass.  140. 

8.  Trusdell  vs.  VVallis,   4  Pick.  65;  Grew  vs.  Burditt,  9  Pick.  265; 
Wright  vs.  Dunham,  9  Pick.  87;  Etheridge  vs.  Binney,  ib.  272. 
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fore  the  Justice  four  days  before  the  day  of  trial,  and  upon    Cu.  59. 
the  general  issue  give  the  same  in  evidence  against  the  plain-     v-^-><-^^ 
tiff's  demand.     And   if  upon   the  trial  it  shall  appear  that  DcfendaDt 
there  is  a  balance  due  to  the  defendant  he  shall  recover  the  ^J  hlhM^ 
same  in  the  same  manner  as  if  he  had  brought  his  action  ^"®  ***""• 
tlierefor  (x) .  And  where  a  plaintiff  shall  at  the  same  Court  ReguUt 
bring  divers  (y)   actions  upon   demands  which  might  have 
been  joined  in  one,  he  shall  recover  no  more  costs  than  in 
one  action  only. 

Sect.  20.     Be  it  further  enacted^  That  when  any  per-  i„  ^^^i  ^^^^^ 
son  or  persons  shall  be  sued  in  eiectraent,  or  other  real  ac-  «jefeiidant  may 

»   •  .  disclaim    in 

tion,  for  any  lands,  tenements  or  hereditaments,  they  shall  be  pa"  or  whole, 
liolden  to  answer  for  so  much  or  such  part  of  the  premises  j.^^^^   g^^^ 
demanded  as  they  then  hold  or  are  in  possession  of  which  F*t*  ^'  ^'^» 
they  shall  distinguish  and  set  forth  by  their  plea,  and  dis- 
claim (z)  tlie  rest  ;  and  if  any  of  them  disclaim  the  whole,  such  cam. 

(x)  Where  the  plaintiff,  in  an  action  before  a  Justice  of  the  Peace,  had 
leave  to  discontinae,  the  defendant  could  not  have  judgment  for  his  account 
filed  in  ofliet.     Cummingsvs.  Pruden,  11  Mass.  20Q. 

(y)  1.  It  is  further  provided  by  ch.  184.  vol.  3,  p.  4.  as  follows  : — 

'*  That  whenever  more  than  one  suit  shall  be  brought  on  a  joint  and  sev- 
eral, or  a  several  promissory  note,  made  by  two  or  more  persons  residing  in 
the  same  County,  costs  shall  be  recovered  in  one  suit  only,  unless  the  Court 
in  which  such  additional  suit  or  suits  may  be  entered,  shall  certify  that  there 
waa  good  cause  for  commencing  and  prosecuting  the  same." 

2.  Where  goodd  attached  by  the  SberilF  on  four  writs,  are  replevied  by 
as  many  writs  of  replevin,  sued  by  the  same  party,  on  each  of  which  a  bond 
is  given,  and  he  puta  them  all  in  suit,  he  shall  have  costs  in  each  action. 
Morse  vs.  Hodsdon  tt  ah.  6  Mass.  318. 

8.  A  creditor  who  brings  an  action  against  each  of  aoveral  joint  and  set- 
era!  proniissors,  at  the  same  term,  is  entitled  to  full  costs  in  each  action,  not- 
withstanding the  provisions  of  §  19.     Simonds  vs.  Center,  6  Mass.  19. 

4.  This  provision  of  the  statute  has  been  considered  as  applying  to  actions 
upon  contract  only,  and  not  to  actions  for  tort.  Ripley  vs.  Chandler,  10 
Mass.  175. 

(jr)  1.  The  plea  of  non  tenure  is  not  taken  away  by  the  provisions  of  § 
20.      Falesp.  vs.  Thompson,  1  Mass.  134. 

2.  A  plea  of  non  tenure  without  disclaiming  was  holden  good.  Prottt 
VM.Libby, 14  Mass.  161. 

8.  A  disclaimer  may  be  pleaded  in  bar.  Preseoti  vs.  Hutchinson,  18 
Mass.  489;  OtU  vs.  Warren,  14  Mass.  289. 
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Ch.  69.     and  the  plaintiff  cannot  prove  the  defendant's  possession  of 

^^"^^"^^     the  premises,  or  any  part  thereof  the  defendant  shall  recover 

his  costs. 

Hcin  may  join       Sect.  21.     Be  it  Jurther  enacted  (a)  y  That  m  actions  of 

or  sever  10M-  wastc,  ejectment,  or  other  real  actions,  where  possession  of 

tionp  for  inner-  •^.  ,  , 

itance  detceo-  the  inheritance  alleged  to  have  descended,  is  the  object  of 

ded    from    a,  'ii*  i**  j 

common  auGcs-  the  suit,  the  beirs  claiming  under  a  common  ancestor,  may 
^^'  all  or  any  two  or  more  of  them  join  therein,  or  each  may 

l^ar^  17S6  p^osecute  for  his  particular  share  of  such  inheritance,  and  the 
§  ^'1  same  rule  shall  extend  to  joint  tenants  who  are  or  may  be 

disseized. 
[•2611  Sect.  22*.     Be  it  further  enacted,  That  in  aU  actions 

?&*'(^we%"  °®^  depending  or  that  may  be  hereafter  dependii^  in  any 
kc.  may  in    Court  within  tliis  State  wherein  the  defence  intended  to  be 

certain    caaes, 

on  6iingabrief  set  up  by  the  defendant,  is  or  may  be,  that  be  was  a  JusUce 
tpeciai  matter  of  the  Peace,  Sheriff,  Deputy  Sheriff,  or  Coroner  or  a  town 
m  evi  cnce.  ^^  parish  officer,  or  some  other  officer,  civil  or  military,  and 
[Man.  Stat,    that  the  act  or  tliins;  for  which  he  is  or  may  be  sued,  is  or 

Fab.26, 1798.]  ,  ,  ..  ,  i.     u-       i.        •  •       i_ 

may  be  any  act  or  thing  done  by  hira  by  vu'tue,  or  m  the 
execution  of  his  office,  the  defendant  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  upon  filing  in 
the  cause  a  brief  statement  (6)  of  such  special  matter  of  de« 

4.  Owen  vs.  Bartholomew,  9  Pick.  625. 

6.  See  ch.  344,  vol.  3,  p.  190;  and  ch.  897,  ib.  p.  246. 

(a)  1.  The  provuions  of  §  21,  are  confined  to  actiona  real  or  mixed,  aod  do 
not  extend  to  personal  actions  to  recover  damnget  onlj,  which  remain  aub- 
ject  to  the  rules  of  common  law.  Daniels  8f  at.  v$.  J)anieU  Ijr  aL  7  Jlfa««. 
186. 

2.  Tenants  in  common,  and  heirs,  must  join  in  detinne  of  chartere*  and 
in  actions  for  the  destraction  of  their  charters  or  title  deeds,     /fr. 

8.  If  heirs  or  joint  tenants  join  in  their  action,  notwithstanding  the  pro- 
visions of  §  21,  the  disability  of  one  demandant  abates  the  writ  as  to  all, 
whether  it  exists  at  the  comnioncement  of  the  action,  or  oecara  afterwards. 
Oxnard  Sr  clU.  vs.  K.  Pitrehane,  10  Maan.  179;  Cutit  4r  al$,  «f.  Haskinwt 
11  Mass.  56;  see  Sackett  4*  al.vs.  Sackett,S  Pick.Zll. 

4.  Dot  this  objection  is  remedied  in  this  State  by  the  statute  of  Jan.  SS, 
1S22,  ch.  1S6,  §  3,  vol.  8,  p.  6;  See  also,  Ryder  4r  tix.  ««.  Aofrmaon.  S 
Gff.  127. 

{h)  1.  The  strictnets  required  in  pleading,  if  not  applied  to  a  briaf  Hato- 
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fence  within  such  time  as  the  Court  shall  order,  of  which  Ch.  59. 
statement  the  plaintiff  shall  be  entitled  to  a  copy,  or  he  may  ^-^->^-*^ 
plead  specially  at  his  election. 

Sect.  23.     Be  it  further  enacted^  That  upon  a  judgment  in  actions  of 
rendered  in  any  Circuit  Court  of  Common  Pleas,  that  the  fenSmay 
defendant  shall  account,  it  shall  be  in  the  power  of  the  party  app«»>  from  in- 
against  whom  such  judgment  shall  hereafter  be  given,  to  judgment,  he- 
appeal  tbereirom,  it  such  party  shall  thmk  proper,  before  mem  or  audit- 
the  same  Court  proceed  to  appoint  auditors  ;  and  in  case     "' 
no  appeal  shall  be  made  from  the  first  judgment,  that  the  [Maw.  Stat, 
defendant  shall  account,  an  appeal  from  the  final  judgment  §  i.j 
after  the  cause  has  been  before  auditors,  shall  not  entitle 
the  original  defendant  to  try  the  issue  of  bailiff  or  not  bailiff 
before  the  Supreme  Judicial  Court,  but  the  first  judgment 
that  the  defendant  shall  account  shall  remain  in  full  force, 
and  he  shall  account  accordingly  ;  and  in  case  the  defend-  Proceeding 
ant  shall  not  enter  and  prosecute  his  appeal  from  the  first  not  lo  appeal, 
judgment  the  same  upon  complaint  may   be  affirmed  ;  and 
auditors  may  thereupon  be  appointed  in  the  same  manner 
they  would  have   been  in  the  Circuit   Court  of  Common 
Pleas,  had  no  appeal  been  made  from  the  first  judgment. 

Sect.  24.     Be  it  Jurthcr  enacted^  That  when  any  person  when  defend- 
against  whom  judgment  shall  be  given,  that  he  shall  account,  J^ 'ap^7^be^ 
shall  unreasonably  refuse  or  neglect  to  appear  at  the  time  ^"[*  *"^'!2I]!T 
and  place  assigned  by  the  auditors,  or  after  appearing,  shall  ings  may  be 
refuse  or  neglect  to  render  an  account,  the  auditors  may 
certify  such  refusal  or  neglect  to  the  Court  from  which  their  l-    '  ^   ''* 
appointment  issued ;    and  the  same  Court  may  thereupon 
cause  damages  to  be  assessed,  by  a  jury  and  enter  up  judg- 
ment for  the  damages  so  assessed,  with  reasonable  costs, 
or*  they  may  render  judgment  against  the  defendant  as  upon       [•2G2] 
default. 

ment;  which  ia  an  indalgence  allowed  to  the  officer  for  hia  benefit  and  re- 
lief.    Clark  vs.  Fuxcroft,  6  Glf.  302. 

2.  The  defendant  who  files  a  brief  statement  under  the  provisions  of  § 
22,  has  the  right  of  opening  and  closing.  Bangs  vs.  Snow  4r  a/*  I  Mass* 
ISI. 

8.  Special  pleading  is  abolished  in  all  civil  actions,  by  ch,  614,  voL  8, 
p.  868. 
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Ch.    59.  SscT.  25.     [Re|»ealed;  seech.  347,  §  8,  vol.  3,  p.  196. 

^^^.^^.^^  It  provided  for  the  appointment  of  audilon  to  examine  accounts,  or  toodierit 

[Mass.    Stat.  in  actions  where  the  Court  might  deem  proper ;  also,  for  their  report  t»  b« 

Feb.28,  ISIS.]  given  in  evidence  to  the  Jur}'.     Sec  ch.  347,  vol  3,  p,  198.] 

State  Trcasur-  Sect.  26.  Bc  it  furtJur  cnacttd^  Thai  (c)  the  Treasur- 
lown^^aod'^u--  ®^  ^^  ^^"^  State,  the  Treasurers  of  counties,  towns,  parishes, 
ish  Treasurers  ^nd  Other  corporations,  for  the  time  being,  be  and  hereby  are 

may  sue    and  *  .  .  . 

prosecute   ac-  authorized  and  empowered,  in  tlieir  own  names  and  capaci- 

tions,  &c.  , 

ties,  respectively  to  commence,  and  prosecute  to  final  judg- 
l^**^  ?iJVi  roent  and  execution,  any  suit  or  suits  at  law  upon  any  bonds, 

June  ^z,i7Sf7.j  ^,  «»ii 

notes  or  other  securities,  which  have  been  or  shall  be  given 
to  them  or  their  predecessors  in  said  capacity  ;  and  to  pros- 
ecute to  final  judgment  and  execution,  any  suits  which  have 
been  or  shall  be  commenced  by  their  said  predecessors  in 
said  capacity  during  their  continuance  in  office,  and  pending 
at  the  time  of  their  removal  therefrom. 
Writ  of  re-         S EOT.  27.     Be  U  further  enacted^  That  if  pending  a  writ 

view  pendinff. 

if  either  party  of  rcview  between  the  original  parties  whether  in  a  real  or 
cecdi^gs  arc  to  personal  action,  either  of  them  shall  die  (cZ),  his  death  shall, 
^  at  the  request  of  the  attorney  for  either  party,  be  entered 

Mass.  Stat,    upon  the  records  of  the  Court,  and  the  cause  shall  thereupon 
§V.]   *        '  ^®  continued,  to  the  end  the  heirs  at  law  of  such  deceased 
party  or  other  person  interested  in  the  tenements  in  ques- 
tion, as  aforesaid,  or  his  executors  or  admmistrators  may 
•  come  into  Court,  and  take  upon  them  the  prosecution  or  de- 

_i  ■■■  ■__ I  -~ 

(c)  1.  The  right  of  towns  to  sue  as  before,  is  not  taken  away  by  §  26. 
Jnhhta.  JVeto castle  va.  Bellard,  8  GIf.  369. 

2.  A  Treasurer  may  be  substituted  ns  an  endorser  upon  a  writ  brought 
vpon  a  probate  bond  in  the  name  of  the  jodge,  in  place  of  his  predecessor  who 
bad  originally  endorsed  the  same.  Paine,  Judge,  v«.  Gill  8f  al,  2  Maaa^ 
136. 

(J)  1.  Under  §  27,  the  administrator  of  a  person  who  has  died  pending  a 
writ  of  review  brought  on  a  judgment  rendered  against  him  for  damages  ia 
an  action  of  trespass  quare  clausum  /regit  may  come  In  and  prosecate  the 
review.     Prop,  of  Great  Beach  vs.  Rogers,  1  Mass.  159. 

2.  Where  the  plaintiff  in  review  dies  pending  the  review,  the  original  ac- 
tion being  case  for  special  damage  from  a  common  nuisance,  in  which  the 
plaintiff  in  review  was  defendant,  his  administrator  cannot  become  a  party 
to  the  review.  Thayer  vs.  Dtidley^  3  Mass*  296;  Otis  vs.  Bixbtf  ^  al, 
9  Mass.  620, 

8.  See  notes  to  §  21,  cb.  52,  p.  280,  of  this  volume. 
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fence  of  the  sanie  suit  to  final  judgment.     And  if  after  a  rea-    Ch.  59. 
sonable   time,  according   to    the   discretion  of  the   Court,     ^-^-v-^^ 
granted''^  for  this  purpose,  neither  of  them  shall  appear  as      [*393] 
aforesaid,  or  appearing  shall  afterwards  become  nonsuit,  or 
be  defaulted,  then  the  same  proceedings  and  judgment  shall 
be  bad  therein,  mutatis  mutandis,  as  would  have  been  had 
between  the  original  parties. 

Sect.  28.     Be  it  further  enacted^  That  whenever  either  Lefal  repr*. 
of  the  parties  to  any  judgment  shall  die  before  a  review  has  JlJIttJ",^  ^. 
been   granted,  the  legal  representatives  of  such  deceased  ^l^'o^.f®*"  «- 


partj  may  petition  for  such  review  or  become  parties  to  the  <*^ 
same  as  respondents. 

Sect.  29.     Be  it  further  enacted^  That  in  the  adminis-  Manner  of  ad- 
tration  of  oatlis  in  this  Slate,  the  ceremony  of  lifting  up  the  ^^^^^j^'^ioLi- 
hand,  as  heretofore  used,  shall  be  practised,  with  such  excep-  *«• 
tions  as  to  Mahometans  and  other  persons,  who  believe  that 
an  oath  ia  not  binding,   unless  taken  in  their  accustomed 
manner,  as  the  several  Courts  shall  find  necessary  in  the  ex- 
ecution of  the  laws. 

Sect.  30.     Be  it  further  enacted.  That  no  actions  shall  Actioiu  not 
be  sustained  in  any  Circuit  Court  of  Common  Pleas  within  a  Com!^pi«« 
this  State,  where  the  damace  demanded  does  not  exceed  ^i»««ad<i«»- 

^  ^5  num  iloea  not 

twenty  dollars,  unless  by  appeal  from  a  Justice  of  the  Peace,  •jc«e<i  ii^20. 
savmg  such  actions   wherein  the  title  to  (c)  real  estate  may  Mar.  ii,  1784, 
be  concerned  ;  and  if  upon  any  action  originally  brought  be-  isos,  §  2.] 
fore  the  Circuit  Court  of  Common  Pleas,  judgment  shall  be 
recovered  for  no  more  than  twenty  (/)  dollars  debt  or  dam- 

(e)  1.  As  ID  actbiit  or  tresposs  quare  elausum  /regit  title  to  real  estate 
mai/  be  cooceroed,  this  provision  does  not  extend  to  such  actions.  Dtim- 
merne.  FoMter,  7  MasB,  476;  See  Butterfield  os.  Pear$on,  10  Ma$t.  410. 

2.  Nor  to  actions  of  the  case  for  an  obstraction  of  a  private  way.  Crock" 
•r  vs.  Black,  16  Maes.  448. 

(/)  1.  If  the  plaintiiTii  damages  are  redaced  below  twenty  dollars  by  an 
accoant  filed  in  offset,  he  is  still  entitled  to  fall  costs — snch  a  case  not  being 
within  the  meaning  of  the  provisions  of  §  80.  Hathome  vs.  Cate,  5  Olf. 
74;  See  note  g,  8,  below. 

2.  Where  in  nn  action  commenced  in  the  C.  Pleas  the  plaintiflf  obtained 
a  verdict  and  judgment  for  more  than  twenty  dollarT,  and  upon  an  appeal  by 
the  defendant,  and  a  trial  in  the  S.  Court  the  plaintiff  recovered  less  than 
twenty  dollars,  it  was  held  that  he  was  entitled  to  no  more  costs  than  one 

Vol.  I.  41 
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Ch.  59.     age ;  in  all  (g)  such  cases  the  plaintiff  shall  be  endtled  for 
^■*'*^'"^^     his  costs,  to  no  more  than  one  quarter  part  of  the  debt  or 

Costs    in  that  .  m 

Court  when  damage  so  recovered  :  Provided  always^  That  where  judg- 

not^eiweed  ment  shall  be  rendered  upon  the  report  of-referees,  full  costs 

p     ;  shall  be  taxed  for  tlie  party  recovering  notwithstanding  the 

[MaM.  Stat  judgment  be  under  twenty  dollars,  unless  a  different  adjudi- 

It'oK    19    1  '7Q'7 

§  3 J  *  cation  respecting  the  costs  shall  be  made  by  the  report  (fc) 

itself. 
DBfat    Ua  tor      ^ECT.  31-     Be  U  further  enacted j  That  all  penalties  and 
pM^tWi         forfeitures  incurred  under  the  provisions  of  any  statute  of 
viaian  itniade.  this  State,  for  the  recovery  of  which  no  mode  is  prescribed, 

Kb*22^794  ^^^  ^^^  ^^^y  ^®  ^"^^  ^^^  ^^^  recovered  by  action  of  debt 

§  *'J  in  any  Court  proper  to  try  the  same. 

, .  Sect.  32.     Be  it  further  enacted^  That  all  penalties  and 

nMUtiea  may  #«  • 

ba  racoTorcd   forfeitures  given  or  limited  by  any  act  of  this  State,  in  whole 

by    indictmant         .  ^ 

where  stata  ia  or  in  part  to  the  use  of  this  State,  may  be  recovered  by  in- 
"*  dictment  in  any  Court  proper  to  try  the  same. 

[•364]  Sect.  33*.     Be  it  further  enacted^  That  the  printed  cop- 

Printed  copiea  ics  of  the  private  acts  and  resolves  of  this  State,  which  now 
an/^raloiTn,  ^^^y  ^^  hereafter  shall  be  printed  by  and  under  the  authority 
Sod^^dwi  of  ^he  Legislature  of  this  State,  shall  be  admitted  as  good  ev- 
in  Courts.  idence  thereof  in  all  courts  of  law,  without  any  further  proof 
whatsoever. 


quarter  of  the  damages  recovered  by  him.    Lakeman  vs,  ^or$e,  9  MasM . 
127;  See  Lincoln  o#.  Goulding,  3  Mass,  234. 

(g)  1.  This  will  apply  to  actions  of  replevin,  by  a  fair  coostraetion  of  stat. 
1822, ch.  186,  §  2,  vol.  3,  p.  6.     Ridlon  ta.  Emery ^^  Glf,  261. 

2.  For  a  case  of  taxation,  under  this  provision.  See  Waite  vs.  Oar'" 
"land,  7  Mass.  452. 

8.  If  the  plaintifTs  damages  are  reduced  below  twenty  doJlam  hy  an  ac- 
count in  offset,  he  is  still  entitled  to  full  costs;  but  not,  if  he  proved  that  the 
items  of  the  account  in  offset  were  delivered  in  part  payment  of  the  plainl'ifipB 
account.     Barnard  vs.  Curtis,  8  Mass.  635. 

4.  This  provision  is  applicable  to  actions  under  the  tmitee-law.  2>efi- 
ham  vs.  Lyon  tf  Trus.  1  Mass.  15. 

(^)  1.  Costs  arising  before  referees  and  the  costs  of  witnesses  on  the  ques- 
tion of  accepting  their  report,  are  taxable  by  the  party  recovering  judgment, 
although  the  report  of  the  referees  be  not  accepted.  Tinkham  vs,  MeigSt 
16  Mass.  450. 

2.  When  referees  award  concerning  writs,  judgment  moat  conforBi  to 
their  award.    J^TtUon  v$.  Jlndrews,  2  Mass*  164. 
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Sect.  34.     Be  U  further  enacted^  That  upon  the  judg-     Ch.  69. 
menl  for  debt,  dan]as;es  or  costs,  which  has  been,  or  which   ^  ^"f^"^ . 

11  K   ^  r  A  Action  of  debt 

shall  be  rendered  and  recorded  by  any  (i)  Court  of  record,  or  may  be 
any  Justice  of  the  Peace  of  this  State,  and  remaining  in  force  judgment°ran? 
and  unsatisfied,  an  action  of  debt  may  be  brought  in  the  same  g^^  *°  ^" 
Court,  or  before  the  same  Justice  where  such  record  re- 
mains, or  in  any  Court  of  record,  or  before  any  Justice  of  pe^e,  i-Jw, 
the  Peace,  holding  Pleas  for  the  county  in  which  either  of  ^  ^'^ 
the  parties  to  such  judgment,  their  executors  or  administra-  in  what  eooo* 
tors  shall  dwell  and  reside  at  the  time  of  bringing  such  ac-  ^^^^ 
tion,  and  proper  to  try  the  same.     And  such  judgment  may 
be  certified  by  the  Clerk,  for  the  time  being  of  the  Court, 
or  by  the  Justice  of  the   Peace,  with  whom  such  record  re- 
mains. 

Sect.  35.  Be  it  further  enacted^  That  upon  the  judg-  Action  of  debt 
ment  for  debt,  damages  or  costs  which  has  been,  or  which  ^^jjfdgmcnt^ 
shall  be  rendered  and  recorded  by  a  Court  of  record  in  any  «n<*«^  >»> 

^  ^    any   other 

Other  {])  of  the  United  States,  or  by  a  Court  of  record  of  State; 

(»)  1.  A  jadgment  rendered  in  Massachusetts  against  a  citizen  of  Maine,  be- 
fore the  separation,  may  be  revived  in  the  same  court  by  scire  facias  though 
the  defendant  is  not  resident  in  that  commonwealth;  the  jurisdiction  of  both 
Courts  as  to  processes  brought  to  execute  such  judgments,  remaining  nnafiect^ 
ed  by  the  separation,  by  stat.  1819,  ch.  161,  §  1,  art.  8,  adopted  into  the 
Constitation  of  Maine,  art.  10,  §  5.     Mitchell  vs.  Osgood^  alt.  4  Olf.  124. 

Such  judgment  will  be  received  by  the  Courts  of  this  State  as  conclusive 
•vidence  of  debt.     Ih, 

8.  An  action  of  debt  on  a  foreign  judgment,  where  the  plaintiff  is  not  a 
citizen  of  this  State,  may  be  brought  in  any  county  in  the  State.     i&. 

(j  )  1.  A  court  of  another  State  must  have  had  jurisdiction  of  the  parties,  aa 
well  as  of  the  cause,  for  its  judgment  to  be  entitled  to  the  full  faith  and 
credit  mentioned  in  the  Constitution  of  the  United  States.  Bisseil  v«. 
BriggM,  9  Mass,  462. 

2.  Judgments  rendered  in  tho  courts  of  another  of  the  United  States, 
when  produced  here  as  the  foundation  of  actions,  are  not  to  be  considered  aa 
foreign  judgments;  because  the  jurisdiction  of  the  courts  being  established, 
the  merits  of  the  judgments  are  not  to  be  inquired  into.  Neither  are  they 
to  be  considered  as  domestic  judgments,  rendered  in  our  own  courts  of  re- 
cord; because  the  jurisdiction  of  courts  rendering  them  is  a  subject  of  in- 
qnby.  But  so  far  as  the  courts  had  jurisdiction,  they  are  to  have  full  faith 
and  credit  in  our  courts.  They  may  therefore  be  declared  on  as  eviden- 
ces of  debt,  or  of  promise;  and  on  the  general  issue  the  jurisdiction  of  the 
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Ch.  59.     the  United  States  and  remaining  in  force  and  unsatisfied,  an 

s.rf»-v-^^     action  of  debt  may  be  brought  in  any  Court  of  record  of  tlits 

or  court.         State,  holden  for  the  county  in  which  either  of  the  parties 

[lb.  §  2.]        ^  g^^]^  judgment,  their  executors  or  administrators  shall 

dwell  and  reside,  or  in  which  any  valuable  goods,  credits, 

or  estate  of  any  debtor,  in  such  judgment  shall  be  found  at 

Judgment  to   ^^^   ^^^  of  bringing   such   action  :    Provided^  That  such 

wdin^^^  act  judgment  shall  be  certified  in  the  manner  which  is,  or  shall 

ofCwinm.     be  prescribed  by  any  general  law  of  the  Congress  of  the 

United  States. 
Imaeh  action      Sect.  tJ6.     Bt  U  further  enacted^  That  in  the  action  of 
interest  to  be  debt,  which  shall  be  duly  maintained  upon  any  judgment  as 
ges  and  costs,  aforesaid,  lawful  interest  (k)  shall  be  allowed,  as  well  upon 
lib.  §8.j         the  costs  as  upon  the  debt  or  damages,  or  the  balance  thereof 
due  and  recoverable,  and  judgment  shall  be  rendered  there- 
on accordingly. 
[*3G5]  Sect.  27^.     Be  it  further  enactedy  That  all  executions 

S)M  are  to**be  ^^sued  upon  any  judgment  in  civil  causes,  shall  be  made  re- 
made returna-  tumable  at  such  times  as  are  provided  by  the  several  laws  of 
this  State  ;  and  in  all  cases  where  a  writ  of  execution  shall 
next  chapter.]  issue,  there  shall  be  expressed  therein  the  time  and  place 

when  and  where  the  same  shall  be  returnable. 
Clerks  may         Sect.  38.     Be  it  further  enacted j  That  the  Clerks  of  the 
grant  sum-      several  Courts  within  this  Slate,  may,  and  are  hereby  respect- 

raons  for  wit-  i        j  i  j         r 

nessea  in  civil  ively  empowered  to  grant  summons  for  witnesses  in  civil 

cases. 

renalty  for     causes,  directed  to  the  persons  to  be  summoned.     And  if 

oiwiM  Mun-    ^°y  person  who  shall  be  served  with  lawful  process,  or  sum- 

mons,ont«i-    mons  to  testify,  depose,  or  give  evidence  concerning  any 

cause  or  matter  depending  in  any  of  the  Courts  aforesaid,  or 

before  any  Justice  of  the  Peace,  and  who  shall  have  a  sum  of 

tenctei^d.^^       money  tendered  to  him  which  shall  be  equal  to  his  legal  fees 

for  travel  to  the  place  where  the  Court  is  held,  and  one  day's 

Coart  rendering  tbem»  is  pnt  in  issue,  but  not  the  merits.    75.;  Jacohg  vm. 
Hull,  12  Mass.  25;  Com.  vm.  Green,  17  Mass.  546. 

3.  Hall  &  al.  vs.  WUliams  &  al.  6  Pick.  232. 

4.  A  citizen  of  any  other  of  the  United  States  is  not  considered  as  a  for- 
eigner in  this  State,  in  any  conrts  of  law.  Barrell  vs.  Benjamin^  li 
Mass.  354. 

{h)  Soo  note  c,  to  ch.  19,  ante,  p.  104. 
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attendance,  do  not  appear  according  to  the  tenor  of  the  pro-     Ch.  59. 
cess  or  summons,  having  no  reasonable  let  or  impediment  to      ^-^^^-^^ 

1  I  I     11  1       1*   1  1  1  •  n     t        fMaw.   Slat. 

the  contrary,  such  person  shall  be  liable  to  the  action  of  the  Oct.  ao,  1784, 
aggrieved  party  for  all  damages  by  him  sustained  by  such  de- 
fault,  and  the  Court  or  Justice  of  the  Peace  shall  have  power  ,ue"iuta"hui^ 
by  attachment   to   bring   such   contemptuous   witness   into  ^K^»'»««>ci> 
Court,  or  before  him,  and  to  fine  him  at  discretion,  not  ex- 
ceeding the  sum  of  twenty  dollars,  and  shall  order  him  to 
pay  the  cost  of  such  attachment. 

Sect.  39.  Be  it  further  enacted^  That  when  any  person  ^  ^^^i  allow- 
in  whose  favour  a  judgment  is  given  at  the  Circuit  Court  of  ^  ^'^^  ^-  ^ 

xy.      1  less      to 

Common  Pleas,  shall  appeal  (Z)  therefrom,  where  an  appeal  Sup.  Judicial 
is  by  law  allowed,  because  the  damages  given  are  too  small,  ^^^  ^^|  3^   - 
lie  shall  be  entitled  to  a  Jury  at  the  Supreme  Judicial  Court  *^1 
to  inquire  into  the  damages,  without  any  further  notice  to  the  qI^^  ^'7^ 
appellee.     And  when  in  the  Circuit  Court  of  Common  Pleas   ^^1 
judgment  shall  be  given  either  upon  abatement  or  demurrer,  bc'^m'^iNJg- 
ihe  party  against  whom  judgment  is  given,  shall  have  the  j^abatenwnT 
privilege  of  appealing,  in  case  the  action  is  appealable  with-  °^  demurrer, 
out  any  further  proceedings  had  in  the  Circuit  Court  of  Com- 
mon Pleas.     •Snd  all  agreements  for  waving  pleasy  and  for  rctx^aled ;    seo 
anundmentSj  and  for  making  new  (m)  pleas  at  the  Supreme  l^\  3^  p*.  194) 
Judicial  Court  made  and  entered  upon  the  records  of*  the  *"**  ^j**  ^^*  ^ 
Circuit  Court  of  Common  Pleas  shall  be  binding  on  the  par-  286.] 
ties  throughout  the  whole  process  of  the  suit. 

Sect.  40.  Be  it  further  enacted,  That  where  any  per-  indictment  t* 
son  shall  be  feloniously  stricken,  poisoned  or  injured  in  one  ^^^tTldbere" 
county  in  this  State,  and  die  of  the  same  stroke,  poisoning  death 

(/)  1.  An  appeal  liet  to  this  court,  from  the  C.  C.  Pleas,  although  they  arrest 
jadgment  aAer  verdict.     Bemis  vs.  Faxon,  2  Mass  141. 

2.  If  the  eoart  below  arrest  the  judgment,  or  send  the  parties  out  of  court 
without  giving  any  judgment,  in  cases  where  an  appeal  lies,  the  aggrieved 
party  may  claim  an  appeal  and  the  S.  J.  Court  will  sustain  it,  although  the 
conrt  below  disallow  it     Lamphear  ««.  Lamprey,  4  Mass,  107. 

8.  Porple  vs.  Clark  ft  al.  5  Pick.  206. 

(m)  1.  The  new  pica  must  be  filed  at  the  first  term  of  the  Supreme  Court, 
Tyng  vs.  Prentice,  8  Mass.  299. 

2.  Such  new  plea  must  be  to  the  country.  Moody  tf  al,  vs.  Blake,  6 
Mass,  459. 
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Ch.  59.  or  mjuiy  in  aDother  countj  thereof ;  that  then  an  indictment 
ftd^^hTV  ^^®^®^^>  found  by  the  Grand  Jurors  of  the  county  where  the 
mortal  wound  death  shall  happen,  before  the  Justices  of  the  Supreme  Judi- 
another  coun-  cial  Court  there  held,  shall  be  as  good  and  effectual  in  law 
^*  as  if  the  stroke  had  been  given,  or  poisoning,  or  bjury  done 

Feb!*i'5, 1TO6,  in  the  same  county  where  the  party  shall  die,  or  where  the 
^^'^  said  indictment  shall  be  found  (n). 

So  if  mortal  Sect.  41.  Be  it  further  enacted ,  That  where  any  per- 
J!iven1)nhrgh  ^°"  ^^^'  ^®  fcloniously  Stricken,  poisoned  or  injured,  on  the 
"<^-  high  seas  and  without  the  limits  of  this  State,  and  die  of  the 

rib.  §2.]        same  stroke,  poisoning  or  injury,  in  any  county  thereof,  that 
then  an  indictment  thereof  found  by  the  Grand  Jurors  of  the 
county  where  the  death  shall  happen  before  the  Justices  of 
the  Supreme  Judicial  Court  tliere  held,  shall  be  as  good  and 
effectual  in  law  as  if  the  stroke  had  been  given,  or  poisoniug 
or  injury  done  in  the  same  county  where  the  party  shall  die. 
Proeeadingi         Sect.  42.     Be  it  further  enacted^  That  if  any  person  shall 
indictadfltandb  ^®  indicted  of  any  offence  against  this   State  for  which  the 
mote.  punishment  is  or  shall  be  declared  to  be  death,  and  shall 

[lb.  §  8.]        stand  mute,  or  refuse  to  plead,  the  Court  shall  proceed  to 
the  trial  of  the  person  so  standing  mute  in  the  same  manner 
as  if  he  or  she  had  pleaded  not  guilty,  and  shall  render  judg- 
ment accordingly  (o).     And  no  person  who  shall  be  indicted 
for  any  such  offence,  shall  be  allowed  to  challenge  peremp- 
torily above  the  number  of  twenty  persons  of  the  Jury. 
If  the  accused       Sect.  43.     Be  it  further  enacted^  That  when  any  per- 
part*^*  fe£ny  ^^°  indicted  of  any  felony,  shall  be  by  the  verdict  of  the  Jury 
cbaqjad  and    of  trials  upon  such  indictment  acquitted  from  part  of  such  in- 

convicted    of  ^  *^  * 

residue,  dictment,  and  convicted  of  the  residue  thereof,  any  such  ver- 

dict may  be  accepted  and  recorded  in  the  Coifft  where  such 

(n)  Com.  vs.  Parker  &  al.  2  Pick,  550.    CoMtitntion  of  Maine,  anto,  p. 
19,  §  6. 

(o)  1.  Where  one  indicted  for  a  larceny  stood  mute  upon  his  arrai^Dineot, 
a  jury  waii  empannelled,  who  returned  their  yerdict,  that  he  stood  mute  fraud- 
ulently,  wilfally  and  obstinately;  whereupon  he  was  sentenced  as  opoB  a 
conviction.     Com.  vb,  JHoore,  9  Mass.  402. 

2.  In  capital  trials  tbo  prisoner  may  give  his  general  character  in  eTi- 
dence,  aAer  which  the  prosecutor  may  call  witnesses  to  disproTe  such  testi- 
mony.    Com.vs.  Hardy,  2  Ma$M.  817. 
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trial  shall  be ;  and  thereupon  such  person  so  indicted,  may     C  h  .  59. 
be  adjudged  lo  be  guilty  of  the  offence,  if  any,  which  shall     ^-^""^^^^^ 

.  .  what  judg- 

appear  to  such  Court  to  be  substantially  alleged  in  and  by  ment  Court 

the  residue  of  such  indictment,  if  the  same  shall  amount  *"*^  *°  ^' 
to*  a  felony,  and  shall  be  sentenced  and  punished  accord-       [*267] 
ingly. 

Sect.  44.     Be  it  further  enacted^  That  any  person  who  per»ont  in 

shall  be  held  in  prison  upon  suspicion  of  having  committed  a  p[ci^n*°to'be 

crime  for  which  he  may  have  sentence  of  death  passed  upon  ^»*«<'  ?»'  <^>«- 

.  .  .  .  charged,    un- 

him,  shall  be  bailed  or  discharged,  if  he  is  not  indicted  at  the  less, 
second  term  of  the  sitting  of  the  Supreme  Judicial  Court  in    ^       g 
the  county  where  the  crime  is  alleged  to  have  been  commit-  Mar.  16, 1785, 

Q    13.1 

ted,  when  there  are  two  terms  a  year  in  such  county.     And 

in  such  counties  as  have  but  one  Supreme  Judicial  Court  in 

a  year,  the  defendant  shall  be  bailed  or  discharged,  if  he  is 

not  indicted  at  the  first  term  :  Provided^  Such  person  shall  Provided  he 

have  been  held  in  prison  for  the  space  of  six  months  next  **"?  *^".  ** 

*  ^  *^  prison    SIX 

preceding  tlie  day  of  the  sitting  of  the  Court.     And  when  months, 
any  person  shall  be  held  in  prison  under  indictment,  he  shall  and  indicted, 
be  tried  or  bailed  at  the  firstf  term  next  after  his  indictment,  bailed  at  6nt 
if  he  demands  the  same,  unless  it  shall  appear  to  the  Court  ^"^additioa 
that  the  witnesses,  on  behalf  of  the  government,  have  either  **  **^^»  §  ^'J 
been  enticed  away  or  are  detained  by  some  inevitable  acci- 
dent from  attending.     And  all  persons  under  indictment  for  ^'JIJ*"b^"fHed 
felony  shall  be  bailed  or  tried  at  the  second  term  after  the  °""  ^,»'®**  *^ 

,  .-  second  term. 

bill  shall  be  returned,  if  they  demand  it. 

Sect.  45.     Be  it  further  enacted^  That  in  all  informa-  infonnations 
tions  to  be  exhibited,  and  in  all  actions  or  suits  to  be  com-  JJ^narsVaTutail 
menced  against  any  person  or  persons,  on  the  behalf  of  any  o"  »>ehaif of  in- 
informer,  or  on  the  behalf  of  the  State,  and  any  informer  for  State  and  in- 

,  'l  ,  former— where 

or  concerning  any  offence  committed  or  to  be  committed  to  be  brought 

against  any  penal  statute,  the  offence  shall  be  laid  and  alleg-  *° 

ed  to  have  been   committed  in  the  county  where  such  of-  [Mass.  Stat. 

fence  was  in  truth  committed  and  not  elsewhere,  and  if  the  §  2  ]    * 

defendant,  in  any  such  information,  action  or  suit,  pleadeth 

that  he  owes  nothing,  or  that  he  is  not  guilty,  and  the  plaintiff 

or  informer  in  such  information,  action  or  suit,  upon  evidence 

to  the  Jury  that  shall  try  such  issue,  shall  not  both  prove  the 

offence  laid  in  the  said  information,  action  or  suit,  and  that 
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Cii.  60.    the  same  offence  was  committed  in  that  county,  the  issue 
"^^^^^^     shall  be  found  for  the  defendant  or  defendants. 
Id  fuch  infor-       Sect.  46.     Be  it  further  enacted^  That  if  any  informa* 

inatioD  «>r  ac-     ...  ,    , 

tiun  defendant  tion,  sult  OF  actiou,  shall  he  brought  or  exhibited  against  any 
wal  ?8«uc  ^and  p^rson  or  persons  for  any  offence  committed  agmnst  the  form 
raatter^'^i*-  ^^*  ^^Y  P®"^  '^^^>  ^^  behalf  of  any  informer,  or  on  behalf  of 
^°r*2fiRi       ^^®   State  and  any   informer,  it  shall  be  lawful  for  such  de- 
fendants to  plead  the  general   issue,  and  give  any  special 
matter  in  evidence  to  the  Jury,  which  shall  be  as  available 
to  him  or  them,  as  if  he  or  they  had  sufficiently  pleaded  the 
same  matter  in  bar,  or  discharge  of  such  information,  suit  or 
action. 
No  pereon  to       Sect.  47.     Be  it  further  enacted^  That  no  person  upon 
be  executed     whom  scntcncc  or  ludement  of  death  shall  be  passed  or  eiven 

but  by  warrant  .  r  o 

from  the  Exe-  by  the  Justices  of  the  Supreme  Judicial  Court,  shall  be  exe- 
cutive, &c. 

cuted  in  pursuance  of  such  judgment,  before  the  whole  rec- 

iTTT^'s  ^^1  ^^^  ^^  ^"^^  proceedings  or  case  be  certified  by  the  Clerk  of 
the  same  Court,  under  the  seal  thereof  to  the  Supreme  Ex- 
ecutive Authority  of  this  State,  nor  until  a  warrant  shall  be 
issued  by  the  said  Supreme  Executive  Authority,  under  the 
great  seal  of  tliis  State,  with  a  copy  of  the  record  thereunto 
annexed,  directed  to  the  Sheriff  of  the  county  wherein  the 
trial  of  the  person  so  convicted  as  aforesaid,  was  had,  com- 
manding the  same  Sheriff  to  cause  execution  to  be  done  upon 
the  person  so  convicted  as  aforesaid,  in  all  things  according 
to  the  judgment  against  him.  And  the  Sheriff  to  whom  such 
warrant  shall  be  directed  is  hereby  authorized  and  required 
to  execute  the  same  in  due  form  of  law.      [Approved  March 

19,  1821.] 

Additional  Act,  ch.  186,  Vol.  3,  p.  S. 


Chapter  60. 

AN  ACT  rcspcctin{|r  tlus  Attachment  of  Property  on  Mesne  Process,  and  directing 

the  issuing,  extending,  and  iierviug  of  Execution?. 

Sect.   1.     JjE  it  enacted  by  the  Senate  and  House  of 
Representatives,  in  Legislature  assembled.  That  all  goods  and 
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estate  attached  (a)  upon  mesne  process  for  the  security  of  the     Ch.  60. 

(a)  1.  The  right  of  attaching  property,  as  tecority  for  the  judgment  a  plain- 
tilT  may  finally  recover,  id  a  provision  not  known  to  the  common  law.  Xind- 
uay  V9,  Lamed,  17  Mass.  196. 

2.  Property  attached  on  mesne  process  may  be  sold  with  consent  of  pw- 
tici,  as  on  exccntion,  by  eh,  508,  vol.  3,  p.  356. 

S.  Estate  holdon  by  virtne  of  a  bond  to  convey,  is  liable  to  attachment  and 
may  be  sold  in  the  same  manner  as  an  equity  of  redemption,  by  eh.  431, 
vol.  3,  p.  274. 

4.  An  actual  entry,  by  the  officer,  on  real  estate,  seems  not  to  be  naeM- 
sary  to  constitute  a  valid  attachment.     Crosby  o«.  Jillytit  ^  Olf.  453. 

5.  Nor  need  he  enter  a  meeting  house  to  attach  a  pew.  Perrin  vs. 
Leaviit,  13  Mass.  128. 

6.  To  constitute  an  attachment  oT  goods,  the  officer  must  have  the  actual 
possession  and  custody  of  them.  Lane  ^  al.  vs.  Jackson,  5  Mass,  163; 
Watson  4*  al.  vs.  Todd  ^  al.  ib,  271. 

7.  Where  an  officer,  who  had  attached  personal  property  on  an  original 
writ  delivered  the  same  to  a  stranger,  taking  an  accoantable  receipt  for  the 
same,  a  return  by  him  of  an  attachment  of  such  property  in  a  second  suit 
against  the  same  person,  without  an  actual  seizure  of  it,  does  not  bind  the 
property.     Knap  vs.  Sprague,  9  Mass,  258. 

But  in  Lndden  vs.  Leavitt,  9   Mass.  104,  and  Perley  vs.  Foster,  ib. 
114,  and  Warren  vs.  Leland.  ib.  265,  the  special  property  and  constmetive 
poneasion,  seems  to  have  been  considered  as  remaining  in  the  officer  a(\er 
the  goods  bad  been  delivered  over  by  him  to  the  bailee;  the  bailee  being  con- 
sidered as  his  servant.     So  in  Bond  vs.  Padelford,  13  Mass.  894,  and  Com- 
monwealth vs.  Morse,  14  Mass.  217.     And  in  Brownell  vs.  Manchester,  I 
Pick.  232,  where  the  goods  attached  were  delivered  to  a  bailee  and  after- 
wards came  into  the  possession  of  the  debtor,  it  waf  held,  that  the  officer 
had  such  possession  as  to  maintain  trespass  against  him,  who  took  them  from 
the  bailee  and  delivered  them  to  the  debtor.     In  Lyman  vs.  Lyman,  1 1  Mass* 
319,  it  was  held,  in  an  action  against  the  bailee  on  his  promise  to  deliver  the 
goods  attached,  that  it  was  not  competent  for  him,  or  the  debtor,  to  object 
to  the  validity  of  the  attachment  for  want  of  actual  seizure  or  possession  of 
the  goods  by  the  officer.    And  in  Whittier  vs.  Smith,  11  Blass.  311,  Ida 
like  action  where  goods  attached  had  been  deliverod  to  the  bailee,  and  bo- 
fore  the  return  day,  were  demanded  to  be  taken  on  another  suit;  and  after- 
ward<i  the  first  suit  was  abandoned,  and  another  instituted  by  the  same  plain- 
tiff, whereon  the  goods  were  attached  and  sold  on  execution,  whioh  innod 
on  the  judgment  in  that  suit ;  held  that  these  facts  furnished  no  defoneo  to  tho 
•uit.     So  in  Jewell  vs.  Tonv,  11  Mass.  219,  it  was  held  in  a  like  action  that 
the  bailee  could  not  object  to  the  wont  of  seizin  or  ponession  by  the  officer. 
The  only  ground,  upon  which  the  case  of  Knap  va.  Sprague  can  be  supported 
is  thnt  stilled  in  rooper  vs.  Moray  &  al   16  Mass.   5,  viz.  that  «*the  offioor 
ha*  no  uctioi)  bguin«i  the  receiptors,  if  he  made  no  demand  of  the  chattels 

Vol.  I.  42 
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Ch.  60.     debt  or  damages  sued  for,  shall  be  held  for  the  space  of 

^■■•■^■i.."^^>«"i"^i^"^"^^— ■"■^^— ■^-^~~"""^~^'~~^~^^"^"~^^."^"^"~^"^^~""^"~'"^"^"~^~~^"^^~^""~"^^^^"^^— ^■— ^~^— ^^^^ 

within  thirty  days  a(\er  the  jadgment;  where  the  goods  shall  have  been  in 
the  possession  of  the  debtor."  Bat  sach  demand  has  been  held  not  to  bo 
necessary,  where  the  debtor  has  sent  the  property  oat  of  the  Commonwealth, 
or  where  a  domand  woold  have  been  nugatory.  JVeb$ter  vs.  Coffin,  14 
Ma$$,  196. 

8.  Where  an  officer  attaches  a  debtor's  cattle,  the  debtor  is  bound  to 
support  them,  after  notice  to  him  by  the  officer  that  they  are  attached.  If 
he  neglects  to  do  it,  and  they  perish  from  that  cause,  the  loss  will  be  his. 
They  are  at  his  risk.  And  the  officer  who  attaches  them  is  answerable  to 
the  creditor  for  them;  and  his  apprehension  in  incurriog  expense  in  their 
maintenance  famishes  no  excuse  for  his  neglect  Sewall  4*  aU,  vs,  Afaiioon, 
9  Mas8.  636. 

9.  Nor  con  the  deputy  in  such  case  shew  in  mitigation  of  damages,  that 
the  expense  of  keeping  the  cattle  between  the  attachment  and  the  execution 
wonid  have  exceeded  the  value  of  the  cattle.   Jyier  9#.  Ubner,  IS  Ma$i.  163. 

10.  The  value  of  the  cattle  at  the  time  the  execntion  should  have  been  levied, 
and  not  at  the  time  of  the  attachment,  forms  the  true  measore  of  damages.     lb, 

11.  When  chattels  have  been  attached  by  a  deputy  sheriflT,  it  is  not  in  tho 
power  of  another  deputy  of  the  same  sheriff  to  make  a  second  attachment  of 
the  same  chattels;  although  the  amount  first  attached  is  more  than  suflicient 
to  secare  the  attaching  creditor.  Vinton  vs.  Bradford,  18  Ma$».  114. 
8m  below,  13;  also  onward,  §  20,  21. 

12.  In  such  case  no  overt  act  of  the  first  depoty  b  necessary  to  eonrtitote 
a  second  attachment.     7\irner  os.  Austin,  16  MtU9,  16ft. 

13.  Where  a  deputy  sheriff  attached  goods,  and  within  thirty  days  after 
judgment  seized  them  in  execution  but  failed  to  sell  tbem;  another  depoty 
was  justified  in  seizing  them  on  another  execntion,  in  the  hands  of  the  bailee, 
notwithstanding  he  had  notice  of  the  first  seizure.  fVarren  v«.  Leland,  9 
Mati.  265;  Gibht  vs.  Chate,  10  Mast.  129. 

14.  If  a  deputy  sheriff  has  attached  goods  on  mesne  process,  and  after 
jii4gment  has  been  recorded  for  tho  plaintiff,  and  execntion  has  issoad,  the 
latter  require  the  deputy  to  deliver  the  goods  attached  to  him,  so  that  he  may 
procure  his  execution  to  be  levied  upon  them,  the  deputy  is  not  bound  to  de- 
liver them,  he  being  alike  accountable  to  the  debtor  for  them  as  to  the  cred- 
itor, until  sold  on  cxeention.     Blake  vs.  Shaw,  7  Jlfass.  606. 

15.  Goods  attached  on  mesne  process  may  be  lawfally  sold  by  the  sher- 
iff on  execution,  tho  judgment  debtor  dying  insolvent  after  the  judgment  and 
before  tho  sale.  Grosvenor  vs.  Gould,  9  Mass,  211;  See  §  32,  of  tbi« 
chapter,  and  notes  thereto. 

16.  But  when  there  was  no  attachment  on  the  mesne  process,  and  the 
sheriffhad  not  begun  to  execute  the  execution,  the  debtor  having  died  after 
the  issuing  the  execution,  the  sheriff  cannot  seize  goods  thereon  after  snch 
death.     Jcwett  vs.  Smith,  12  Mass.  309. 

17.  Whore  two  creditors  caused  the  same  land  of  the  debtor  to  be  attach- 
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tliirtj  days  after  final  judgment  (6),  to  be  taken  in  execution ;     Ch.  60. 
and  if  the  creditor  shall  not  take  them  in  execution  within      ^■^'"v-^^ 
thirty  days  after  judgment,  the  attachment  (c)  shall  be  void  (d) .  hold  for  80 
And  the  share  or  shares,  or  interest  of  any  person  in  any  jui^menJ 
turnpike,  bridge,  canal  or  other  company  which  heretofore  JJ^^^J)  ®^ 
has  been,  or  hereafter  may  be  incorporated,  with  all  the  i*^"j|V     ^ 
rights*  and  privileges  appertaining  to  such  shares,  may  be  ■hurw  in  com- 

attached  on  mesne  process,  and  taken  on  execution  ;   and  Sie  tame  and 

*      J*  • 

the  attachment  of  such  shares  or  interest  on  mesne  process  Smds."^     ^^' 

[•359] 

ed  at  the  same  time,  and  their  seTeral  execationa  to  be  duly  levied  within 
thirty  days  aAer  judgment,  each  waa  adjudged  to  take  a  moiety  of  the  land 
80  attached  and  levied  upon.      Shovt  vs.  Doto,  18  Mass.  529. 

(6)  1.  Judgment  is  preaamed  to  be  entered  on  the  last  day  of  the  tern,  an- 
leas  on  notice  it  be  in  fact  entered  previoasly,  in  which  case  the  time  is  min- 
uted; andtke  *' thirty  days'*  are  to  be  reckoned  accordingly.  Herring  4r 
al.  vs.  Polity,  8  Mass.  113. 

2.  The  day  after  the  last  day  of  the  term  is  the  first  day  of  the  thirty. 
Portland  Bank  vs.  Maine  Bank,  11  Mass.  204. 

3.  Where  the  <*  thirty  days"  expire  on  Sunday,  the  lien  does  not  extend 
Into  the  following  day.     Alderman  vs.  Phelps,  15  Mass.  225. 

4.  If  land  attached  on  mesne  process  be  seized  on  execation  within  thirty 
days  from  the  judgment,  it  is  safficient  although  the  proceedings  on  the  exe- 
cation are  not  completed  until  after  thirty  days  have  expired;  and  in  soch 
case  the  officer  may  date  his  return  iis  of  the  day  of  the  seizure,  to  which 
day  all  the  after  proceedings  have  relation.  Heywood  vs.  Hildreth,  9 
Mass.  898.     See  onward,  note  J  2. 

5.  See  note  to  §  8,  ch.  67,  in  this  volume. 

(c)  In  real  actions,  no  lien  can  be  created  by  attachment     The  provision 
of  §  1,  does  not  extend  to  real  actions.     Holmes  vs.  Fernald,  7  Glf.  282. 

(d)  1.  The  sheriff  cannot  retain  goods  attached  on  mesne  process,  after  jadg- 
nent  is  rendered  fm  the  defendant  on  an  appeal,  although  the  plaintiff  re- 
views the  action.     Clap  vs.  Bell,  4  Mass.  99. 

2.  The  submission  of  an  action,  and  uU  demands  existing  between  the 
parties,  to  the  determination  of  referees,  dissolves  any  attachment  of  proper- 
ty made  in  that  action;  and  this  whether  other  demands  are  in  fact  exhibited 
to  the  referees  or  not     Mooney  4r  ux.  vs.  JSTavemagh  ^  ah  4  Glf,  277. 

8.  So  where  in  an  action  of  assumpsit  a  settlement  of  all  accoonts  was 
made  by  the  parties  and  judgment  rendered  for  the  plaintiflT  on  the  balance  due 
him,  which  included  some  demands  for  which  there  was  uo  proper  count  in 
the  writ,  it  was  held  that  the  lien  created  by  his  aUachment  was  thereby  dis- 
solved in  totOt  so  far  as  the  rights  of  subsequent  attaching  creditors  ware 
concerned.     Clark  vs.  Foxerofttt  Olf.  34S. 
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Ch.  60.     shall  hold  the  same,  and  also  all  dividends  growing  due  after 
^^^"^     such  attachment,  to  respond  the  final  judgment  which  may 
Mar.  8,  ib05,  be  rendered  thereon,  until  the  expiration  of  thirty  days  after 
'   '*"*  the  rendition  of  such  judgment.     And  when  any  such  shares 

SoTtJk^n'wi  ^'  mterest  shall  be  attached  on  mesne  process,  or  taken  on 
execution,  cog  execution  without  such  previous  attachment,  an  attested  copy 
withcierkjfcc.  or  copies  of  such  writ  of  attachment  or  execution,  shall,  by 
the  officer  holding  the  same  be  left  with  the  Clerk,  Treas- 
Riffhf^infqui-  urer  or  Cashier  of  such  company.     And  all  rights  m  equity 
tachm^nt^Vid  of redeeming  lands  mortgaged,  reversions  or  the  remainders, 
execution.        shall  be  liable  to  attachment  upon  mesne  process  and  to  be 
taken  by  execution  upon  judgment  recovered  for  the  pay- 
in  ca*c  of  rc-  mcnt  of  the  just  debts  of  the  mortgager  or  owner  ;  and  when 
tochm^"r?cdk-  any  right  in  equity  of  redeeming  real  estate  which  is  mort- 
on*the*a«Tf  6^5^^>  shall  be  attached  on  mesne  process,  and  pending  the 
the  estate.        attachment  such  mortgaged  real  estate  shall  be  redeemed  by 
the  mortgager,  the  attaching  creditor  shall  have  the  same  lien 
on  such  estate  as  though  the  attachment  had  been  of  the  fee, 
and  execution  may  be  levied  thereon  accordingly. 
Francbises  of       Sect.  2.     ^e  tf /ur^Aer  enacted.  That  the  franchise  and  all 
•»*™P^««»  .^h'  *^®  rights,  privileges  and  immunities  of  any  turnpike,  bridge, 
•d.  canal  or  other  company   incorporated  by  law  with  power 

to  receive  toll  so  far  as  relates  to  the  right  of  demanding 
and  receiving  toll,  as  well  as  all  other  corporate  property, 
either  real  or  personal,  shall  be  liable  to  attachment  on 
mesne  process  ;  and  when  such  attachment  shall  be  made 
or  other  service  of  a  mesne  process  shall  be  made  on  any 
of  the  corporations  aforesaid,  the  officer  serving  the  same 
Copy  to  be  left  shall  leave  an  attested  copy  of  said  process,  and  his  return 

with  Clerk  ,&c.  , 

90  days  before  thereon  with  the  Clerk,  Treasurer,  or  some  one  of  the  di- 
rectors of  said  corporation,  thirty  (c)  days  at  least  before  the 
day  (/)  of  the  sitting  of  the  Court  to  which  the  same  may  be 
returnable. 

Sect.  3.     i?ci^/ti»*(fcer  cnac/crf,  That  the  party  obtaining 
24  hours  judgment  in  a  civil  action,  in  any  Court  of  Judicature  within 

(«)  Ballard  ▼■.  Nantacket  Bank,  5  Mau.  100. 

(/)  Meaning  tb«  first  day  of  the  term.     Anon.  S  Ma$$,  198. 
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this  State,  shall  be  entitled  to  have  his  execution  (g)  thereon     Ch.  60. 
at*  any  time  after  the  expiration  of  twenty-four  (h)  hours  af-     ^^^>^^^-' 

.  /         1  afterjudgmcnt, 

ter  judgment  rendered,  and  witlim  one  year  next  after  the  en-  if  do  appeal, 
tering  up  of  such  judgment :  Provided^  That  there  be  no  ap-  rMaw.  Stat, 
peal  granted.     And  execution  issuing  from  the  Circuit  Court  Mar.i7,i784, 
of  Common  Pleas,  shall  be  made  returnable  (i)  within  three  Execution* 
months,  unless  tlie  Circuit  Court  of  Common  Pleas  shall  sit  bie. 
within  that  time,  and  in  that  case  it  shall  be  made  returnable 
to  the  next  (j)  Court ;  and  those  issuing  from  the  Supreme 
Judicial  Court,  shall  be  made  returnable  at  the  end  of  six 
montlis,  unless  the  Supreme  Judicial  Court  shall  sit  in  the 
said  county  within  that  time,  and  in  that  case  it  shall  be  re- 
turnable to  the  same  ;  and  those  issuing  from  a  Justice  of 
the  Peace  shall  be  made  returnable  within  sixty  days  from 
the  day  of  issuing  them  ;  and  when  such  executions  shall 
be  returned  without  any  satisfaction  made,  or  satisfied  only 
in  part,  the  Clerk  of  the  Court  from  whence,  or  Justice 
from  whom  such  execution  issued,  shall,  upon  application  of 


(g)  1.  An  irregolariiy  in  issuing  an  execution  does  not  make  it  void.  Bari' 
let  V8.  Warren,  7  Mass.  478  ;  Young  vs.  Hoamer,  11  Mass,  89. 

2.  Where  one  of  two  or  more  judgment  creditors  die  aAer  judgment  nnd 
before  execution  issues,  the  execution  ought  regularly  to  issue  in  the  name  of 
all  the  creditors;  but  if  it  issue  in  the  name  of  the  survivor  only,  it  is  not 
therefore  void.     Hamilton  vs.  Lyman,  9  Mass.  15. 

(A)  A  Justice  of  the  Peace  who  issued  an  execution  in  two  or  three 
hours  aAer  he  had  rendered  judgment,  was  holden  liable  to  the  party  against 
whom  such  execution  issued,  and  who  was  imprisoned  thereon,  in  an  action 
of  trespass.     Briggs  vs  WardweU,  10  Mass.  856. 

(i)  Bail  were  holden,  notwithstanding  the  execution  was  made  returna- 
ble at  an  earlier  day  than  it  should  have  been.  Ranlet  vs.  Warren,  7 
Mass.  All. 

(j)  1.  AAer  the  time  when  an  execution  is  to  be  returned,  it  cannot  be  exe- 
cuted by  taking  the  body,  goods  or  estate  of  the  debtor.  When  it  is  return- 
able in  three  months,  it  may  be  executed  on  the  last  day  of  these  months. 
When  returnable  to  a  court  to  be  holden  at  a  certain  day,  it  may  be  execut- 
ed at  any  time  on  that  day,  while  the  court  is  setting,  but  not  aAer  the  court 
is  adjourned  to  the  next  day.     Prescott  vs.  Wright,  6  Mass.  22. 

2.  But  if  the  officer  has  begun  to  execute  it  at  any  time  before  it  is  re- 
tamable,  he  may  complete  the  service  aAer  it  is  returnable,  and  retain  the 
execution  to  endorse  the  service  thereon ;  the  whole  of  which  will  have  rela- 
tion to  the  time  when  it  commenced.     76.     See  ante,  note  e.  4. 
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Ch.  60.    the  creditor,  make  out  an  alias  (A;),  or  pluries  execution  for 
^■^"^^■"^^     the  whole,  or  the  remainder,  as  the  case,  may  be,  till  the 
NottoiMoeaf-  judgment  shall  be  fully  satisfied  :  but  if  the  party  shall  neglect 
withoutatcire  for  the  space  of  one  year  next  after  obtaining  judgment,  to 
***'  take  out  liis  execution,  or  shall  not  within  one  year  next  af- 

ter his  execution  shall  be  returned  not  satisfied,  take  out  his 
alias  or  pluries,  he  shall  sue  out  his  writ  of  scire  facias  (/) 
against  the  adverse  party,  to  show  cause,  if  any  he  hath, 
why  execution  ous;ht  not  to  be  done  ;  and  upon  his  not 

or    may    have  ,  ,    .  . 

actiun  of  (i«bt  showing  sufhcieut  cause,  the  Court  shall  award  execution, 
mtnu    "*"  ^     for  what  remaineth,  with  additional  costs  :  or  the  creditor 

may  bring  his  action  of  debt  on  the  judgment. 
Officers  to  off-  Sect.  4.  Bc  it  further  enacted y  That  whenever  it  shall 
■et  executions,  happen  that  any  sheriff,  coroner  or  other  officer  authorized 
[Mass.  Stat.  ^Y  '^^^  ^^  serve  executions,  shaU  at  the  same  time  have  sev- 
Feb,  26,1811].  ^jqI  executions  wherein  the  creditor  in  one  execution  is 
debtor  in  tlie  otlier,  any  such  officer  is  hereby  empowered 
and  directed  to  cause  one  execution  to  answer  (m)  and  satisfy 

(At)  1.  Justices  of  the  Peace  may  renew  execntioni  and  make  copies  after 
the  expiration  of  their  commissions,  by  ch.  441,  vol.  8,  p.  284. 

2.  Where  bail  has  surrendered  the  principal  upon  icin  /acioM,  and  he 
is  committed,  the  plaintiflfis  entitled  to  an  aliai  execution  on  which  to  charge 
the  principal,  although  more  than  a  year  has  elapsed  since  the  return  of  the 
former  execution.     JBartleti  vs.  Falley,  6  MasM,  S73. 

(/)  1.  Persons  and  property  are  made  liable  to  attachment  on  scire  facias, 
by  ch.  463,  §  2,  toI.  8,  p.  304. 

2.  Mistakes  in  levying  executions  upon  lands  not  belonging  to  the  debtor 
may  be  corrected  on  scire facicu  under  provisions  of  ch.  210,  vol.  3,  p.  41; 
[Mass.  Stat.  June  14, 1785.  See  Kendrick  vs.  Wentworth,  14  Mass.  57; 
Gooch,  ex.  vs.  Atkins,  14  Mass.  380;  Greene,  adm.  vs.  Hatch,  12  MasM. 
195.] 

(m)  1.  No  regard  is  paid  to  the  origin  or  nature  of  the  demands;  whether 
they  arise  ex  maleficio  or  ex  contractu,  they  are  reduced  to  the  same  level 
by  the  respective  judgments,  and  will  mutually  compensate  each  other.  Jar^ 
vis,  adm.  vs.  Rogers,  15  Mass.  406. 

2.  Goodenow  vs.  Buttrick,  7  Mass.  140. 

3.  The  Supreme  Court  will  set  ofi*  a  smaller  judgment  against  a  larger 
between  the  same  parties,  although  the  smaller  judgment  is  on  a  demand 
which  had  been  assigned,  the  assignee  having  previous  notice  of  the  demand 
on  which  the  larger  judgment  was  founded.  Greene,  adm.  vs.  Hatch,  12 
Mass.  195. 
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the  other,  so  far  as  the  same  will  extend  :  Provided  always,     Ch.  60. 
That  this  act  shall  not  be  construed  to  extend  to  any  jiidg-     ^^X*"^ 
ments  or  executions  wherein  the  creditor  in  one  execution  ties  an  in  Um 
is  not  in  llie  same  capacity   and  trust,  debtor  in  the  other  :  ■•"^  •*?■•' y» 
^nd  provided  also^  That  nothing  in  this  act  shall  be  constru- 
ed* to  affect  or  discharge  the  lien  (n)    which  any  attorney       [*27ll 
has  or  may  have  upon  any  judgments  or  executions  for  his  Sey'i^u«i"£p 
fees  and  disbursements,  or  to  affect  the  rights  of  any  person  «?"*■»  ^-iE 
to  whom  or  for  whose  benefit  the  same  judgments  or  execu-  ■'•all  not  be 
tions,  or  the  original  cause  of  action  thereof  may  have  been 
assigned,  bona  fide,  and  without  fraud. 

Sect.  5.     Be  it  -further  enacted^  That  when  any  goods  qq^  ^j^^ 
or  chattels  (o)   shall  be  taken  to  satisfy  an  execution  issuing  ^  he^"'7"4 
upon  a  judgment  obtained,  such  goods  or  chattels  shall  be  ^P  before 
safely  kept,  by  the  officer,  at  the  expense  of  the  debtor,  for  ■ 
the  space  of  four  days  next  after  they  are  so  taken  ;  and  /  {^^{y  ^7*^ 
within  that  time,  the  owner  shall  not  redeem  the  same  by  oii-  ^  ^'^ 

erwise  satisfying  the  execution,  such  goods  and  chattels  i^all 

-  -  —  —  ^— ^— — 

4.  Whether,  where  the  creditor  in  one  execution  'la  joint  debtor  v<th  oth- 
en  in  another,  the  officer,  having  both  in  his  hands,  is  bonnd  to  ma^o  bQ  ofl- 
set,  is  doubted.     Oould  vs.  Parlen,  7  Glf,  82. 

5.  Where  upon  application  to  the  court  to  offset  judgments  'be  court  re- 
fused afler  a  full  hearing,  the  officer  holding  the  two  executri*  issued  upon 
such  judgments  is  not  liable  to  an  action  for  refusing  to  sr  them  oflf  in  the 
same  manner.  But  it  is  otherwise,  when  the  court  shop^  decline  to  inter- 
fere at  all  in  the  matter.     lb. 

(n)  1.  An  attorney's  lien  on  the  cause  for  his  fees  'O^  not  exist  till  judg- 
ment is  entered.     Potter,  Judge,  tfc.  »«.  Mayo,  8  ^(/"*  34. 

2.  The  attorney's  lien  is  upon  the  whole  sum  recovered.  His  receiving 
money  of  the  debtor  and  paying  it  to  the  credit'ri  ^^^  ^^t  destroy  his  lien. 
Baker  vs.  Cook,  11  Mass.  238. 

Z.  The  court  will  not  permit  one  judgro^t  to  be  set  eff  against  another 
between  the  same  parties,  where  it  appear  that  persons  other  than  the  nom- 
inal creditors  aro  interested  by  assignuico*' of  the  dpmand  on  which  one  of  the 
judgments  is  rendered.     Makepeace  vs.  Coates,  8  Mass.  451. 

4.  In  case  of  set  ofls  on  executions,  the  fees  in  the  two  cross  executions, 
upon  which  there  is  an  attrrncy's  lien,  cacROt  be  offset.  Dunklee  vs.. 
Locke,  13  Mass.  525. 

(0)  A  term  in  real  estate  for  any  number  of  years  is  a  chattel,  and  may 
be  sold  on  execution  as  other  chattels.  Gay,  adm.  5  Mass.  419;  Chapman 
vs.  Gray,  15  Mass.  445.     Sue  onward,  §  19. 
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Ch.  60.     be  sold  at  public  vendue  to  the  highest  bidder  (j)),  having  first 

^■^^^^^^'.     been  advertised  (q)  by  the  posting  up  notifications  of  the  time 

ed  48  koun    and  place  of  sale,  forty-eight  hours  before  the  expiration  of 

*^  "^  **~     the  four  (r)  days  in  the  town  or  place  where  the  sale  is  to  be  ; 

and  the  money  arising  upon  such  sale  shall  be  applied,  to  the 

paying  charges  and  the  satisfying  the  execution,  and  the  of5- 

cer  shall  return  the  overplus,  (if  any  there  be)  to  the  debt- 

"***T^°***^*  or  (s) .     And  the  officer  who  is  possessed  of  the  execution 

shall  make  return  (/)  of  the  same  with  his  doings  therein,  par- 

{p)  If  the  highest  bidder  refuses  to  take  and  pay  for  the  article  he  has 
bid  oflf,  the  officer  may  set  it  up  again  and  sell  it  to  the  highest  bidder  at  sach 
second  attempt.     Wilson  vs.  Loring,  7  Mass^  892.  ■ 

{q)  1.  If  the  goods  are  sold  withoot  being  legally  adTertised.  the  sheriff*  is 

\  liable  in  an  action  of  the  case  for  a  false  return;  but  not  in  an  action  of  tro- 

\vtr  brought  by  the  judgment  debtor.     Livermore  vs.  Baglty^^  Afdss.487. 

N  2.  The  return  of  service  by  an  officer  cannot  be  falsified  by  the  defend- 
ai^  whose  remedy  is  by  an  action  for  false  return  against  the  officer.  Slay- 
tmkvs.  Chester,  A  Mass.  479;  See  Jlliitakervs.  Sumner,  9  Pick.  308. 

^  A  sherifT,  or  his  deputy  cannot,  either  in  pleading  or  by  evidence,  fal- 
sify hiiown  return.  Gardner  vs.  Hosmer,  6  Mass.  327;  Purrington  vs. 
Loring^a  Mass.  392.    See  Boynton  vs.  Willard,  10  Pick,  166. 

(r)  Tl^Afiiccr  is  bound  to  sell  at  the  expiration  of  four  days  after  seisire; 
and  if  he  ni^iecta  to  do  so,  another  creditor  may  seize  the  goods  and  causo 
them  to  be  sdd  for  his  benefit.     Caldwell  vs.  Eaton,  5  Mass.  899. 

(5)  A  jttdgm^  debtor,  whose  goods  have  been  seized  and  sold  on  exe- 
cution, does  not  V^id  iu  the  relation  of  vendor  to  the  purchaser,  and  is  a 
competent  witness  Vany  suit  between  other  persons  respecting  the  goods. 
Lothrop  vs.  Mutzy^  Qlf.  450. 

(01-  It  is  necessary  toV  valid  title  to  goods  purchased  at  a  sheriflT's  sale 
on  execution,  that  the  ek^  make  a  due  and  legal  return  of  the  execution. 
Hammatt  vs.  Wyman  ijriu^  Mass.  139.     Yet— 

2.  In  Ladd  vs.  Rlunl,  4  IV^ss.  402.  IVirsons,  C.  J.  seems  to  have  consid- 
ered  a  sale  of  goods  upon  cxocKion  as  valid,  even  in  case  the  officer  should 
neglect  to  make  any  rfeiurn  npo^  the  execution.  And  in  Howe  vs.  Stark- 
weather, 17  iMass.  243,  Parker,  (\  J.  on  the  authority  of  Tilcomb  vs.  The 
Union  M.  &  F.  Ins.  Co.  8  Mass.  335',said  "Generally  a  purchaser  of  chat- 
tels at  a  sheriff's  sale  having  received  the  goods  and  paid  for  them,  would 
have  the  property  notwithstanding  any  irregilarity  of  the  officer  making  the 
sale.  Purchases  would  not  be  made  and  the  iaterests  of  debtor  and  creditor 
would  sufTer,  if  sales  made  by  one  having  lawful  aalhority  and  appearing  to 
have  exercised  ii  lawfully  should  be  avoided  on  account  of  some  irregularity, 
which  could  not  bo  known  at  the  lime.**     But  he  added  '*even  in  such  cases. 
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ticularly  describing  the  goods  taken  and  sold,  and  the  sum     Ch.  60. 
for  which  each  article  was  struck  off.;  and  if  any  officer  shall     ^^*^^7^' 

.  penalty   fi»r 

be  guilty  of  any  fraud  in  the  sale  or  in  the  return,  he  shall  fraud  thereio. 
be  liable  to  the  debtor  to  pay  aim  five  times  the  sum  defraud- 
ed, to  be  recovered  by  action  of  the  case. 

Sect.  6.     Be  it  further  enacted^  That  an  attested  copy  i^^^^-      ^ 
or  copies  of  the  execution  left  with  the  Clerk,  Treasurer  of  cxecuiioB 

'■     ^  with    ccrtaili 

or  Cushier  of  any  turnpike,  bridge,  canal  or  other  corpo-  officers  of  cor. 
ration,  and  an  advertisement  of  the  time  and  place  of  sale  be-  a  taking  on 
ing  once  published  within  said  thirty  days  after  judgment,  [M^l.^'siat. 
shall  be  deemed  a  taking  such  shares  or  interests  in  execution^  55^*2.1'  ^^^' 
pursuant  to  the  attachment  on  the  original  writ ;  and  so  many  shoreg,  &c.  to 
of  said  shares,  or  so  much  of  said  interest  may  be  sold  on  tion,  aft«r  no* 
said  execution  at  public  vendue  to  the  highest  bidder  as  shall  ^'^' 
be  sufficient  to  satisfy  the  same,  and  the  charges  of  the  sale, 
after  notice  shall  have  been  given  of  tlie  time  and  place  of 
sale  in  manner  as  hereinafter  provided  ;  and  in  case  the  offi- 
cer making"*  tlie  sale,  or  the  purchaser  or  purchasers  of  any      [*373] 
such  shares  or  interest  do  cause  an  attested  copy  or  copies  S^'Sek/TwIih 
of  such  execution,  and  the  officer's  return  thereon  to  be  left  **^***T  ^^  ^^' 

'  porntion. 

with  such  Clerk,  Treasurer  or  Cashier,  within  fourteen  days 
after  the  sale  is  completed,  and  pay  for  tlie  recording  of  the 
same,  such  purchaser  or  purchasers  shall  be  thereby  entitled 
to  such  shares  and  interest,  with  all  the  privileges  appertain- 
ing thereto,  and  the  income  and  dividend  which  may  have 
accrued  or  been  made  on  the  same  subsequent  to  tlie  attach- 
ment thereof  on  mesne  process  ;  and  it  shall  be  tlie  duty  of  cg^ifip^tes  01 
the  proper  officer  or  officers  of  such  corporation,  to  issue  to  "ijarw  to  be 

.  ,  given  to   pur- 

the  purchaser  or  purchasers  under  such  execution,  such  cer-  clmer. 
tificates  as  by  the  bye-laws  and  regulations  of  such  corporation 

— ■ -ii-iii  ■  I  m  !■  II    11  '■  I  ■! ^^^.^.^ 

however,  the  return  of  the  officer  ought  to  shew  a  compliance  with  the  law, 
or  the  porchaser  would  be  unable  to  maintain  bis  property.'*  Why  wonld 
not  as  great  or  even  greater  inconrenience  and  mischiof  result  from  holdng 
all  sales  to  be  a  nallity  where  the  officer  should  negloct  to  make  a  return  in 
due  form  upon  the  execution  ?  In  Ingersol  vs.  Sawyer,  2  Pick.  276,  the  conrt 
express  a  doubt  whether  even  in  the  case  of  a  sale  of  an  equity  of  redemp- 
tion, the  purchaser  might  not  maintain  a  title  under  the  sale  even  without 
any  return  whatever.    See  onward,  note  a,  §  17,  p.  342. 

Vol.  I.  43 
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Ch.  60.    are  the  evidences  of  the  shares  or  interest  of  a  proprietor  in 
^-^^'^^     such  corporation  (w). 
Mode  of  Doti-      Sect.  7.     Be  it  jurihet  enacted.  That  in  making  sale  of 
iHrat."^^  ^  any  such  shares  or  interest,  the  officer  holding  the  execution 
I  lb.  9  9.]        ^^^^  S'^^  notice  in  writing  of  the  time  and  place  of  sale  to 
the  judgment  debtor,  by  leaving  the  same  at  his  last  and  usual 
place  of  abode,  if  within  the  county  in  wluch  the  said  officer 
dwells,  and  public  notice  of  the  ssud  time  and  place  of  sale, 
by  posting  up  notifications  thereof  in  one  or  more  public  pla- 
ces in  tUb  town  or  plantation  where  such  sale  is  to  be  made, 
and  also  in  one  or  more  public  places  in  the  two  adjoining 
towns,  thirty  days  at  least  before  the  time  of  sale,  and  further 
shall  cause  an  advertisement  expressing  the  time  and  place  of 
sale,  and  against  whom  such  execution  shall  have  issued  on 
which  such  shares  or  interests  have  been  taken,  to  be  pub- 
lished three  weeks  successively  before  the  day  of  sale,  in 
some  public  newspaper  printed  in  the  coim^  where  the  sale 
is  to  be  made,  if  any  such  be  therein  printed,  and  in  case  no 
such  paper  is  therein  printed,  then  such  advertisement  shaU 
be  published  in  some  public  newspaper  in  the  nearest  cotmty 
wherein  a  newspaper  shall  be  published ;  and  in  case  the 
judgment  debtor  has  at  no  time  resided,  or  does  not  then 
dwell  in  such  county,  the  posting  up  such  notifications,  and 
publishing  such  advertisements  in  manner  aforessud  shall  be 
deemed  sufficient  notice  of  such  sale  ;  and  in  case  the  shares 
or  interest  so  notified  for  sale,  shall  not  for  want  of  purcha- 
[*373]      sers,  be  disposed  of  at  the  time  appointed*  for  sale,  the  offi- 
Vendue  may   cer  shall  adjourn  the  sale  for  a  time  not  exceeding  three  days, 
for  8  jayi.      ^^  ^^m  time  to  time,  until  the  sale  shall  be  completed  ; 
Sarplna  how   &nd  the  siu'plus  monies  (if  any  there  be)  arising  firom  such 
to  be  diipofed  g^j^^  beyond  satisfying  the  contents  of  the  execution  and  ne- 
cessary intervening  charges,  the  officer  shall  pay  the  debtor, 
or  deposit  the  same  with  the  treasurer  or  cashier  of  the  cor- 
poration, for  the  benefit  of  the  debtor  and  subject  to  his  or- 
der. 

(ti)  These  provisions  apply  to  shares  in  a  bank,  where  no  mode  it  preecrib- 
ed  in  the  act  incorporating  sach  bank,  for1«^vying  upon  the  shores.  Hv9§ey 
V8,  M.  tf  M,  Banky  10  Pick.  416. 
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Sect.  8.     Be  U  further  enactedy  That  whenever  any  offi-    Ch.  60. 
cer,  having  a  writ  of  attachment  or  execution  against  any  per-  curfT'^^^ilh 
son  interested  in  any  such  company,  shall  exhibit  to  the  Clerk  ier  on  requeft 
or  Cashier  thereof,  such  writ  or  execution,  and  request  a  givo  him'Gcr- 
certificate  from  him  of  the  number  of  shares  or  amount  of  in-  ^^owLd 
terest  owned  by  the  debtor  in  such  company,  it  shall  be  the  ^  ***®  debtor, 
duty  of  such  Clerk  or  Cashier  to  give  the  said  officer  a  cer-  l^^-  $  ^o 
tificate  of  the  number  of  shares  or  amount  of  interest  holden 
and  owned  by  the  debtor  in  such  company,  and  therein  ex- 
press the  numbers  or  other  marks  by  which  such  shares  or 
interest  are  distinguished  ;  and  in  case  such  Clerk  or  Cash-  Penakyforiio- 
ier  shall  refuse  to  make  and  deliver  to  the  officer  such  cer-  ^     ' 
tificate,  or  shall  wilfully  make  and  deliver  a  false  certificate  . 
thereof,  such  Clerk  or  Cashier  shall  be  liable  to  pay  to  the 
creditor  the  full  contents  of  such  execution,  and  tlie  con- 
tents of  the  judgment  which  may  be  recovered  by  the  plain- 
tiff in  such  writ  of  attachment,  and  the  same  may  be  recov- 
ered by  the  judgment  creditor  in  an  action  of  debt,  in  any 
Court  proper  to  try  the  same. 

Sect.  9.     Be  it  further  enactedy  That  whenever  any  pranchiic  of 
judgment  has  been,  or  may  hereafter  be  recovered  in  any  J^*^™^*^^* 
Court  of  Law  against  any  turnpike,  bridge,  canal  or  other  (v)  *»  fold  on  cx- 
company  incorporated  by  law,  with  power  to  receive  toll, 
the  franchise  of  such  corporation,  with  all  the  privileges  and  ^^^d  %u 
inmiunities  thereof,  so  far  as  relates  to  the  right  of  demand-  §  i-l 
ing  and  receiving  toll,  as  well  as  all  other  corporate  prop- 
erty, whether  real  or  personal,  shall  be  liable  to  the  satis- 
faction and  payment  of  such  judgment,  and  may  be  taken 
and  sold  on  execution  at  public  vendue  ;  the  officer  first  giv-  Mod«  of  giving 
ing  notice  of  the  time  and  place  of  sale,  by  posting  up  a  no-  °°^*^' 
tification  thereof  in  any  town  or  plantation,  in  which  the 
Clerk,  Treasurer  or  any  of  the  Directors  of  said  corporation 
may^  dwell,  thirty  days  at  least  before  the  time  of  sale,  and      [*27'i] 
also  by  causing  an  advertisement,  expressing  the  name  of 
the  creditor,  tlie  amount  of  said  execution,  and  the  ^lime  and 
place  of  sale,  to  be  inserted  three  weeks  succes:iivcly  in 
some  public  newspaper,  published  in  any  county  in  which 

(v)  Titcomb  V8.  BI.  &  F.  I.  Companj,  8  Mats.  333. 
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feet   of  tnich 
sale. 

fib.  §2.] 


Officer  may 
give  ponGflHion 
to  purchaacr. 


Ch.  60.     cither  of  the  aforesaid  officers  of  said  corporation  may  dwell 
(if  any  such  newspaper  shall  be  there  printed)  the  last  publi- 
cation to  be  at  least  four  days  before  the  day  of  sale. 
Mode  and  ef-      Sect.  10.     Beit  further  enactedj    That  in  the  sale  of 
such  franchise  any  person  who  will  pay  and  satisfy  said  exe- 
cution and  all  legal  fees  and  expenses  thereon,  in  considera- 
tion of  being  entitled  to  receive,  to  his  own  use,  for  the  short- 
est period  of  time,  all  such  toll  as  the  said  corporation  may 
by  law  be  entitled  to  demand  and  receive,  shall  be  consider- 
ed as  the  highest  bidder,  and  the  same  shall  be  struck  off  to 
him  accordingly  ;  and  the  officer's  return  on  said  execution 
shall  transfer  to  the  purchaser  all  tlie  privileges  and  immu- 
nities which  by  law  belonged  fand  appertained  to  said  cor- 
poration, so  far  as  relates  to  the  right  of  demanding  and  re- 
ceiving toll ;   and   the  said  officer  shall  immediately  after 
such  sale,  be  authorized  and  empowered  to  deliver  to  said 
purchaser,  possession  of  all  the  toll  houses  and  gates  belong- 
ing to  said   corporation,  in  whatever  county  the  same  be 
situated  ;  and  the  said  purchaser  shall  thereupon  be  entitled 
to  demand  and  receive  to  his  own  use,  all  tlie  toll  which 
may  accrue,  within  the  time  limited  by  the  term  of  his  pur- 
chase, in  the  same  manner,  and  under  the  same  regulations, 
as  tlie  said  cor|K>rauon  was  before  authorized  to  demand 
and  receive  the  same :    Provided  however ^   That  the  said 
corporation  shall  in  all  other  respects,  retain  the  same  pow- 
ers, be  bound  to  the  discharge  of  the  same  duties,  and  liable 
to  the  same  penalties  and  forfeitures  as  before  belonged  to 
and  were  required  of  them  by  law ;  and  provided  abo.  That 
if  the  said  corporation  shaU,  at  any  time  within  three  months 
from  the  time  of  such  sale,  pay  over  or  tender  to  said  pur- 
chaser such  sums  of  money  as  he  may  have  paid  in  satis- 

what  terms,  faction  of  Said  execution  with  twelve  per  cent,  interest  there- 
on, in  addition  to  the  toll  which  he  may  have  received,  then 
the  said  franchise,  and  all  the  rights,  privileges  and  immuDi- 
tics  thereof,  shall  revert  to  said  corporation,  and  shall  in 
all^  respects  belong  and  appertain  to  them,  as  if  the  same  bad 
not  been  sold  as  aforesaid. 

Sect.   11.     Be  it  further  enacted^  That  whenever  any 
damages  have  been,  or  may  hereafter  be  assessed  to  any  per- 
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son  or  body  politic,  either  by  the  report  of  a  committee,  or    Ch.  60. 
the  verdict  of  a  Jury,  for  any  injury  sustained  in  his  or  their  .  ^•f'"^^'^'^ 

,  "       *t     nf  ,        be  usued  a- 

property,  by  the  doing  of  any  of  the  corporations  aforesaid,  ^nttoorpora- 

,.  •11  I.   11  •  •ii*.i  e  tion  (or  dama- 

and  the  said  damages  shall  remain  unpaid  for  the  space  oi  gwasMMMiby 
thirty  days  after  the  final  acceptance  of  such  report  or  ver-  j^JJ^^'**  ^ 
diet,  such  person  or  body  politic,  upon  petition  to  any  Court,  .j^^  -  . , 
by  which  such  report  or  verdict  was  accepted,  shall  be  enti- 
tled to  a  warrant  of  distress  against  said  corporation,  for  the 
damages  so  assessed  and  the  interest  thereon,  togetlier  with 
his  or  their  reasonable  costs  ;  and  the  officers  to  whom  such  ^^  ^  ^^^ 
warrant  of  distress  may  be  delivered,  may  proceed  to  execute  ■■  execution, 
the  same  in  the  same  manner  as  is  herein  before  provided  for 
the  levying  and  satisfaction  of  executions. 

Sect.  12.     Beit  further  enacted^  That  the  officer  who  in  certain  Ca- 
may levy  any  execution  or  warrant  of  distress  by  virUie  of  the  J^  I^^,JS^ 
ninth,  tenth,  eleventh  and  thirteenth  sections  of  this  act,  shall  ^^  ^^y^' 
be  authorized  to  adjourn  the  vendue  from  time  to  time,  not  Lib.  §  5.] 
exceeding  ten  days  at  any  one  time,  until  the  sale  shall  be 
completed. 

SxcT.  la.    [Repealed  Uy  re-enactment,  with  alight  variation,  by  ch.  619,  § 

19,  and  38>  vol.  S,  pp.  884  and  394.] 
Sect.  14*.     [Repealed  (to),  in  eame  manner  with  preceding  section.]  [*276] 

Sect.  15.    [Repealed  (to),  in  name  manner  with  preceding  sections.] 
Sect.  16.    (Repealed,  in  same  manner  with  preceding  sections*.  [*277] 

Sect.  17.     Beit  further  enacted  {x)^  That  all  rights  in  Equities  of  re- 
equity  of  redeeming  real  estate  mortgaged,  shall  be  liable  to  b^^w  ^  eS^ 
be  taken  in  execution  upon  judgment  for  the  payment  of  the  ^ution. 
just  debts  of  the  mortgager  or  owner,  and  the  officer  having  ^^\  ^^ 
such  execution  is  hereby  authorised  to  make  sale  of  the  same  §  3>  -^1 

(to)  The  cases  proTided  for  in  §  14,  16,  are  in  which  the  bank  is  mcri- 
gagee  or  assignee  of  a  mortgage,  and  the  debt  secured  is  dae  at  the  time  of 
seizure  and  tale.     Fbse  vs.  Handy,  2  Olf.  882. 

(x)  1.  Tlie  act  of  March  4,  1888,  ch.  87,  provides  for  the  attachment  on 
iDoane  proceas,  and  sale  on  execntion  of  a  debtor's  right  of  redeeming  an  oqni- 
ty  that  has  been  sold  on  a  previous  execution,  and  also  his  right  of  redeem- 
ing real  estate  set  off  on  execution. 

2.  When  an  equity  of  redemption  is  attached  on  the  writ,  it  is  the  duty 
of  the  officer,  upon  receiving  the  execution  within  thirty  days  after  the  judg- 
ment, to  levy  on  the  equity,  without  waiting  for  particular  instructions  from 
the  creditor.  It  is  otherwise,  where  the  land  itself  is  attached.  Start  vs. 
Sherwin,!  Pick.  521. 
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Cii.  60.    at  public  vendue,  and  to  make,  execute,  acknowledge  and 
^"^^^^"^^     deliver  to  the  highest  bidder  good  and  sufficient  deed  or  deeds 
of  any  estate  so  sold  (y),  in  manner  as  is  hereinafter  express- 
Mode  of  giving  ed.     And  the  officer  shall  give  notice  in  writing,  of  the  time 
noucc.  j^j  place  (z)  of  sale  to  the  debtor  in  person,  or  by  leaving 

the  same  at  his  last  and  usual  place  of  abode,  and  public  no- 
tice of  the  said  time  and  place  of  sale,  by  posting  up  notifi- 
cations thereof  in  two  (a)  or  more  public  places  in  the  town 
or  plantation  in  which  such  mortgaged  estate  is  situated,  and 
abo  in  one  or  more  public  places  in  two  adjoining  towns, 
thirty  days  at  least  before  the  time  of  sale  ;  and  further  shaU 
cause  an  advertisement  of  the  time  and  place  of  sale  to  be 
published  three  weeks  successively  before  the  day  of  sale 
in  some  public  newspaper  printed  in  the  county  in  which 
such  real  estate  lies,  if  any  such  newspaper  shall  be  there 
printed,  and  the  notifications  aforesaid,  being  ^ven  or  post- 
ed up  within  the  space  of  thirty  days  after  judgment  given 
Attachment  to  whcrcon  such  execution  shall  issue,  the  attachment  shall 
ho    unti     e.  j^^jj  ^j^^  equity,  attached  as  aforesaid,  until  the  levy  of  such 
execution  can  be  completed  in  manner  hereinafter  described. 
And  in  case  the  estate  notified  for  sale  as  aforesaid,  shall 
te"^^our"3    °o^  be  disposed  of  at  the  time  and  place  appointed,  the  offi- 
3  days.  ^cr  shall  adjoum  the  vendue,  not  exceeding  three  (6)  days^ 

(y)  1.  The  porchaser  of  an  eqoily  obtains  bj  inch  sal*  a  legal  seian  of  iha 
premises,  and  may  maintain  a  real  action  against  any  stranger,  anleai  sach 
stranger  had  in  fact  disseized  the  mortgagor  before  the  sale  of  tha  equity. 
Wellington  vs.  Gale^l  Mass.  1S8. 

2.  So  the  sale  gives  him  a  right  of  action  for  the  land  againat  tlie  mort- 
gagor himself,  after  payment  or  tender  of  the  mofiey  dae  on  the  mortgage. 
Porter  vs.  Millet,  9  Mass.  102.    See  onward,  note  d,  1. 

(«)  Whitaker  vs.  Somner,  9  Pick.  808;  Atkins  Bl  al.  vi.Sairyer,  1  Pick. 
851. 

(a)  1.  If  the  land  lies  in  more  towns  than  one,  it  if  neeaasary  that  the  officer 
should  post  np  two  notifications  in  every  town  where  any  part  of  the  laad  is 
situated.     Grosvemor  vs.  Little,  7  Olf.  876. 

2.  A  general  return  by  an  officer  upon  an  ezeeution,  that,  after  odvertiM" 
ing  as  the  law  directs,  he  had  sold  the  debtor's  right,  8lo.  was  holden  Insaf- 
ficient  to  pass  such  right  to  the  purchaser.  Vavis  vs.  Maynard,  9  Most.  242 ; 
Wellington  vs.  Oale,  13  Mass.  488.    See  ante,  nolo  t,  2. 

(5)  Sunday  is  not  to  be  reckoned  as  one  of  the  three.     Thayer  vs.  Felt, 
4  Pick.  854. 
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and  so  froni  time  to  time  until  the  sale  shall  be  completed.     Ch.  60. 
And  the  surplus  monies  (if  any  there  shall  be)  arising  from     y^^>^'^-^ 
such  sale,  beyond  satisfying  the  debt,  costs  and  necessary  surplus. 
intervening  charges,  the  officer  shall  return  to  the  debtor  (c). 

Sect.  18*.     Be  it  further  enacted^  That  all  deeds  made      [*»r8] 
and  executed  as  aforesaid,  shall  be  as  effectual,  to  all  intents  cen  to^be^ef- 
and  purposes,  to  convey  the  debtor's  right  in  equity  aforesaid,  ^^rigia.  ^^*" 
to  the  purchaser  (d) ,  his  heirs  and  assigns,  as  if  the  same  had  r^^,  g^^^ 
been  made  and  executed  by  such  debtor  or  debtors  :  Provid-  f  ej>- i^t  18I6, 
edj  That  every  such  debtor  shall  have  liberty  to  redeem  the  Debtorma  re- 
right  in  equity  so  sold,  within  one  (e)  year  next  after  the  time  ^••^  wittin 
of  executing  the  deed  or  deeds  thereof,  in  manner  aforesaid,  ing,  &c.' 
by  paying  the  sumf  which  may  by  such  sale  have  been  sat-  [f  And  « legal 
isfied  on  such  execution,  with  the  interest  thereof,  deductmg  ^bf  i82,  vol. 
the  rents  and  profits  the  purchaser  or  any  under  him  may  '*  p*  ^'^ 
have  received  over  and  above  the  repairs  and  betterments 
madb  by  the  purchaser  or  any  under  him. 

Sect.  19.     Be  it  further  eniactedj  That  the  estate,  right,  possessory  u- 
title  or  interest  of  any  person,  owned,  holden  or  claimed  in  ^^J^^^ 
virtue  of  a  possession,  or  improvement  as  expressed  in  "  An  ^^^^  *°^ 
Act  for  the  settlement  of  certain  equitable  claims  arising  in  tion. 

^  [tAnte,p.201» 

real  actions:^,"  shall  be  liable  to  be  taken  by  attachment,  on  (£.47.] 

(c)  Clark  va.  Aaatin,  2  Pick.  631;  Bacon  vs.  Leonard,  4  Pick.  281. 

id)  I.  The  pnrchaaer  of  an  eqnity  can  aver  no  seizin  or  title  against  anj 
other  person  than  the  execution  debtor  or  his  immediate  tenants  or  assigns. 
Foriter  vs.  Mellen,  10  Man.  421. 

2»  A  mere  disseizor,  in  possession  of  lands  when  a  right  in  eqnity  to  re- 
deem the  same  is  sand  and  sold  upon  ezecotion,  may  avail  himpelf  of  any 
insnffieiency  of  the  officer's  retam,  in  an  action  by  the  purchaser  of  the  oqoi- 
ty  against  saeh  disseizor.      JVelHngton  vg,  Galey  IS  Ma9$,  488. 

(e)  1.  The  day  on  which  the  deed  is  executed,  is  exehided.    Bigelow  va 
WiUon,  1  Pick.  485. 

2.  Where  the  right  in  equity  of  redeeming  lands  was  sold  on  exeentien 
by  the  sheriff,  and  the  purchaser  forthwith  bronght  his  action  against  the 
mortgagor  to  have  possession  of  the  lands;  and  afterwards,  and  within  the 
year,  the  mortgagor  tendered  to  the  demandant  the  pnrchase-money  and  in- 
terest, pnrsnant  to  the  statute,  bat  did  not  offer  to  pay  the  costs  of  the  suit, — 
it  wo  holden  that  under  the  laws  of  this  Sute  the  tender  was  no  bar  to  the 
action,  unless  it  included  the  costs  also.     Jewett  vg,  Felker,  2  Qlf,  889. 

8.  But  in  such  case,  the  Court,  on  payment  of  the  money  and  costs,  will 
stay  further  proceedings.    /&. 
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Ch.  go.     mesne  process,  and  bj  execution  (/).     And  when  any  such 
^-^"^'"^-^     right,  title,  interest  or  estate  shall  be  seized  and  sold  upon  ex- 
ecution, such  notice  shall  be  giiren,  and  such  proceedings 
had,  in  every  respect,  as  are  required  by  law,  m  the  sale  of 
RecleemaUe  in  ^"*  equity  of  redemption  ;  and  the  debtor  whose  right,  title, 
nme  manner   interest  or  estate,  is  so  taken  and  sold,  shall  have  the  rieht 

as    erfuities  of  .... 

redemption,  of  redeeming  the  same,  within  such  time,  and  in  such  man- 
ner, as  is  provided  in  cases  of  sales  of  equity  of  redemption. 
Surplus  in  ofB-  Sect.  SO.  Be  U  fwrtlur  enacted  (g).  That  whenever  an 
bTmiied  t^  officcr  shall  havc  in  his  hands  any  money  arising  irom  the 
oSi^ma^  sale  of  the  shares  or  interest  aforesaid,  or  from  the  sale  of  any 
h^ '"  ****  equity  of  redemption,  or  personal  property,  more  than  suf- 
ficient to  satisfy  the  execution  or  executions  on  which  such 
^^8  ^1805  ^^^^^5  ^^  interests,  equity  of  redemption,  or  persona)  prop- 
§  ®  1  erty  were  taken  and  sold,  such  officer  shall  apply  the  same 

surplus  money,  or  such  part  thereof  as  may  be  necessary 
to  the  payment  of  any  other  (A)  execution  which  he  may  have 
in  his  hands,  unsatisfied  against  the  same  debtor,  or  which 
may  be  delivered  to  him  before  he  shall  have  paid  over  sudh 
surplus  money,  any  thing  in  this  or  any  other  law  of  this 
State  to  the  contrary  notwithstanding :  Pr&tfided  hm§€9€r^ 
That  if  such  sham  or  interest,  equity  of  redemption,  or  per- 
(*279]       sonal*  property,  shall,  before  such  sale,  have  been  attached 

Or  if  such  sur-  r      r       j  i  '  » 

plus  be  attach-  on  mesne  process,  other  than  that  on  which  such  execution 
or  taken  on  '  shall  have  issucd,  or  shall  have  been  taken  on  some  other 
another  execu-  gxccution,  and  the  Said  officer  is  duly  notified  thereof,  he 


ject  thereto. 


tion,  same    to 

^t^w^'    shall  hold  such  surplus  monies,  subject  to  such  attachment 
or  execution,  and  shall  apply  the  same  to  the  pajnment  of  the 

(  /)  By  cb.  481 ,  vol.  3,  p.  274,  mUIo  hokko  bjr  viitae  •f  a  boad  w  eoo- 
tract  in  writing  to  convey,  on  conditions,  ig  mada  attackable,  and  tlie  obligor 
is  compelled  to  disclose  by  bill  in  equity  the  sam  actnally  dae. 

{g)  1.  The  provisfons  of  §  20  must  be  confined  to  caaea  wbaia  diffnrett  at- 
tachments of  chattels  had  been  made  by  the  flune  officer,  bnt  el  the  aak  of 
different  creditors.     WaUonilr  al,  Vi.  Todd  ^  al,  6  Ma$g.  276. 

2.  In  case  of  a  sale  of  an  equity  of  redemption  apon  ezecntion,  the  offi- 
cer is  bovnd  to  pay  otot  the  surplus  money  arising  (W>m  the  sale,  to  another 
officer  having  an  execution  sgainst  the  same  debtor.  A;  Dermf  oi.  J7«m- 
Uton,  16  Mass.  402,  also,  §  21,  above. 

(A)  Bacon  vs.  Leonard,  4  Pick.  281. 
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execution  which  may  issue  on  the  judgment  that  may  be  ren-  Ch.  60. 
dared  on  such  mesne  process,  and  delivered  to  him  within  ^-^^^^^-^ 
thirty  days  after  the  rendition  of  such  judgment,  or  to  the 
payment  of  the  execution  by  which  such  shares  or  interest, 
equity  of  redemption,  or  personal  property  had  been  taken 
according  to  the  priority  in  regard  to  time,  of  such  attach- 
ment or  taking  in  execution. 

Sect.  21.  Be  it  further  enacted,  That  whenever  any  if  second  at- 
SherifF,  or  Deputy  Sheriff  shall  make  sale  of  any  share  or  in-  ^hll^temad« 
terest  in  an  incorporated  company,  of  any  right  in  equity  to  ^^^^^*  ^ 
redeem  mortgaged  real  estate,  or  of  any  personal  property.  Sheriff  on  no- 

lice  uiereoi 

which  shall  before  such  sale,  have  been  attached  on  mesne  must  hold  tur- 
process,  or  taken  on  execution  by  a  Coroner,  and  such  Sher- 
iff, or  Deputy  Sheriff  is  duly  notified  (t)  thereof  in  writing,  t?^***-  ^.^ 
he  shall  hold  the  monies  in  his  hands,  arising  from  such  sale,  §  i,] 
subject  to  such  attachment  or  execution,  in  the  same  manner 
as  if  he  were  authorized   to  serve  the  execution  which  shall 
have  issued,  or  may  issue  on  such  mesne  process,  or  on  which 
said  share  or  interest,  equity  of  redemption,  or  personal  prop- 
erty, may  have  been  taken  by  said  Coroner. 

Sect.  22.     Be  it  further  enactedj  That  said  Sheriff  or  sheriff,  on  no- 
Deputy  Sheriff,  after  being  notified  in  writing  by  said  Coro-  g^^^^gSS^^JJ 
ner,  of  the  execution  in  his  the  said  Coroner's  hands,  on  Coroner,  ftc. 
which  said  share  or  interest,  equity  of  redemption,  or  person-  [lb.  §  2.] 
al  property,  shall  have  been  taken,  or  which  issued  on  the 
mesne  process  whereon  said  share  or  interest,  equity  of  re- 
demption, or  personal  property  had  been  attached,  of  the 
time  of  such  attachment  on  mesne  process,  or  taking  on  ex- 
ecution, and  of  the  whole  amount,  including  fees  due  on  said 
execution,  shall  pay  over  to  the  said  Coroner  the  amount  due 
OD  said  execution,  or  so  much  thereof  as  shall  remain  in  his 
hands,  after  satisfying  all  executions,  in  his  own  hands  on 
which  said  share  or  interest,  equity  of  redemption,  or  per- 
sonal property  bad  been  taken,  or  which  issued  on  mesne 
process*  whereon  said  share  or  interest,  equity  of  redemp-      [•3M1 
lion,  or  personal  property  had  been  attached  prior  to  the 


(f)  Bf  note  g,  I,  2,  to  §  20. 
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Ch.  CO.     iline  of  the  aiiacliiaeiu  on  iiiesno  process,  or  taking  on  €xc- 

^-^"^'"^^     cution  as  aforesaid,  bv  said  Coroner. 
In  iimiiar  ca-      Sect.  23.     Bc  it  further  enacted^  That  whenever  any 
ses  coroner  lo  Corooer  sliall  make  sale  of  such  share  or  interest,  equity  of 

bold   aDci    pay  *      ^       j 

o^"^«}»Ip'«"  lo  redemption,  or  personal  property,  which  shall,  before  such 
sale,  iiave  been  attached  on  mesne  process  or  taken  on  exe- 
cution by  a  SheritTor  Deputy  Sheriff,  such  Coroner  shall  be 
subject  to  the  same  duties  and  requirements,  in  relation  to 
such  Sheriff  or  Deputy  Sheriff,  as  by  the  twenty-first  and 
twenty  second  sections  of  tliis  act,  a  Sheriff,  is,  in  like  case 
subject  to,  iu  relation  to  a  Coroner. 

U  simUar  cm-      S EOT.  24.     Be  it  further  enacted.    That  whenever  any 


[lb.  §  3.] 


tT'boW^^and     Constable  shall  make  sale  of  any  such  share  or  interest,  equity 
raroiiutosbn^  of  redemption,  or  personal  propertj',  which  shall  before  such 
iff  or  coroner,  sale  have  been  attached  on  mesne  process,  or  taken  on  exe- 
[lb.  §  4.]        cution  by  a  Sheriff  or  Deputy  Sheriff,  or  by  a  Coroner,  such 
Constable  shall  be  subject  to  the  same  duties  and  require- 
ments in  relation  to  such  Sheriff  or  Deputy  Sheriff,  or  Cor- 
oner as  by  the  twenty-first  and  twenty-second  sections  of  this 
act,  a  Sheriff  is,  in  like  case  subject  to,  in  relation  to  a  Cor- 
oner. 
Shar«8  held  in      Sect.  25.     Be  it  further  enacted.    That  the  shares  and 
SattoStedaod  "^^^""^sts  held  by  aiiy  person  or  persons  in  any  such  company 
■old  in  no  other  ag  aforesaid,  may  be  attached  on  mesne  process  and  taken 

manner  than  .  .  . 

this  act  pro-   and  sold  on  execution,  in  the  manner  provided  by  this  act, 
[Man.  Stat,    and  no  other,  any  thing  in  the  act  incorporating  such  coni- 
5  6J  '        '  P^"J  ^®  ^^^  contrary  notwithstanding  (j). 
In  what  coun-      Sect.  26.     Be  it  further  enacted.  That  all  proceedings 
proceSii^"     under  the  authority  of  tlie  second,  ninth,  tenth,  eleventh  and 
may  be  had.     twelfth  sections  of  tliis  act,  may  be  had  in  any  county  in 
which  either  the  creditor,  or  the  President,  either  of  the  Di- 
rectors, the  Treasurer,  or  Clerk  of  said  corporation  may  re- 
side or  dwell. 
Mod«of  levy-      Sect.  27.     Be  it  further  enacted.  That  when  any  person 
!?wi?«lme*  ^^^^  obtain  judgment  in  any  Court   within  this  State,  for 
any  sum  of  money,  and  the  person  or  persons  against  whom 

(j)  Thig  provision  is  intended  to  have  a  retroactive  operatioB.    JBowtPS' 
Starktceathery  17  Mass.  242. 
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tbe  juit^jment  is,  does  not  satisfy  such  jiidc;ment,  and  the     Ch.  60. 
creditor  can  find  no  (k)  personal  estate  to  his  acceptance,     ^*^*v-^^ 
wherewith*  to  satisfy  his  execution,  and  shall  think  proper  to       [*28ij 
levy  (/)  bis  execution  upon  the  debtor's  real  estate  (tw),  then  .^^^^  g^^^ 
the  officer  to  whom  the  execution  ia  directed  and  delivered,  Mar.  17, 1784, 
shatl  cause  three  disinterested  and  discreet  men,  being  free- 
holders in  the  county,  one  to  be  chosen  by  the  creditor  (n) 
or  creditors,  one  by  the  debtor  (0)  or  debtors,  whose  land  is 
to  be  taken,  if  they  see  cause,  and  a  third  by  the  officer ;  and 
in  case  the  debtor  or  debtors  shall  neglect  or  refuse  to  choose 

• 

(At)  1.  Although  tbe  creditor  may  hare  attached  on  the  original  writ  scffi- 
cient  penonal  property  wherewith  to  satisfy  his  execution,  he  may  neverthe- 
less levy  on  real  estate  of  the  debtor.  Herring  tf  al,  vs.  PoUeyy  8  Mass.  120. 

2.  In  the  return  of  an  extent  it  is  not  necessary  for  the  officer  to  certify 
that  there  was  no  personal  estate  belonging  to  the  debtor,  whereof  tint  exe- 
cution might  have  been  satisfied.     Boylston  vs.  Carver^  II  Mass.  515. 

(/)  A  leTy  gives  the  creditor  an  actual  seizin  of  the  lands.      Wyman  vs. 
Bnjgifen,  4  Mass.  160. 

(m)  1.  An  extent  may  well  be  of  a  chamber  in  a  house  or  store,  with  a  right 
of  iiigUM  ttid  egTMs  by  an  outer  door,  entry  and  staircase.  Buck  vs.  Har- 
dy, 6  Olf.  162.     See  onward,  note  o,  2. 

2.  Land  mortgaged  and  not  entered  upon  by  the  mortgager,  is  not  rail 
•ftsite  within  tbe  meaning  of  this  provision,  so  as  to  be  levied  upon  for  a  debt 
due  from  the  mortgager.     Blanehard  vs.  Colbum,  tfe.  ux.  16  Mass.  347. 

3.  Iron  stoves  fixed  to  the  brick  work  of  chimnies  of  a  house,  will  pass 
with  the  honae  on  an  extent  of  an  execution  thereon.  Goddard  vs.  Chase, 
7  Mms.  482. 

4.  Where  the  property  set  ofli*  is  under  lease,  the  rent  will  pass  to  the  cred- 
itor aa  inoident  to  the  reversion.    Montague  vs.  Gay,  17  Mass.  440. 

5.  Tbe  extent  upon  land  conveys  all  the  debtor's  right  in  the  buildings  on 
Ae  land,  whether  their  foundations  are  sunk  below  the  surface  or  not. 
Water  house  vs.  Oibion  fy  al.  4  Glf.  280. 

(n)  1.  Cutting  &  ux.  vs.  Rockwood,  2  Pick.  448. 

2.  The  return  of  the  sherifi'as  to  the  qualification  of  the  appraisers,  can- 
not be  questioned  in  a  subsequent  action  upon  the  judgment.  Lawrence  vs. 
Pond,  17  Mass.  434. 

3.'  Where  the  sheriff  failed  to  certify  in  his  return  upon  an  execution,  which 
be  had  extended,  that  the  appraisers  were  discreet  and  disintoriMed  free- 
holders, tlie  extent  was  holden  void.     IVtlHams  vs.  Amory,  14  Mass.  20. 

(0)  The  goardian  of  a  spendthrift  who  is  the  creditor,  may  choose  an  ap- 
praiMr  for  bii  ward.     Bond  vs.  Bond,  2  Pick.  882. 
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Ch.  60.  ns  aforesaid,  after  being  duly  notified  (p)  by  the  oflicer,  if  the 
debtor  be  living;  in  the  county  (q)  in  which  such  land  lies,  the 
oflicer  shall  appoint  one  for  such(r)  debtor  or  debtorSytobe 
sworn  (.«)  before  one  of  the  Justices  of  the  Peace  of  the  saine 
county,  faithfully  and  impartially  to  appraise  (t)  such  real  es- 
tate as  shall  be  shown  to  them,  who  shall  appraise  the  same, 
to  satisfy  the  same  execution  with  all  fees,  and  shall  set  (v) 

(p)  1.  Where  a  jadgment  debtor  was  oot  of  the  State  at  the  time  of  (he  ex- 
tent of  an  execution  on  his  land,  the  appointment  of  an  appraiser  bj  hiiwife 
was  holden  valid.     Russell  fy  al.  vs.  Hook,  4  Glf.  872. 

2.  If  one  of  two  judgment  debtors  elect  an  appraiser  to  appraise  land  be- 
longing to  both,  or  to  him  only,  it  is  sufficient;  otherwise  if  tbe  land  belong- 
ing solely  to  the  ether  debtor.     Herring  vs.  Polity ^  S  Mass.  118. 

3.  If  the  real  estate  to  be  extended  upon  lay  in  diflTerent  parts  of  the  coun- 
ty, different  appraisers  may  be  selected  and  employed.  Soylsten  vs.  CoT' 
rtr,  1 1  Mass.  515.     See  onward,  note  e,  p.  852. 

•1.  In  levying  upon  those  several  tracts  of  land  belonging  to  the  debtor  it 
\n  not  necessary  that  a  several  appraisement  be  made  of  each.  Barnard  ej. 
FUhrry  7  Mtisa.  71;  Bofid  r5.  BowL  2  Pick.  882. 

(q)  1.  Six  hours  notice  to  the  judgment  debtor,  of  an  extent  abont  to  be 
inado.  was  held  suihcient,  he  living  within  one  quarter  of  a  mile  of  tbe  prem- 
ises.     Jhirk  r5.  Hardy ^  6  Glf.  162. 

2.  It  is  essential  ts  thr  validity  of  the  return  of  an  extent,  that  it  sbonld 
iahow  that  the  debtor  was  duly  notified  to  choose  an  appraiser.    MtanM  4r 

oh  vs.  Ostfnot/y  7  G/f.  1 16. 

I{.  If  the  judgment  debtor  is  not  in  the  county,  it  is  snfiicient  if  the  offi- 
cer,  who  is  about  to  extend  an  execution  on  his  lands,  should  leave  notice  at 
bis  last  and  usual  plucc  of  abode.  Cut  whether  any  notice  in  sach  cose  is 
nrccssary — Qucre.     Buck  vs.  Hardy y  6  Glf.  162.     8ee  above,  note /»,  1. 

(r)  When  a  sheriff  returns  upon  an  execution  that  he  has  appointed  two 
of  the  appraisers  of  real  estate  to  be  levied  upon  he  must  also  retnm  that  the 
debtor  refused  to  choose  one.  Kddy  vs.  Knap,  2  Mass.  154;  JVhUman 
v$.  Tyler  fy  nh.  8  Masa.  284. 

V«)  1.  Defects  in  the  certificate  of  the  Justice  before  whom  appraisers  were 
.<;worn,  will  be  disregarded,  if  the  return  of  the  officer  be  regalar.  Bamford 
v$.  Melvin,  7  Glf.  20. 

2.  Where  the  appraisers  arc  justices  of  the  peace,  they  may  administer 
the  oath  to  each  ether.     Barnard  vs.  Fiihcr,  7  Mass.  71. 

3.  Or  the  oatti  may  be  administered  by  the  judgment  debtor,  if  he  be  a 
justice.     lb. 

(0  If  the  a))prnisers  view  the  land,  without  going  upon  it,  it  is  snflicient. 
Bond  rs.  Bond.  2  Pivh.  ;J82.     Hop  Hammatt  vs.  Barrett,  Jr.  ih.  564. 

A'l)   1    'I'br  fhixr  appraisers  nui'^t  fcilifv.  or  if  two  only  certify ,  a  sufficient 
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out  8uch  estate  hy  metes  and  bounds,  (v)  and  the  officer  shall    Ch.  60. 
deliver  possession  and  seizin  (to)  thereof  to  the  creditor  or 
creditors,  bis  or  their  attorney.     And  when  the  real  estate  of 
the  debtor  or  debtors  shall  be  held  in  joint  (x)  tenancy,  in  co- 
parcenary or  tenancy  in  common  with  the  real  estate  of  other 

reafon  mast  be  given  why  the  third  did  not.  Whitman  vs.  Tyler  &  all.  8 
Mass.  284  ;  Maffit  vs.  Jaqains  &  al.  2  Pick.  831.  Where  the  oflSeer's  re- 
tam  states  that  A.  B.  and  C.  were  appraisers,  and  A.  B.  and  D.  were  infaet 
the  persons  who  acted  as  appraisers,  and  whose  names  are  signed  to  theap> 
praisement,  the  retam  is  invalid.  Nye  vs.  Drake,  9  Pick.  85.  Bat  in  Bar- 
rett Y9,  Porter,  14  Mass.  143,  it  was  holden,  that  where  it  appeared  on  the 
retnni  of  the  officer,  that  three  appraisers  were  appointed  and  sworn,  and 
tint  all  the  three  had  acted  in  the  appraisement ;  althoogh  the  certiScate  was 
subscribed  by  two  only,  and  no  reason  given  why  the  third  did  not  rabscribe, 
the  return  might  be  sustained. 

2.  The  powor  of  setting  ofT  the  estate  comprehends  the  power  of  gtving 
access  to  it ;  so  where  land  of  a  debtor  is  set  off,  to  which  there  is  no  access 
bot  over  other  lands  of  the  debtor,  the  shoriflf  and  appraisers  may  set  off  to 
the  creditor,  a  r^ht  of  passage  over  such  other  lands,  either  separately  er 
with  tlw  debtor.     Ttxylor  vs.  Towiuend,  8  Mass*  411.     See  ante,  m,  1. 

(«)  1.  In  the  return  of  such  an  extent,  a  reference  to  deeds  upon  record 
may  bo  a  sufficient  description  of  the  lands.  Boyltton  vs.  Carver,  11  Mas$. 
515.    See  Carpenter  4r  ux.  vs.  Suiton,  7  Pick,  49. 

2.  A  reference  for  a  description  of  land  levied  upon,  to  an  inventory  of 
an  estate,  was  held  insufficient.  Tate  fy  al.  vs.  Anderson ^  9  Mass.  92.  See 
McGregor  ^  al.  vs.  Brown,  5  Pick.  170. 

(tr)  1.  A  return  of  the  shoriifthat  he  delivered  seizin  and  possession  of  the 
land  taken,  to  the  agents  instead  of  the  attorney  of  the  creditor,  is  sufficient 
Pratt  fy  al.vs.  Putnam,  13  Mass.  361. 

2.  An  attorney  for  such  purpose  need  not  be  constituted  by  deed.     Jb, 

3.  The  neglect  of  the  creditor  for  a  month  ailer  the  seizure  and  appraise- 
ment, to  receive  seizin,  was  adjudged  an  unreasonable  delay,  and  such  la- 
ches on  his  part  as  amounted  to  a  waiver  of  the  previous  lien  obtained  by  the 
attachment     Waterhousevs.  Waite,  11  Mass.  210. 

4.  An  execution  duly  levied  on  land  of  the  debtor,  and  possession  by  the 
creditor,  is  a  satisfaction  of  the  judgment,  although  the  same  be  not  recorded 
in  the  registry  of  deeds  within  three  months  as  required  by  statute.  MieLel' 
Ian  vs.  Whitney,  15  Mass.  137. 

(op)  1.  A  levy  of  an  execution  on  an   undivided  half  of  the  farm,  as  the 
property  of  A.  is  void.     JVye  vs.  Drake,  9  Pick.  85. 

2.  When  a  creditor  would  extend  his  execution  on  lands  owned  by  hie 
debtor  in  common  with  others,  he  must  levy  on  a. part  in  common.  Ba$$y 
S'  ux.  vs.  Johnson,  3  Glf.  28S. 


t. 
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Cfi.  60.     persons,  then  the  said  officer  may  extend  execution  on  such 
""^^"^^^^     debtor  or  debtor's  real  estate  held  as  aforesaid,  or  part  there- 
of, describing  the  same  with  as  much  precbion  aa  the  nature 
and  situation  thereof  will  admit  of,  and  give  the  creditor  or 
creditors,  his  or  their  attorney,  seizin  and  possession  of  such 
debtor  or  debtor's  real  estate  held  as  aforesaid,  or  part  there- 
of, to  hold  in  common  with  the  said  other  persons ;  which 
htn  to  be       execution  being  returned  with  the  doings  (y)  thereon  into  the 
cordfid  in  8    Clerk's  office,  and  before  such  return  into  the  Clerk's  office 
Bagbiry  of     or  aflerwards,  and  within  three  months  {z)j  the  same  shall  be 
ActdMreof,     recorded  in  the  Registry  of  Deeds  in  tlie  connty  where  the 


S.  So  if  the  debtor  holds  in  severalty,  the  creditor  invst  levy  oo  i 
in  severalty.     Tb. 

4.  An  execution  against  one  holding  lands  in  joint  tenancy  or  tenancy  ia 
common,  cannot  be  extended  on  a  part  of  the  lanA  so  botdan,  by  mcteftand 
bounds.     BartUtt  va.  Harlow,  12  Mass.  348. 


{y)  1.  if  in  the  retam  of  an  extent,  the  land  be  described  with  sncb 

ty  that  there  conld  be  ne  mistake  as  to  its  location,  it  is  enoogh.    Buck  99» 

Hardy,  6  Glf.  162. 

2.  Parol  evidence  is  inadmissible  to  vary  or  modify  the  rotani  of  aB  oflU 
oer*s  extent.     Waterhouse  of.  Oibson  fy  al  4  Olf,  231. 

3.  If  there  are  inherent  defects  in  the  retom  of  an  extent  oo  land,  or  it 
the  land  is  appraised  at  too  high  a  price,  the  creditor  may  waiTO  Ibo  eztent 
at  any  time  before  acceptance  of  the  land.    Oorham  vs.  BimMO^  9  6V>  tS2. 

4.  Bat  the  creditor  cannot  waive  the  extent  after  acceptaBee  of  livery 
and  seizin  from  the  officer.     Ih. 

5.  If  Uie  officer's  retorn  have  no  date,  it  will  be  preramed  to  refiv  to  the 
date  of  the  appraisement.     Ih. 

6.  The  time  of  returning  into  the  Clerk  *s  office  an  execution  extended  on 
land,  M  not  material,  if  it  has  been  recorded  in  the  registry  of  dooda  within 
three  months  after  the  extent,     Emerson  v$.  Towle,  5  0(/*.  197. 

(c)  1.  The  extent  mast  be  recorded  within  three  months  to  avoid  a  kona 
fide  mesne  conveyance  of  the  land.  Whitman  vs.  Tyler  4r  aU,  8  Ma9a. 
884.  See  above,  note  10,  4  ;  also,  McGregor  4r  aL  vt.  Broton,  6  Pick. 
170. 

2.  The  plaintifTs  execation  not  being  recorded,  he  can  derive  no  title 
under  it  by  virtue  of  this  act  Foster  vs.  Briggs,  3  Mass.  319  ;  Ladd  vs. 
Blunt,  4  Mass.  402.    See  Prescott  vs.  Potter  4r  al  8  Pick.  881. 

8.  By  oh.  808,  vol.  3,  p.  152,  it  is  made  the  duty  of  the  officer  to  vum 
tbe  levy  to  be  recorded  by  the  register  of  deeds,  within  three  monthi  aller 
■ueh  levy.     [See  Tohey  vs.  Leonard,  15  Mass.  200.] 


^ 
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land  lies,  shall  make  as  good  tide  (a)  to  such  creditor  or    Ch.  GO. 
creditors,  his  or  their  heirs  and  assigns,  as  the  debtor  had     ^--^^-^-^ 
therein  ;  saving  always  to  widows  their  dower  (6)  in  all  lands 
taken  from  their  husbands  by  execution. 

Sect.  23.  Be  it  further  enacted  (c)^  That  when  it  so  Execution  may 
happens  that  the  real  estate  extended  upon  cannot  be  divided  i^j,  ^*^extend- 
and  set  out  by  metes  and  bounds  as  before  prescribed,  or  by  ^*^^*}."  reDuand 
the  description  before  mentioned,  then  execution  shall  be  ex- 

^  [lb.  §  8.] 

tended  upon  the  rents  of  such  real  estate,  and  the  officer  shall 
give*  seizin  thereof  to  the  creditor  or  creditors,  his  or  their       r*^*] 
attorney  ;  and  also  in  case  of  extending  execution  on  rents  as 
aforesaid,  shall  cause  the  person  in  possession  and  improve- 
ment, to  attorn  and  become  tenant  to  such  creditor  or  credit-  J®"*"*  ^^  "*' 

^  torn. 

ors,  and  to  pay  the  rent  to  him  or  them  accordingly  ;  and 
upon  refusal  thereof,  to  turn  the  person  so  refusing  out  of 
possession  and  give  seizin  and  possession  of  the  same  to  the 
creditor  to  hold  and  enjoy  the  same  until  it  shall  be  redeem- 
ed, as  by  this  act  is  provided  :    Provided  always^  That  in  Right  of  rt- 
such  case  it  shall  and  may  be  lawful  for  any  debtor  or  debt-     "^^  ^^' 
ors,  bis  or  their  executors,  administrators  or  assigns,  at  any 
time  before  the  debt  with  interest  is  fully  satisfied,  to  tender 
and  pay  to  the  creditor  or  the  tenant  in  possession  under  him, 
the  full  remainder  of  his  debt,  interest  and  charges,  to  be 
liquidated  by  three  Justices  of  the  Peace,  and  to  recover  the 
possession  of  the  same,  in  manner  provided  in  this  act. 
Sect.  29.     Be  it  further  enacted  (d)^  That  whenever  a 

(a)  The  creditor  may  maintain  a  real  action  declaring  on  his  own  leizin, 
or  trespass  against  the  debtor  he  shall  continae  his  possession  after  the  levy, 
without  the  plaintiff's  consent,  or  he  may  re-enter  on  him  after  the  levy  is 
'  completed.     Gore  vs.  Brazier,  3  MaiS.  523. 

(fr)  The  dower  is  to  be  proportioned  to  the  value  of  the  lands  um  they  ex- 
isted at  the  time  of  the  set  off.     Copp  vs.  McDugall,  9  Mast.  8. 

(c)  1.  Property   under   lease   is  not  within  the  provisions  of  this  taction. 
Montague  v$.  Gay,  17  M€U8.  441. 

2.  The  estate  of  a  tenant  by  courtesy  may  be  taken  on  execution  and 
■«t  off  by  metes  and  bounds,  or  the  rents  and  profits  tb^eof  may  be  taken. 
Bf^erts  vs.  fVhUing,  16  Mass.^m^  If^W    F4?0 

(d)  We  are  not  aware  of  any  authority  which  one  roan  has  to  covert  the 
•ole  tenancy  of  another  into  a  tenancy  in  common  except  in  the  case  provi- 
ded in  §  29.     Hasty  8f  ux.  vs.  Johnson,  8  0{f.  2S8, 
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Ch.  60.     creditor  in  execution,  shall  think  proper  to  extend  and  levy 
^^^'^^^^     the  same  on  any  saw  mill,  grist  mill,  or  other  mill,  factory, 
ing  executions  mill  privilege,  or  other  real  estate,  which  cannot  be  divided 
^iBrmiiC&c.'  without  prejudice  to,  or  spoiling  the  whole,  and  where  the 
whole  of  such  saw  mill,  grist  mill,  or  other  mill,  factory,  or 
mill  privilege,  or  other  real  estate,  is  not  necessaiy  for  the 
satisfying  of  such  execution,  the  same  may  be  extended  and 
levied  in  manner  before  prescribed,  upon  the  same,  or  upon 
any  undivided  part  thereof,  which  shall  be  sufficient  to  satis- 
fy such  execution ;  and  in  case  the  estate  is  so  situated  that 
the  same  cannot  be  set  off  by  metes  and  bounds,  the  return 
upon  the  execution  shall  describe  the  whole  estate,  with  as 
much  precision  as  the  nature  of  the  case  will  admit ;  which 
execution  being  returned  and  recorded,  in  manner  before  pre- 
scribed, shall  vest  in  such  creditor  in  execution,  as  good  and 
valid  a  title  thereto  as  the  debtor  had  therein,  when  the  same 
was  attached  on  mesne  process,  or  taken  in  execution. 
Debtor mavra-      Sect.  30.     Be  it  further  enacted,  That  when  any  tene- 
tate"takeii  on  "lent  or  lands  in  part  or  in  whole,  shall  be  taken  in  execution 
?«**^l'°«i?"  for  debt,  it  shall  and  may  be  lawful  to  and  for  the  execution 

IB  one    year,  '  J 

m>°/>  ^-     debtor,  his  heirs  or  assigns,  executors  or  administrators,  wich- 

[Ib.  §  O.J  •  1  i»  • 

[*383]  m*  the  space  of  one  year  next  following  the  extending  execu- 
tion thereon,  to  tender  (e)  the  creditor  or  those  claiming  un- 
der him,  the  debt  for  which  the  same  tenement  was  taken,  with 
interest  from  the  time  of  the  extending  the  execution,  and  the 
reasonable  and  necessary  charges  and  disbursements  laid  out 
and  expended  thereon  in  repairing  or  bettering  the  same,  over 
Mode  of  eet.  and  abovc  what  the  rents,  profits  and  improvements  thereof 

Uing  amount  of  ^  '  *  *  , 

rents,  profits,   shall  fall  short  of  reimbursing  such  charges  and  interest,  to  be 

dUbortements,  i  r       i         i  «•  i  ■  •     • 

Ice.  accounted  for  by  the  execution  creditor,  or  those  cJainung 

under  him,  which  disbursements,  expenses,  rents,  profits  and 
improvements  may  be  settled  by  any  three  Justices  of  the 
Peace  in  the  county  where  the  land  lies,  at  the  charge  and 
expense  of  the  debtor,  one  to  be  chosen  by  the  debtor,  and 
the  other  by  the  creditor,  if  he  shall  see  cause  to  choose  one, 
otherwise  they  maj^  both  J|^  chosen  by  the  debtor,  and  the 
third  by  the  two  ]u$tiffl^Khosen  by  the  parties,  or  one  of 

(e)  Where  eeveral  parcels  of  land  are  set  off,  the  debtor  caimot  redeem 
one  without  redeenaing  all.     B(md  vs.  JBondy  1  Pick.  188. 


mcnt   to  cxe- 
to 

debtor  of    the 
estate. 
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tliera  as  above  directed,  and  which  tliird  shall  be  chosen  be-  Cii.  60. 
fore  the  other  two  proceed  to  a  consideration  of  the  business  ;  ^-^^^-^^ 
and  if  the  creditor  or  the  tenant  in  possession  as  aforesaid,  ceiving  pay- 
upon  having  a  tender  made  of  the  sum  certified  under  the  cute  rcieafic 
hands  of  the  said  Justices  chosen  as  aforesaid,  or  either  two 

■ 

of  them,  to  be  due  to  him  upon  the  execution,  shall  refuse  to 
execute  a  good  and  lawful  deed  of  release  to  the  debtor  or 
his  hetrs,  (in  case  of  his  decease,)  of  the  land  or  tenements  so 
taken  in  his  execution,  tlio  debtor  or  his  heirs,  executors  or 
administrators  who  shall  make  such  tender,  may  bring  his  ac-  from  tS"^- 
tion  (/)  of  ejectment  against  the  creditor  or  the  person  claim-  ^!!^t^of 
ing  under  him  ;  and,  upon  lodging  in  Court  the  money  ten-  ^owt- 
dered,  shall  recover  the  title  and  possession  of  the  land  as 
fully  as  the  debtor  held  the  same  before  the  extending  the  ex- 
ecution upon  it,  togetlier  with  his  costs  of  suit  :  Provided  nev- 
erthekssj  That  if  the  creditor,  or  the  tenant  in  possession  un- 
der him  as  aforesaid,  shall,  before  the  bringing  tlie  action, 
have  offered  the  debtor  or  his  heirs,  executors  or  administra- 
tors, to  make  and  execute  such  deed  of  release,  and  shall 
plead  the  same  with  disclaimer  to  the  premises ;  then  and  in 
such  case,  upon  the  plaintiff's  producing  in  Court  the  money 
so  tendered,  judgment  shall  be  given  for  the  plaintiff  to  re- 
cover possession  of  the  lands  so  taken  in  execution,  and  the 
defendant  shall  recover  his  cost. 

Sect.  31*.    Be  it  further  enacted^  That  whenever  any  ac-       [*284] 
Uon(g)  shall  be  commenced  against  any  manufacturing  corpo-  ^aln^t  \mnu** 
ration  lliat  may  hereafter  be  created,  or  whenever  any  execu-  ^"Ji.^^i7oTs  T/ 
tion  may  issue  against  such  corporation  on  any  judgment  ren-  "^t  satisfied, 
dered  in  any  civil  action  and  the  said  corporation  shall  not,  ^Masg.  stat. 
before  the  day  on  wliich  the  said  execution  is  returnable  after  ^^^-  f;;^}^^^ 
demand  thereof  made  upon  the  President,  Treasurer  or  Clerk  !•*»  1818$.] 

(/)  In  Mch  action  where  the  teoUor  has  been  previously  made,  it  is  saf- 
ficient  that  the  money  be  produced  and  lodged  in  court  at  any  time  before 
the  rendition  of  judgment.     Foss  vs.  Stickney,  6  O//*.  390. 

{g)  An  aggregate  corporation  may  be  liable  in  an  action  of  aaumpsit. 
nayden  4-  al  vs.  M.  T.  Corp.  10  MoMi.  ||7. 

tChild  Ts.  Coffin,  17  Masrt.  64;  Marcy  v».  Clark,  ib.  830. 
tLeland  vs.  Marsh,  16  Mass.  389. 

Vol.  1.  45 
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Ch.  60.    of  such  corporation  by  tlie  officer  to  whom  the  writ  or  execu- 
^^^^"^^^     tion  against  such  corporation  has  been  committed  to  be  serv- 
ed, show  to  the  same  officer  sufficient  personal  estate  to  sat- 
isfy any  judgment  that  may  be  rendered  upon  such  writ,  or  to 
satisfy  and  pay  the  creditor  the  sums  due  upon  such  execu- 
tion, then,  upon  such  neglect  and  default,  upon  the  issuing  of 
[fAmended;     an  alias  exGcution,  the  officer  to  whom  such  execution  may  be 
v^.  V/  p.  60,  committed  for  service,  may  serve  and  levy  the  same  writ  and 
vol!  8^p.  m.]  execution  upon  the  bodyf  or  bodies,  and  real  and  personal  es- 
may  be  renew-  tate  or  cstatcs  of  any  member  or  members  of  such  corpora- 
by  taking  the  tion  ;  or  upon  the  body  or  bodies,  and  upon  the  estate  real 
thememtosof  ^^  personal  of  any  person  or  persons,  who  were  members 
Ac^  corpora-     of  said  Corporation  at  the  time  when  the  debt  or  debts  accru- 
ed, upon  which  such  writs  or  executions  nuiy  have  issued. 
Attachments  of      Sect.  ^2.     Be  U  further  etuicted.  That  when  any  goods 
property  not    or  estate  are  attached  upon  a  writ  or  process  wluch  shall 

diMolved  by  ^  *^  ^      *^ 

doAth  of  eiUier  be  pending,  or  may  hereafter  be  pending  in  the  Supreme  Ju- 
dicial Court  or  Circuit  Court  of  Common  Pleas,  the  same 
H^-  f^    shall  not  be  released  or  discharged  by  reason  of  the  death  of 

*VIMa  •  A  *  yA  c04«  I 

either  party,  but  be  held  good  to  respond  the  judgment  to  be 

given  on  such  suit  or  process,  in  the  same  manner  as  by  law 

except  in  cases  ^^7  would  havc  been  if  such  deceased  person  had  been  liv- 

uuion*!? *inw"i-  ^"^S  •  Provided  (h)  always j  That  where  any  estate  attached  as 

▼ency.  aforesaid,  shall,  by  the  executor  or  executors,  or  administra- 

(A)  1.  Tbifl  proviso  will  include  only  cases  wbere  there  hu  been  a  rmpr^^ 
■entution  of  iasolveocy,  and  a  commission  actually  iasaed.  Oronem^r  va. 
Gold,  9  Mass.  213.    See  Rockwood  vs.  Allen,  ex.  7  Mass,  264. 

2.  Bnllard  vs.  Dame,  adm.  7  Pick.  239. 

8.  Insolvency  of  an  estate  cannot  be  proved  by  parol;  nor  can  any  thing 
short  of  a  commission  of  insolvency  be  competent  proof  of  the  diseoiotioii  of 
an  attachment  on  a  mesne  process  against  the  deeeaaed,  according  to  the 
provision  of  §  32.     Maxwell  vs.  Pike,  2  Glf.  11. 

4.  A  foreign  attachment  is  dissolved  upon  the  death  of  the  debtor  and 
the  iasning  of  a  commission  of  insolvency  upon  his  ettate.  Martin  oa.  Jih- 
hot,  adm.  If  tr.  1  Glf.  333. 

6.  Where  a  judgment  was  recovered  and  an  execntioa  issaed  therooa 
before  the  death  of  the  plain|jf,  ^nd  the  defendant  was  committed  on  the 
execution  afler  the  death  of  tfie  pliftntiflf,  the  Court  refused  to  discharge  the 
prisoner  upon  the  summary  process  of  habeas  corpus.  Com.  vs.  IVhitnejf, 
10  Pick.  484. 

6.  See  note  e,  1,  cb.  51,  §  25,  ante,  p.  233. 
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tor  or  administrators  of  the  same,  be  represented  as  insolvent,     Ch,  60. 
and  a  commission  of  insolvency  shall  thereupon  issue  ;  in  all     ^-^^>^^^^ 
such  cases  attachments  made  as  aforesaid,  shall  ha\'e  no  force 
or  efficacy  after  the  death  of  the  original  defendant  or  defend- 
ants in  the  action. 

Sect.  33.     Be  it  furiJier  enacted^  That  upon  any  judg-  Executimui  in 
ment  b  any  Court  of  law  in  this  State,  in  the  name  or  for  the  fo,  thTlL^ol^ 
use  and  benefit  of  this  State,  for  any  sum  of  money,  a  writ  ^|?*?l!iJ^^ 
of  execution*  in  conunon  form  shall  issue,  and  be  directed  to       [*385] 
the  proper  officer,  and  the  lands  of  such  judgment  debtor 
may  be  taken  on  such  execution  and  sold  at  pubhc  vendue  to 
the  highest  bidder.     And  in  every  such  case,  the  officer  who 
shall  levy  such  execution,  may  and  shall  execute  to  the  pur- 
chaser a  good  deed  of  any  lands  so  by  him  sold.     And  every 
such  officer,  before  he  shall  proceed  to  sell  any  lands  in  man- 
ner above  described,  shall  give  notice  in  writing  of  the  time 
and  place  of  sale  to  the  debtor  in  person,  or  by  leaving  the 
same  at  his  last  and  usual  place  of  abode,  if  he  be  an  inhab- 
itant of  this  State,  twenty  days  before  such  sale,  and  shall 
also  give  public  notice  of  the  time  and  place  of  sale  by  post- 
ing up  notifications  in  two  or  more  public  places  in  the  town, 
plantation  or  township,  within  which  such  land  may  lie,  thirty 
days  at  least  before  the  time  of  sale,  and  shall  likewise  cause 
an  advertisement  of  the  time  and  place  of  sale  to  be  published 
three  weeks  successively,  in  the  newspaper  employed  by  the 
State  to  publish  the  laws,  and  in  a  newspaper  printed  in  the 
counQr  where  such  land  may  lie,  if  any  such  tliere  be,  the 
last  publication  to  be  not  less  tlian  six  days  before  the  time  of 
sale.     And  the  officer  may,  if  he  deem  it  necessary,  adjourn 
such  vendue  not  exceeding  ten  days  at  any  one  time,  until  the 
sale  of  such  estate  shall  be  completed  :    Provided  however^ 
That  the  judgment  debtor  shall  have  the  same  right  to  re- 
deem the  same,  in  the  same  time  and  manner,  as  judgment 
debtors  in  execution  have  to  redeem  real  estate  set  off  on 
execution. 

Sect.  34.     Beit  further  enacted  (i),  That  when  hay  in  a 


(i)  The  lien  created  by  §  84,  on  the  articles  attached,  is  not  dissolved  by 
taking  the  security  mentioned ;  and  therefore  a  subsequent  sale  of  such  arti- 
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Ch.  61.  barn,  sheep,  horses  or  neat  cattle  are  attached  on  mesne  pro- 
^^^^^^^^  cess  at  (he  suit  of  a  bona  fide  creditor,  and  are  suffered  by 
certain  arti-  the  ofiiccr  making  such  attachment,  to  remain  in  the  posses- 
k*^ad*eH3Lt'8  sion  of  the  debtor,  on  security  given  for  the  safe  keeping  or 
posses.sion,»tUi  delivery  thereof  to  such  officer,  the  same  shall  not  by  reason 
id.  of  such  possession  of  the  debtor,  be  subject  to  a  second  at- 

tachment, to  the  prejudice  of  the  first  attaclunent.     [Approv- 
ed March  15,  1821.] 

Additional  Act,  ch.  431,  Vol.  3,  p.  370. 


[*2?G]  Chapter  61.* 

AN  ACT  concerning  Foreign  Attachment. 

Sect.  1.     JdE  it  enacted  by  the  Senate  and  House  of 
arc  iiiibic  to  i)c  Representatives^  in  Legislature  assembkdj  That  any  person 
tTOBtec".     "**    or  persons,  body  politic  or  corporate,  entitled  to  any  person- 
al action,  excepting  detinue,  replevin,  actions  on  ilie  case 

[Map'.    Stal.       rij  i  i»»  •  -^ 

Feb.  29, 1795.]  lor  slaiiderous  words  or  malicious  prosecution,  or  actions  of 
trespass  for  assault  and  battery  against  any  person  or  persons, 
or  body  politic  or  corporate  ;  having  any  goods,  effects  or 
credits  (a)   so  intrusted  or  deposited  in  the  hands  of  oih- 

clei  by  the  debtor,  even  without  notice,  gives  the  vendee  no  rights  against  tho 
attaching  creditor.      Woodman  vs.  TroftoUt  7  Glf,  178. 

(a)  1.  Only  goods  deposited,  or  a  debt  dae,  and  not  coniingent,cuL  be  the 
enbject  of  this  statntory  process.  Davis  tf  al,  vs.  Ham  4r  oh.  3  Mass.  S3; 
Frothingham  fy  ah.  vs.  HaUy  fy  ah.  3  Mass.  69;  Willard  vs.  Sheaf e  fy 
tr.A  Mass.2Zb;  Grant  fy  ah  vs.  Shaxo^  16  Mass.  341;  JVitUams  ^  al. 
vs.  Marston  fy  tr.  3  Pick.  65;  Rundlet  vs.  Jordan,  3  Olf.  47;  Sayward 
vs.  Drew  fy  tr.  6  Glf.  263. 

2.  Bnt  the  contingency  mast  relate  to  the  debt  itself,  and  not  to  the  right 
of  the  debtor  to  recover  it.     Thomdike  vs.  De  Wolf  ^  trs.  6  Pick.  120. 

3.  So  whore  rent  is  payable  quarterly,  the  lessee  can  be  held  as  trustee 
of  the  lessor  for  so  many  quarters*  rent  only  as  are  doe  at  the  time  he  is 
summoned.      Wood  vs.  Partridge,  11  Mass.  488. 

4.  A  debt  contracted  by  on  agent  in  his  capacity  as  such,  within  the  scope 
of  his  authority  and  binding  upon  his  principal,  is  not  a  debt  dae  from  him 
subject  to  this  process.     Welh  vs.  Greene  ^  tr$.  8  Mass.  604.    See  Bngr- 
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ers,  that  the  isame  cannot  be  attached  by  the  ordinary  pro*    Ch.  61. 

den  v$.  GUl^  ah  ^  tr,  16  Mass.  522;  TiUomb  4r  aL  vt.  Seaver  4r  tr,  4 
G//.  542. 

5.  "Credits^*  mean  only  debts  dae  from  the  trustee  himself  to  the  pHncU 
pal,  and  not  debts  doe  from  other  persons,  the  evidence  of  which  is  depos- 
ited with  the  tmstee.     Lupton  vt.  Cutter  fy  aL  ir  tr$.  8  Pick,  308. 

6.  A  promise  to  perform  labor  to  a  certain  amount  is  not,  until  broken, 
Ibbleto  this  process.     Wrigleyvs,  OeyerBr  tr.  4  Mass.  lOS. 

7.  A  person  cannot  be  charged  in  this  process  as  the  creditor  of  another, 
on  account  of  any  receipt  by  him  of  money  from  the  latter,  on  an  usurious 
contract,  exceeding  the  debt  of  lawful  interest.  JBoardman  vs.  Roe  ^  trs. 
13  Mass.  104.    See  Russsll  vs.  Leufis  if  ah,  15  Mass,  127. 

8.  A  sherilT,  having  collected  money  upon  an  execution  not  yet  returna- 
ble, nor  demanded  by  the  creditor,  cannot  be  held  as  trustee  of  the  judgment 
creditor.  Wilder  vs.  Bailey  if  tr.  8  Mass.  289.  It  is  the  same,  even  after 
the  execution  has  been  returned,  and  before  a  demand  has  been  made  by  the 
creditor.  PeHlard  vs.  Ross  fytr.b  Mass.  819.  B«t  if  the  officer,  by  a  sale 
of  property  on  execution,  liivy  more  money  than  sufficient  to  satisfy  the  exe- 
eatioA  and  costs,  ho  will  be  chargeable  for  the  sarplas  as  trustee  of  the  exe- 
cution debtor.  Watson  4r  aL  vs.  Todd  ^  al.  ^  tr.  5  Mam,  271.  See  b«»- 
low,  11. 

9.  Where  an  attorney,  in  the  exercise  of  his  profesiion,  has  received 
money  in  satieCkction  of  a  demand  in  faver  of  his  client,  it  may  be  attached 
in  his  hands  in  a  f<NreigB  attachment,  though  it  was  paid  in  bank  bills,  and 
has  not  beeo  demanded  by  his  client.  Staples  vs.  Staples  4r  tr.  4  €?(^  532. 
See  Coffin  vs.  Coffin,  7  Glf.  298. 

10.  When  property  is  placed  by  friends  of  a  debtor  in  the  hands  of  trus- 
tees for  his  support,  to  be  appropriated  at  the  discretion  of  the  trustees,  and  in 
soeh  manner  that  the  debtor  has  no  legal  claim  for  it  a^Eiinst  the  trustees, 
the  law  will  proteet  it  from  attachment  by  his  creditors.  White  vs.  Jenkins 
4r  trs.  16  Mass.  62;  Brigden  vs.  GUI  ^  al.  ^  tr,  16  Ma^.  622. 

11.  An  auctionKser,  selling  goods  by  order  from  a  eherifi^  and  reoeiviog 
the  money  for  them,  is  accountable  only  to  the  aheriff»  and  cannot  be  held 
as  the  trustee  of  those  who  may  have  claima  on  the  ahedfir  for  the  ^proeeeds* 
Penniman  4r  aL  vs.  Ruggles  4r  tr.  6  MasB.  166.  See  comments  on  this 
case,  in  Hawes  Jjr  aL  vs.  Langton  Jjr  tr,  8  Pick,  71 ;  also  above,  8.    > 

12.  The  assignee  of  a  bankrupt,  after  a  dividend  declared  and  ordered, 
may  be  held  as  the  trustee  of  a  creditor  of  the  bankrupt  for  the  amount  of 
his  dividend.  Decoster  vs,  Livermore,  4  Mass.  101.  See  Selfridge  vs. 
Gill  tr  tr,  ib,  95;  Jones  vs,  Gorham  4r  tr,  2  Mtiss.  875. 

I* 

18.  The  promisor  in  a  note  not  negotiable,  in  favor  of  a  married  woman, 
win  be  held  as  the  trustee  of  her  husband,  even  thoi^h  the  consideration  be 
wholly  derived  from  her  property.  Shuttlestvorth  vs.  ^oyes  4r  tr.  8  Mass. 
229.  ' 

14.  Sailors'  wages,  unless  the  vessel  has  arrived  at  some  port  of  anlad- 
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Ch.  61.  cess  of  law,  may  cause  not  only  the  goods  and  estate  of  the 
person,  against  whom  such  action  lies,  to  be  attached  in  his 
own  hands  and  possession,  but  also  all  his  goods,  effects 
and  credits,  so  intrusted  (6)  or  deposited  to  be  attached  iu 


* 

ing,  are  not  withio  the  meaning  of  the  word  **crediU.**     JVeniworth  ««. 
JVMtietnore  ^  tr.  I  Mobs.  471. 

15.  A  jadgment  debtor  liable  to  execution  whether  kraed  or  not,  ia  not 
the  troatee  of  the  creditor  within  the  meaning  of  thia  atatate.  Nor  ia  a  depu- 
ty aheriflT,  holding  rach  execution.  Sharp  ^  aLvs,  Clark  ^  ir.  2  Moat. 
91;  Prcacott  oa.  Parker,  4  Ma$8»  170. 

16.  Neither  choaei  in  action,  norland  or  equity  of  redemption  aaaigned, 
in  the  handa  of  the  asaignee,  are  gooda  or  efiecta,  within  the  atatute.  And' 
retoa  vs,  Ludlow,  5  Pick,  28;  Gore  va.  ClUby  4r  (r.  8  Pick.  555;  Biaseil 
vi.  Strong  i^  tr.  9  Pick.  562.  Nor  notea  of  a  banking  company,  negotia- 
ble by  delivery.     Perry  v$.  Coates  &  <r.  9  Mom,  537. 

17.  Nor  where  landa  are  fraudulently  conveyed  by  a  debtor.  How,  Jr. 
vs.  Field  ^  tr.  5  Moms.  890;  Ripley  vs.  Severmnee  If  ir.  6  Pick.  474. 

18.  Where  landa  had  been  ao  conveyed,  and  aold  by  the  grantee,  the  anr- 
plua  of  the  proeeeda,  or  of  renta  without  a  aale,  in  the  banda  of  the  Utter, 
after  paying  the  anm  due  him,  are  liable  to  thb  proceaa,  Pierson  vs.  Weller, 
Z  Mass.  564;  Russell  vs.  Lewis  if  ah  4*  tr.  15  Mau.  127.  See  Wekk  vs. 
Peele  4*  tr.  7  Pick.  247;  Richards  vs.  Alien  ^  tr.S  Pick.  405;  Hazen 
vs.  Emerson,  9  Pick.  144;  Bissell  vs.  Strong,  if  tr.  ih,  562. 

19.  But  there  ia  no  power  to  compel  an  aaeignee  to  execute  a  trust  in 
real  eatate,  ao  aa  to  enable  the  creditor  to  reach  auoh  anrplai  of  aale,  or  rentu 
and  profita.  Gore  vs.  Clisby  4r  tr.  8  Pick.  559.  See  Howard  vs.  Card 
it  tr.  6  G\f.  352;  Badlam  vs.  Tucker  ^  al.  I  Pick.  400. 

20.  Bank  and  inaurance  atocka  are  liable  to  thia  procoaa  in  the  handa  of 
an  aasignee.  JV*.  E.  M.  Ini.  Co.  vs.  Chandler  if  tr.  16  Mass.  275.  See 
Maine  F.  Ins.  Co.  vs.  Weeks  ^  tr.  7  Mass.  439. 

21.  Where  one  has  property  of  another  in  hia  handa  of  a  nature  notaub- 
jeot  to  attachment  on  meane  proceaa  or  aeisure  on  execution,  aa  hidea  in  the 
coarse  of  tanning,  he  ia  liable  in  thia  prooeas  aa  the  truatee  of  the  owner 
Clark  vs.  Brown  ^  tr.  14  Mass.  271,  See  Ma.  Co.  vs.  Weeks  ^  tr.  7 
Mass.  489. 

(h)  I.  It  ia  a  general  rule,  that  the  goods  and  effecta  mual  either  be  in  the 
trustee's  actual  possession,  (not  constructive)  or  ao  within  hb  control  that  he 
may  be  able  to  turn  them  out  on  execution.  Andrews  vs.  Ludlow  4r  ir.  5 
Pick.  31.    See  Swett  if  al,  vs.  Brown  fy  tr.  ib.  178. 

2.  A  partner  in  a  commercial  house,  established  in  a  foreign  country,  re- 
siding here,  cannot  be  held  as  the  trustee  of  the  house  on  account  of  moneys 
advanced  to  the  house,  at  the  place  of  their  domicil.  Kidder  fy  aL  vs.  Pack- 
ard if  al.lZ  Mass.  80. 
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whose (c)  hands  or  possession  soever  they  may  be  found,  by  an    Ch.  61 . 


3.  A  creditor,  happening  to  have  in  hb  hands  specific  articles  belonging 
to  his  debtor,  has  no  lien  upon  them  without  an  attachment;  bat  he  may  be 
charged  as  trustee  of  his  debtor.    Allen  vs.  Megquire  it  tr,  16  Maat,  490. 

4.  This  process  will  lie,  althoogh  it  may  not  be  physically  impossible  for 
tlie  officer  to  attach  the  specific  property  in  the  hands  of  the  tnistoe.  Bur- 
Hngame  vs.  JBellt  16  Mast,  318.  See  Parker  4r  a/.  9S*  KUuman  4r  tr, 
8  Mat.  486. 

5.  If  goods  thus  circumstanced  are  attached  by  another  creditor  aAer  the 
service  of  the  trustee  process,  the  attaching  officer  will  hold  them  subject  to 
the  lien  of  the  creditor  in  the  trustee  process.     lb, 

6.  Denhie  ts.  Hart  &  tr.  2  Pick.  204;  Donnels  vs.  Edwards  &  trs.  ib. 
617;  Ward  vs.  Lamson  &  tr.  6  Pick.  35S;  Webb  vs.  Peele,  7  Pick.  247; 
Gore  vs.  Clisby  &  tra.  8  Pick.  565;  Howland  vs.  Wilson  &  tr.  9  Pick.  19; 
Baxter  vs.  Wheeler  &  tr.  ib.  21. 

(c)  1.  Bodies  politic  and  corporate,  except  counties,  towns  and  parishes, 
ore  subject  to  this  process,  by  ch.  442,  vol.  3,  p.  284. 

2.  A  county  treasurer,  or  any  public  officer,  who  has  money  in  his  hands 
to  satisfy  a  demand  any  one  has  upon  him  as  such  officer,  cannot  be  adjudg- 
ed a  trustee.     Chealey  fy  al,  vt.  Brewer  tf  tr,  7  Mats.  261. 

8.  An  executor  cannot  be  charged  as  the  trustee  of  one  to  whom  a  pecu- 
niary legacy  is  bequeathed  by  the  will  of  a  testator.  Barnes  vs.  Treat  4r 
tr,  7  Mass.  271. 

4.  Nor  can  an  adoiinistrator  be  charged  as  the  trustee  of  a  creditor  of  his 
intestate.     Brooks  vs.  Cook  4"  <r.  8  Mass.  246. 

5.  One  who  has  collected  for  an  executor  the  amount  due  on  a  promisso- 
ry note  made  payable  to  A.  B.  executor,  &c.  is  liable  to  a  foreign  attach- 
ment as  the  trustee  of  A.  B.  in  a  suit  against  him  for  a  demand  duo  from  him 
personally.  Cobum  vs,  Ansart  tf  tr,  3  Mass,  819.  See  JVillardjr,  vs. 
Sturtevant  if  aU.  fy  tr.1  Pick,  194. 

6.  Where  a  debtor  holds  a  joint  contract  against  two  or  more,  and  his 
creditor  would  avail  himself  of  that  contract  by  a  trustee  process,  he  must 
summon  all  the  parties  liable  to  discharge  the  contract,  or  the  party  odaitted 
may  legally  discharge  it.  Jetoett  vs.  Bacon,  6  Mass.  60.  See  Parker  it 
al.  vs.  Danforth  if  /r.  16  Mass.  302.  In  such  case  those  summoned  will 
be  allowed  the  benefit  of  such  set-ofli  as  their  copartners  not  summoned  are 
entitled  to  against  the  principal.  Qoodnow^  vs,  Buitriek,  7  Mass-  140; 
HtUkawoff  vs,  Rnssell,  10  Mass.  473. 

7.  A  creditor  of  one  copartner,  who  wbhes  to  apply  by  this  process  to 
the  payment  of  his  debt,  a  debt  due  to  the  partnership,  ought  to  summon  as 
a  trustee  one  of  the  partners.  Fisk  if  aL  vs,  Herriek  4r  <r.  6  Mass.  271. 
See  Hawes  &  al.  vs.  Langton  ^  tr.S  Pick.  70.  [An  interestmg  discus- 
noa  of  this  topic  may  be  found  in  the  case  of  Lyndon  vs.  Gorham  4r  of.  4* 
tr.  I  OaUison*s  U.  8,  Circuit  Court  Reports,  p.  Ml.] 
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Ch.  61.     original  writ  to  issue  under  the  seal  of  the  Circuit  Court  of 

^-^"''"^^     Common  (d)  Pleas,  signed  by  the  Clerk,  and  attested  by  tlie 

nfed  b>  acred-  first  Justice  of  the  Said  Court,  not  a  party  thereto,  in  the  form 

leg.  "  prescribed  by  law.     And  the  officer  to  whom  such  writ  may 

Mode  of  ■enr-  jj^  directed,  shall  serve  the  same  by  attaching  the  goods  and 

ce88  under  dif-  estate  of  the  principal  of  the  value  required,  if  so  much  can 

stances.  be  found  in  his  precinct,  by  reading  the  said  writ  to  him,  or 

by  leaving  an  attested  copy  thereof  at  his  last  and  usual  place 

of  abode,  if  he  had  been  an  inhabitant  or  resident  within  this 

State  at  any  time  within  tliree  years  next  before  the  suing  out 

such  writ,  and  by  reading  the  same  to  each  of  the  trustees,  or 

by  leaving  an  attested  copy  thereof,  at  such  trustee's  usual 

place  of  abode  (e) ;  and  in  case  the  principal  has  not  been  an 

inhabitant  (/)  or  resident  as  aforesaid,  a  service  made  on  the 

supposed  trustee  or  trustees,  in  manner  aforesaid,  shall  be 

Lien  on  princi-  deemed  a  sufficient  service  ;  and  the  goods,  effi^^ts  and  cred- 

Stc.'cilated'by  its  of  the  principal,  in  the  hands  and  possession  of  his  trus- 

m^ice  of  pro-  j^^  ^^  trustees  at  the  time  such  writ  was  served  upon  him  or 

them,  shall  stand  bound  and  be  held  to  satisfy  such  judg- 

8.  A  debt  dae  to  a  partnenhip  is  not  eflbcti  or  ereditB  of  on*  of  tbe  part- 
ners, anless  tbe  partnersbip  be  solvent  and  he  not  m  debt  to  it,  lb,  Ujpham 
^  ah.  99.  JVayhr  &  ais.  9  Mtu$,  490.  See  Pierce  ««.  Jaekeany  6  Mass. 
242,  also,  Thomdike^ias.  DtWaifhtrs.  6  Pick.  124. 

{d)  By  ch.  276,  vol.  8,  p.  101,  Justices  of  the  Peace  are  invested  vtrith 
jurisdiction  in  cases  of  foreign  attachment,  where  the  damages  claimed  are  not 
less  than  $5,  nor  more  than  $20.    See  also  ch.  2S5,  vol.  S,  p.  125. 

(e)  1.  This  does  not  intend  the  case  of  one  absent  at  sea;  bat  was  deseed 
to  goard  against  the  fraudulent  avoidance  of  persons  liable  as  trustees.  Tou~ 
ro  v$.  Coates  &  <r.  10  Mass.  25. 

« 

2»  A  person  who  has  never  been  an  inhabitaat  or  resident  within  the 
8tate»  but  who  comes  here  occasionally  in  the  day  time*  is  not  JiahJa  to  this 
proeass.      Mai^  &  a/,  vt.  Underwood  $i  tr.  9  JRiek.  802. 

8.  If  seme  of  tho  joint  debtors  are  withm  aad  «tlMi»withoot  the  State, 
a  servioo  of  the  trartee  process  upon  snch  as  are  nsideet  wiOiiii,  will  be  soffi- 
cient  to  hold  the  whole  to  answer  as  trnsteei.  Pmtker  ah  vt.  Do^fmfk 
^  tr.  16  JIfess.  808. 


(/)  Where  the  plaintiff  and  defendant,  and  the  person  snmmoned  m 
tee,  being  all  inhabitants  of  ano^er  State,  and  the  only  senriee  of  the  writ 
bebg  00  the  supposed  trustee,  the  court  dismissed  the  action  ex  eflteio. 
Tingley  vb.  Bateman  &  fr.  10  Mass.  848.  See  Oardneflfs.  Btirkerk.  fr. 
12  Mass.  36. 
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ment  {g)  as  the  plaintiff  shall  recover  against  the  principal ;    Ch.  61. 
and  when  the  trustees,  named  in  such  writ,  do  all  dwell  in     ^^^v"^^ 
one  (h)  county,  such  writ  shall  be  made*  returnable  in  the      [*297} 
county  where  all  the  trustees  dwell,  but  when  the  trustees  do  turaa^  io  £ 
not  all  dwell  in  one  county  such  writ  may  be  made  returnable  SJJSws^S 
in  any  county  in  which  any  of  the  trustees  dwell.  *^- 

Sect.  2.     Be  it  further  enacted^  That  in  all  such  cases  it  plaintiff  may 
shall  and  may  be  lawful  for  the  plaintiff  or  his  attorney  to  in-  ^J^^th-^ 
sert  in  the  process,  which  may  have  been  served  on  one  or  trusteeB  at  any 

*  •'  time  before  fcr- 

more  trustee  or  trustees,  the  name  or  names  of  any  person  or  vice  of  the  pro- 

,  ,        ,  .        ,  ,  cess  on  tKe 

j)ersons,  m  whose  hands  or  possession  be  or  they  may  sus-  principal, 
pect  that  any  goods,  effects,  rights  or  credits  of  the  ab- 
sconding  debtor  or  principal  are  placed  or  concealed  :  Pro-  Jane  19, 179«, 
vided  however  J  That  no  such  name  or  names  shall  be  inserted 
after  the  said  writ  or  process  has  been  served  upon  the  prin- 
cipal or  absconding  debtor  or  debtors. 

Sect.  3.     £e  i^/ur^Aer  enacted  (t),  That  if  the  principal 

ig)  The  plaintiff  is  entitled  to  jadgooenl  for  costs  against  the  defendant, 
after  a  default,  nntil  the  final  decision,  whether  one  aoed  as  trustee  shall  be 
held  as  soch  or  not     JVells  Sf  al.  vs.  Banister  fy  tr.  4  Mass*  514. 

ijh)  Where  all  the  trastees  in  a  foreign  attachment  live  in  one  county,  and 
the  defendant  in  another,  and  the  action  is  brought  in  the  latter  county,  the 
writ  m  abateable,  within  tho  provisions  of  §  1:  and  notwithstanding  the  de- 
fendant was  regularly  summoned  in  the  action,  and  the  plaintiff  had  discon- 
tinued as  to  all  the  trustees.  In  such  case  costs  will  be  awarded  to  tho  defen- 
dant.    Greenwood  vs.  Fates  8r  tr,  6  Olf.  405. 

(t)  1.  It  is  reprehensible  to  insert  the  name  of  a  fictitious  trustee,  in  order 
to  give  to  the  court  in  one  county  a  jurisdiction  of  the  suit,  the  defendant  and 
other  trustees  living  in  another  county.  Barker  vs.  Taber  4*  tr.  4  Mass. 
81. 

2.  In  each  case  the  court  will  not  stay  proceedings  on  motion,  but  the 
fact  being  foiind  by  the  jury,  the  writ  will  abate.  Davis  vs.  Marston  4r  <**. 
5  Mass.  199. 

8.  Where  the  name  of  a  trustee  is  collusively  inserted  for  the  purpose  of 
giving  jurisdiction,  the  defendant  or  other  trustee  may  plead  this  matter  in 
abatement    Jacobs  4r  al.  vs.  Mellen  tc^trn.  14  Mass.  182. 

4.  If  one  summoned  as  trustee  out  of  his  own  county,  he  being  the  only 
tmstee  summoned,  appear  to  the  writ  and  move  to  stay  the  proceedings 
against  him,  or  pray  judgment  whether  he  shall  be  holden,  he  will  be  dis- 
charged as  of  course,  and  will  be  entitled  to  costs,  and  perhaps  to  extra  costs. 
But  if  he  does  not  appear  and  is  defaulted  upon  the  original  process,  he  can- 

VOL.    I.  46 
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Ch.  61.     shall  be  absent  from  the  State  when  such  writ  shall  be  served, 
the  Court  shall  contiuue  the  action  two  terms,  that  he  may 


pal  b  aiMent  bscve  noticc,  unless  the  principal  after  the  service  of  the  writ, 
i^ofMrTM^,  and  before  the  sitting  of  the  Court  shall  have  come  into  the 
******  ^  **     State  :  in  which  case,  it  shall  be  in  the  discretion  of  the 


J?'     o         Court  whether  to  continue  the  action  or  not ;  and  when  the 

[Mas.  Stat.  ' 


Feb.  28, 1795,  principal  does  not  appear  in  his  own  person,  or  by  attorney, 
TriMtee  having  to  answer  (J)  such  suit,  the  trustees,  or  any  of  them  having  {k) 
appear  &pfel2  goods,  effects  Or  credits  of  the  principal  in  his  or  their  hands 
princiralf  ^    ^^  possession,  may  appear  in  his  behalf,  and  in  his  name  plead 

and  defend  to  final  judgment  and  execution. 
^  ^^^Ilt^fir?"       Sect.  4.     Beit  further  enacted^   That  if  any  supposed 
term  he  shall  trustee  shall  come  into  Court  the  first  term  and  declare  that  he 

recoTer  his  le- 
gal costs;        had  (l)  not  in  his  hands  or  possession,  at  the  time  the  writ 

not  plead  the  same  matter  in  abatement  to  the  scire  faeioi,  bat  most  sob- 
mit  to  an  examination;  and  if  it  appear  that  he  had  no  effbcts  at  the  time  of 
the  aerriee,  he  will  not  be  held  to  paj ,  but  will  recover  his  costs.  Wilcox 
vs.  Mills,  4  Mass.  218.  [In  Flower  vs.  Parker  4^  a/.  8  Mason*9  U. 
8,  C.  C  Rep.  247,  it  was  decided  that  §  7,  ch.  69,  p.  807,  of  this  Tolume, 
b  applicable  to  a  judgment  rendered  in  a  trostee  process.] 

(j)  See  ante,  p.  307,  §  7,  note/.  So  where  the  principal defeodanl  was 
absent  from  the  State  when  the  writ  was  served  and  nntil  after  the  jodlgment 
was  rendered,  the  judgment  in  the  C.  C.  Pleas  was  recovered  with  costs, 
becaose  the  action  had  been  continned  only  one  term.  BMwrd  vs.  Bracks 
ett,  2  Pick.  85. 

(At)  1.  It  is  not  a  sufficient  bar,  by  the  principal  debtor,  that  the  person  sam- 
moned  as  trustee  had  not,  at  the  time  of  service  upon  him,  any  goods,  &c. 
of  the  principal  in  his  hands.     Dunning  vs.  Owen  &  tr.  14  M<us.  167. 

2.  A  plea  in  bar  that  the  defendant  has  had  judgment  against  him  as  frus- 
tee  in  an  action  upon  this  statute  is  good;  although  no  execution  has  issued 
on  such  judgment,  and  although  it  does  not  appear  that  the  trustee  has  paid 
on  the  judgment  any  part  of  the  sum  he  had  in  bis  bands  as  tmstee.  /'er- 
kins  Jr.  vs.  Parker,  1  Hass.  117.   See  onward,  5  11,  note  a,  2. 

8.  But  where  the  principal  defendant  was  not  an  inhabitant  of  this  State, 
and  the  service  was  made  on  supposed  trustees  and  on  another  person  as  his 
agent,  it  was  holden  competent  for  him  to  plead  in  abatement  of  the  writ 
that  such  supposed  trustees  never  h.pd  any  goods',  &c.  belonging  to  htna,  and 
that  no  goods  of  his  had  been  attached;  and  the  (acts  so  pleaded  being  con- 
fessed by  demurrer,  the  writ  was  abated.  Oardner  vs.  Bearker  4*  ir.  12 
Mass.  86. 

(/)  I.  Without  a  possession  of  defendant's  goods,  &c.  one  snmnaoaed  as 
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was  served  on  him,  any  goods,  effects  or  credits  of  the  prin-     Ch.  61. 
cipal.  and  shall  thereupon  submit  himself  to  an  examination  up-     ^^^v-^^ 
on  oath,  and  the  said  declaration  (m)  shall  appear  to  the  Court 
to  be  true,  the  Court  shall  award  him  his  legal  costsf  ;  and  if  it^^S^^JSa 
such  trustee  shall,  at  the  time  of  service  of  such  writ,  dwell  '^'pcctipg 

'  co«tB,   by    ch. 

in  any  county,  other  than  that  in  which  the  said  writ  is  re-  882,  vol.  8,  p. 
tumable,  the  Court  shall  allow  him  such  further  costs,  as,  and  if  he  lif« 
with  his  legal  costs,  shall,  under  all  the  circumstances  of  the  county.  Court 
case,  be  a  reasonable  compensation  to  him  for  his  time  and  ex-  J^^te*™ 
penses  in  appearing  and  defending  himself  against  such  suit ;  «^j»P«n»^o»» 
and  every  person  resident  in  the  county  where  such*  writ       (•3MJ 

troitee  cannot  plead  for  the  principal  in  the  absence  of  the  latter.  Blake  o«. 
Jones  4r  tr,  7  Mass.  28. 

2.  Nor  can  he  plead  in  his  own  name,  except  when  he  is  personally  in- 
jured by  the  process,     lb. 

3.  Bat  a  trustee,  having  '*goods*'  &c.  of  the  defendant,  may  take  any 
legal  exception  in  abatement.     Ih. 

(m)  1.  If  the  trustee,  in  whose  knowledge  the  fact  onght  to  be,  is  doubtful, 
the  court  cannot  make  any  presumption  in  his  favor.  Sebor  vs,  Armstrong 
it  tr.  4.  Mass,  208.  But  when  it  appears  by  the  answers  of  the  trustees, 
that  time  is  wantbd  to  ascertain  the  condition  of  the  funds  in  the  supposed 
trustees*  hands,  the  process  will  always  be  stayed  until  full  information  can 
be  obtained.  Parker  fy  at.  vs.  Danforth  If  trs.  IQMass.  303.  See  Har- 
ris Jr.  vs.  Aiken  fy  al  8f  trs.  3  Pick.  1;  Thomdike  vs.  DeWolf  tf  trs,  6 
Pick.  128. 

2.  The  trustee  must  answer  for  all  goods,  effects  and  credits  of  the  prin- 
cipal in  his  hands,  without  regard  to  the  nature  of  the  demands,  or  to  the 
form  of  action  in  which  they  would  be  recoverable  by  the  principal;  and  on 
the  other  hand,  he  is  to  be  allowed  to  offset  all  his  demands  against  the  prin- 
cipal, of  which  he  could  avail  himself  in  any  form  of  action,  or  any  mode  of 
proceeding  between  himself  and  his  principal— except  claims  for  nnliqufdated 
damages  for  mere  torts.     Hathaway  vs.  Jlttssell,  16  Mass.  476. 

3.  Where  the  trustee  owes  the  principal  defendant  a  debt  which  is  bar- 
red by  the  statute  of  limitations,  he  may  rely  on  such  bar  in  his  answers. 
Haxen  vs.  Emerson  ^  9  Pick.  144. 

4.  Where  a  minor  son  contracts  to  work  for  wages,  on  his  own  account, 
and  the  father  knowing  it  makes  no  objection,  the  son's  employer  will  not 
be  liable  as  the  trustee  of  the  father  for  such  wages,  unless  there  is  a  design 
to  defraud  the  creditors  of  the  father.     Whiting  vs.  Earle  fy  tr.  3  Pick.  201 . 

5.  The  trustee  is  not  obliged  to  disclose  communications  made  to  him  by 
other  persons,  though  it  seems  he  may  disclose  them  in  his  answers,  if  he  is 
satisfied  of  their  truth.     Hawcs  fir  al.  vs.  Langton  tf  trs.  8  Pick.  67. 
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Ch.  61.     shall  be  duly  returned,  who,  being  summoned  as  aforesaid, 
^-^^^^'^^     shall  neglecl  to  appear  and  submit  to  an  examination,  as  to 
peariDg'fir^  the  supposed  goods,  efiects  or  credits  in  his  or  her  hands, 
^urm  liable  to  ^ j  having  no  reasonable  cause  to  the  contrary,  in  the  opinion 
of  the  Court  where  the  suit  shall  be,  shall  be  liable  for  all 
costs  afterwards  arising  in  such  suit,  to  be  recovered  and  paid 
out  of  his  own  goods  and  estate,  in  case  judgment  shall  be 
finally  rendered  for  the  plaintiff ;  and  imless  such  costs  shall 
be  duly  recovered  against  the  goods,  efiects  or  credits  of  the 
principal  in  the  hands  of  a  trustee  (n) .     And  if  several  per- 
fect dwelling    sons,  resident  in  such  county,  being  duly  summoned  as  afore- 

in  same  coun-       •ji^ii  i^*  r  'j*    j ^         j 

ty^noi  appear-  said,  shall  neglect  to  appear  as  aforesaid,  judgment  and  exe- 
jaSi/|udgmM»t  cution  against  them  jointly,  shall  be  awarded  for  such  costs, 
and  exeaition  ^[,(j  persoHs  resident  in  other  counties  than  where  the  writ  is 

against  them  *^ 

for  costs.         returnable,  shall  not  be  liable  for  any  costs  arising  on  the  ori- 
ginal process  herein  provided. 
When  plaintiff      Sect.  5.     Be  it  further  enacted,  That  where  the  plain- 
does  not  Fup-  f^ff  Jq^Jj  j,ot  support  his  action  against  the  principal,  and 
against  princi-  judgment  shall  be  rendered,  that  he  take  nothmg  by  bis  writ, 

Dal     costs    a^  •'      ^^  \j    • 

towed  to  prin-  the  Court  shall  award  cost  against  him,  as  well  in  favour  of 
ci^.an  U6-  ^^  principal  as  in  favour  of  such  of  the  persons  summoned 
rMa«s.  Stat.  ^^  trustccs  severally,  who  have  personally  appeared  in  Court 
1 4*'i  ^'  ^^^*  ^ J  submitted  themselves  to  an  examination,  upon  oath  as 
aforesaid,  and  several  executions  shall  issue  thereupon  ac- 
When  all  tnis-  cordingly.  And  where  all  the  supposed  trustees,  or  any  one 
t^  are  dis-    or  morc  of  them,  come  into  Court,  and  are  discharged  upon 

charged  plain-  ^       ^  -  ,  . 

tiff  may  still    examination  on  oath,  as  aforesaid,  or  when  the  suit  shall  be 

oroceco    a*  .__ 

gainst  princi.  discontinued  by  the  plaintiff  against  them,  or  against  any  one 

^'  or  more  of  them,  the  plaintifi*  may  notwithstanding  proceed 

against  the  principal,  to  trial  judgment  and  execution :   Pro^ 

6.  Evidence  collateral  to  the  trustees*  answers  is  not.  admissible.  Corn- 
stock  V8,  Famum  if  tr.  2  Mass.  96;  Hatoes  4*  al.  vs.  Langton  ^  tr*.  8 
Pick.  67;  Barker  vs.  Taher  if  tr.  A  Mass.  81. 

7.  The  answer  of  the  trustee  must  be  considered  as  tmei  and  if  it  be  not 
so»  the  plaintiffs'  only  remedy  is  by  special  action  of  the  case  porsiiant  to 
this  statute.      Whitman  vs.  Hunt  if  tr,  4  Mass.  272. 

(n)  The  manifest  intent  of  the  statute  is  to  mulct  a  supposed  trustee, 
when  by  his  negligence  in  submitting  to  an  oxaniinalion,  the  creditor  has  been 
at  expense  in  prosecuting  a  fruitless  suit  against  his  debtor.  Cieaveland  vs. 
Clap  ^  at.  5  Mats.  209. 
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vided  however  J  That  where  all  the  supposed  trustees  shall  be    Ch.  61. 
discharged,  as  aforesaid,  or  where  the  plaintijOT  shall  discon-     '^'fy^ 

,  .  .  provideda  ier- 

tinue  his  suit  against  all  of  them,  or  wherever  it  shall  appear  vice  has  been 

^  .  Ill-  •  I         •        made  on  indi 

irom  the  record,  that  there  is  not  any  trustee  in  such  suit ;  principal.  He, 
in  all  such  cases  the  plaintiff  shall  not  proceed  in  his  suit  S***^g®i^« 
against  the  principal,  unless  there  shall  have  been  such  ser-  §  !•] 
vice  of  the  original  writ  upon  the  principal  as  would  author-  ^^  prioeipai 

may  it  ae  thf  b 

ize  the  Court  to  proceed  to  render  a  judgment  i^nst  him,  proper  appear 
in  an  action  brouflght  and  commenced*  in  the  common  and  or-      [•289] 
dinary  mode  of  process  (o)  :  but  the  principal  in  such  case  Trustee  not 
may,  if  he  think  proper,  come  into  Court  and  take  upon  himself  ^^  on^ 
the  defence  of  the  said  suit:  And  provided  alsoy  That  costs  fiJ.t^Sm'and 
shall  not  be  awarded  in  favour  of  any  trustee,  against  whom  ^  rwlL*^ 
the  suit  shall  be  dbcontinued  as  aforesaid,  unless  he  come  into 
Court  the  first  term  (p),  and  declare  that  he  had  not  in  his  Fe^^,  1795, 
hands  or  possession,  any  goods,  effects  or  credits  of  the  prin-  ^  '* 
cipaly  at  the  time  of  the  service  of  the  original  writ,  and  there* 
upon  submit  himself  to  an  examination  upon  oath,  and  such 
declaration  be  adjudged  by  the  Court  to  be  true. 

Sect.  6.     Be  it  further  enacted^  That  when  any  suppos*  Trustee  dweD. 
ed  trustee  shall,  at  the  time  of  the  service  of  tlie  writ  upon  ^untjes^TOT 
him,  dwell  in  any  other  county  than  that  in  which  the  writ  is  ^"°**at^CoSt 
returnable  he  shall  not  be  required  to  appear  in  person  in  the  m  person, 
original  suit,  nor  in  any  suit  upon  a  writ  of  scire  facias  found- 

(o)  See  ante,  p.  805,  §  2,  note  c. 

(j»)  1.  Where  one  was  samrooned,  while  at  sea,  by  a  copy  left  at  his  house, 
and  at  the  first  term  after  his  return  disclosed,  and  was  discharged,  he  was 
adjudged  entitled  to  his  costs.     Turo  v$»  Coates  if  tr,  10  Ma$$.  25. 

2.  A  trustee  is  not  entitled  to  costs  ft>r  appearing  and  pleading  an  insuffi- 
cient plea,  effecting  a  continuance  of  the  action  against  him;  but  he  may 
have  costs  Tor  an  appearance  at  a  subsequent  term,  when  examined  and  dis- 
charged, within  the  equity  of  the  statute.     IVileox  vs.  Milht  ^  Mass.  607. 

3.  If  tho  trustee  appears  at  the  first  term,  submits  to  an  examination,  and 
is  rightly  adjudged  trustee,  but  upon  an  appeal  discloses  new  facts  upon  which 
he  is  discharged,  be  is  not  entitled  to  costs.  Le€  vs.  Babeock  4r  tr.  5  Mass. 
212. 

4.  But  if  the  court  through  mistake  adjudge  him  trustee  upon  his  first  ex- 
amination, and  on  appeal  upon  the  same  examination  he  be  discharged  by 
the  8.  Court,  he  will  bo  entitled  to  his  cosU.  Cleaveland  vs.  Clap  ijral.5 
ib.  208. 
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[ .     ed  thereon,  but  such  supposed  trustee  may  appear  by  attor- 
^     ney,  and  declare  whether  lie  had  any,  and  what  goods,  ef- 
aud  fects  or  credits  of  the  principal  in  his  hands  or  possession,  at 
any  the  time  wlien  the  writ  was  served  on  him,  and  thereupon 
P^'  offer  to  submit  himself  to  an  examination  on  oath  ;  and  if  the 
^'  plaintiff  shall  not  see  fit  further  to  examine  such  supposed 
at.    trustee,  his  declaration,  so  made  by  attorney,  shall  be  deem- 
'  ed  and  taken  to  be  true  :  and  if  the  plaintiff  shall  tliink  prop- 
him  er  to  examine  such  supposed  tnistee  on  oath,  the  answ^ers  of 
"'"'  the  trustee,  upon  such  examination,  may  be  sworn  to  before 
^"^  any  Judge  of  the  Circuit  Court  of  Common  Pleas  for  the 
h«   county  (7)  in  which  the  trustee  may  dwell,  or  before  any  Jus- 
fter-  tice  of  the  Peace  ;  and  in  all  cases,  when  any  supposed  trustee 
shall  have  appeared  in  Court  and  submitted  himself  to  an  ex- 
amination on  oath  in  the  manner  prescribed  by  law,  bis  an- 
swers upon  such  examination,  may  be  sworn  to  before  any 
Judge  of  the  Circuit  Court  of  Common  Pleas  for  the  county 
in  which  the  trustee  may  dwell,  or  before  any  Justice  of  the 
Peace  ;  and  such  examination,  being  duly  filed  in  the  Court 
^     in  whicli  the  WTit  is  pending,  shall  in  every  case,  have  tlie 
same  effect,  and  shall  be  considered  in  the  same  manner,  in 
all  respects,  as  if  the  same  had  been  sworn  to  in  the  Court 
in  which  the  writ  is  pending. 
I  Sect.  7*.    Bt  it  further  enacted^  That  whenever  any  per- 

I BM-  son  summoned  as  trustee  of  any  debtor,  shall  in  his  answers, 
disclose  an  assignment  to  another,  of  the  goods,  effects  or 
credits  of  the  principal  in  his  hands,  and  the  plaintiff  in  the 
ect-  suit  shall  object  that  the  assignment  ought  not  to  have  any  ef- 
^"  '  feet  to  defeat  his  attachment,  and  the  Court  shall  think  it  just 
or  convenient,  that  the  assignee  should  become  a  party  (r) 

(9)  By  ch.  469,  vol.  3,  p.  311,  persons  Bummoned  at  Iraflteei,  who  are 
about  to  leave  the  State,  may,  after  due  notice  to  the  parties*  make  a  disclo- 
sure before  a  Justice  of  the  Peace.  Hy  the  same  act,  any  person  sumroooc^ 
as  the  trustee  of  another,  he  may  disclose  in  the  same  manner  as  a  person 
about  to  leave  the  State,  if  the  plaintiff  consent  thereto. 

(r)  1.  Where  llie  assignee  has  become  a  parly  pursuant  to  the  provi«ioB8  of 
§  7,  the  disclosure  of  the  trustee  may  be  read  in  evidence  to  the  jury  upon 
the  issue  made.    Morrell  vs.  Rogers,  if  tr,  1  G^f.  828. 

2.  An  assignee  being  made  party  to  the  suit,  pursuant  to  the  provinons 


ma- 
in 
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to  the  suit,  the  person  so  stated  to  be  assignee,  may  for  the     Ch.  61. 
purpose  of  trying  the  vaUdity  and  effect  of  the  assignment,      v-^'>^-^^ 

.  .  ,  ,       anigoeo  nay 

become  a  party  to  the  suit,  upon  his  appearing  voluntarily  become  a  pari v 
and  claiming  to  be  so  admitted,  or  by  coming  into  Court,  up-  witariiy,  or 
on  beinc;  notified  for  that  purpose,  by  a  summons,  which  the  ^"^t  may 

.....  ,  summon  him  to 

Court  where  the  action  is  pending,  is  authorized  to  issue,  to  appear. 
be  served  and  returned  in  such  time  and  manner  as  the  Court 
shall  think  the  circumstances  of  the  case  may  require  («) ;  and  His  non-ap- 
if  such  supposed  assignee  shall  not  appear  at  the  time  and  ^^^1^%^^ 
place  named  in  such  summons,  his  non-appearance  shall  be  en-  <^<»^- 
tered  on  the  record  ;  or  the  case  may  be  continued  to  the  next  And  ifaMignee 
term,  for  further  notice  to  the  assignee,  at  the  discretion  of  at  Beeandtam 
the  Court ;  and  if  the  supposed  assignee  does  not  appear  in  °-^^  aaaigaT" 
person,  or  by  attorney,  the  assignment  shall  have  no  effect  ?*!^£^****' 
to  defeat  the  plaintiff's  attachment ;  and  upon  such  assignee 

of  §  7,  the  trasteo  a  bonnd  by  the  result  of  the  allerior  litigation  in  the  suit 
between  the  creditor  and  ojisignee,  in  the  same  manner  as  they  are;  though 
he  had  no  agency  in  making  up  the  issue.  Fiak  4*  a/,  vt,  Weston  fy  tr,  5 
Olf.  410. 

8.  An  assignee  of  a  chose  in  action,  in  order  to  avail  himself  of  the  as- 
signment, in  case  the  debtor  should  be  summoned  as  the  trustee  of  the  aa- 
signor,  must  notify  the  debtor  and  exhibit  to  him  the  evidence  of  the  assign- 
ment, that  the  debtor  may  be  able  to  disclose  the  whole  matter  to  the  court. 
IVood  vs.  Partridge,  11  Mass.  488;  otherwise  the  trustee  Will  be  protect- 
ed in  submitting  to  bo  adjudged  the  trustee  of  the  debtor,  lb;  Cotnstoek  vs. 
Famum  4r  ir.  2  Mass.  97;  Foster  vs.  Sinkler  4*  tr.  4  Mass.  450. 

4.  It  seems,  that  where  a  debtor  is  sum  moiled  as  trustea  of  his  creditor, 
the  court  cannot  compel  him  to  ^inclose  an  assignment  of  the  debt  to  a  third 
person,  where  the  trustee  does  not  know  the  fact  of  the  assignment.  Hawes 
ilr  al.  vs.  Langton  4r  trs.  8  Pick,  67.  See  Adorns  ff  al.  vs.  Cordis,  ib. 
270. 

5.  Wbedber  tiie  assignment  is  regarded  as  invalid,  by  the  default  of  the 
assignee  to  become  a  party,  or  in  eonsequence  of  its  being  found  sO  npontri- 
al,  it  is  not  expressly  provided  tb^t  the  trustee  shall  be  no  longer  answerable 
to  the  assignee.  But  this  resulta  necessarily  from  the  proceedings.  "And 
we  entertain  no  doubt  that  these  proceedings,  properly  pleaded,  would  be 
boJden  to  be  an  effectual  bar  egainst  any  action,  subsequently  brought  by  the 
assignee  against  the  trustee."     Fisk  tf  al.  vs.  Weston,  6  Glf,  412. 

(s)  Where  a  trustee  upon  his  examination  discloses  an  assignment  of  his 
debt  to  a  third  person,  the  court  will  not  yield  to  a  suggestion  from  the  at- 
taching creditor  that  the  assignment  is  fraudulent.  For  such  a  purpose  the 
aseignee  should  have  been  made  trustee.  Oorden  vs.  Webb  iJrtr.lS  Mass. 
215. 
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Ch.  61.     becoming  a  party  to  the  suit,  the  validity  of  the  assignment, 
^^7''"^-^      or  its  effect  on  the  case,  shall  be  tried  by  the  Court,  or  by 
pMiv '  ▼«iidity  a  Jury,  as  the  case  may  require  :  in  which  trial,  in. addition 
i^airbfTi^  to  the  usual  evidence  in  other  cases,  the  original  defendant 
by  Jury.  j^^y  \^q  admitted  as  a  witness,  upon  the  application  of  either 

Original  de-  party  ;  and  the  Court  may  award  legal  costs  for  and  against 
witneu  for  ei-  any  of  the  parties  at  its  discretion  ;  and  either  party  may  ap- 
mach  Sm^  *°  peal  from  any  judgment  of  the  Court,  as  in  other  cases. 
How  execntioB  Sect.  8.  Be  it  further  enacted,  That  when  the  plaintiff 
w^to  be  i^^^i^-  shall  recover  judgment  against  the  principal,  and  there  shall 
principal,  and  be  any  trustee  summoned,  who  shall  not  have  come  into 

trualMwbobai 

DOC  appeared,  Court  and  discharged  himself  upon  oath,  and  against  whom 

Mud 

[Maw.  Stat.    ^^  ^"^^  ^^^  ^^^  ^^  discontinued  ;  the  Court  shall  award  ex- 
fi*'i*'  ^'^'  ecution  against  the  goods,  eiSects  and  credits  of  the  prin- 
[*39l]      cipal,  in  the  hands  and  possession  of  every  such  trustee,* 
as  well  as  against  the  body,  goods,  and  estate  of  the  prin- 
cipal ;  and  the  execution  shall  be  in  the  form  prescribed  by 
law. 
When  execii-        Sect.  9.     Be  it  further  enacted,  That  when  any  execu- 
ed'^uMikMi  ^^°'  issued  as  aforesaid,  shall  be  returned  not  fully  satisfied, 
^n*  iufr *'  ^y  reason  of  the  trustee  not  discovering  and  exposing  suffi- 
cient goods,     cient  (()   goods,  effects  and  credits  of  the  principal,  or  by 
reason  of  tlie  officer's  not  finding  sufficient  goods  and  estate 
of  the  principal,  to  the  acceptance  of  the  plaintiff,  to  satisfy 
Plaintiff  ma;r    the  same,  the  plaintiff  may  sue  out  against  the  trustees  named 

Me  acire  fiiciaB  .  ,         .       /.  ,    x  #. 

againat  tn»-    m  such  writ  of  execution,  or  against  any  one  (u)  or  more  ol 
them,  jointly  or  severally,  a  writ  or  writs  of  scire  facias  (o),  in 

(0  Where  the  fand  in  the  tnistee*a  hand  is  on  intereat,  and  the  tmited 
oontinnea  to  nae  it  after  the  serrice  of  the  writ  upon  him,  he  ii  chafifaable 
with  interest  up  to  the  time  when  the  money  is  demanded  of  Mm  on  exaea- 
tion.    Adanu  vs.  Cordis  ^  ir.  S  Pick,  270. 

(ti)  The  reason  for  providing  that  the  scire  facias  bulj  be  sued  against  the 
trustees  jointly  or  severally,  nndoobtedly  was,  that  they  wooM  frequently 
have  no  connexion  with  each  other,  and  the  creditor  ought  find  it  expedient 
to  proceed  against  one,  without  the  expense  and  delay  of  proceeding  againe 
all.     Hathaway  vs,  Rus$ell,  16  Mass.  475. 

(e)  1.  Scire  facias  runs  against  the  persons  and  property  of  respondents,  by 
eh.  468,  p.  304. 

2.  It  lies  against  one  adjodged  trustee,  or  his  executor  or  administrator, 
notwithstanding  the  death  of  the  prinoipal  after  judgment  against  him; 
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due  form  of  law,  requiring  the  defendants  in  such  writs  of  scire     Ch.  61 . 
facias  named,  to  show  cause  why  judgment  for  the  sums  re-      ^"^^^^ 
maining  unsatisfied,  should  not  he  rendered  against  them ;  and 
if  any  one  or  more  of  the  defendants,  in  such  writs  of  scire  fa- 
cias named,  the  same  being  returned  duly  served,  shall  come  ^1^  *^ 
into  Court  and  declare,  that  he  had  not  at  the  time  of  the  ser- 
vice of  the  original  wTit  upon  him^  any  goods,  effects  or  cred- 
its of  the  principal  in  his  hands,  or  possession,  and  thereup- 
on submit  to  an  examination,  upon  oath  ;  and  if,  upon  such  proceedings  to 
examination  the  supposed  trustee  shall   appear   not  to  be  '^-^^f^j,!^ 
chargeable,  the  Court  shall  render  judgment  against  him,  if  when 
resident  in  the  county  where  the  original  process  was  return- 
able, as  the  case  may  be,  for  costs  (w)  only  :  and  if  not  resi- 
dent in  such  county  then  the  supposed  trustee,  so  discharged, 
shall  have  costs  ;  but  if,  upon  such  examination,  it  shall  appear 
to  the  Court  that  the  said  trustees,  or  any  one  or  .more  of 
them,  had  goods,  effects  or  credits  of  the  principal  in  his  or 
their  hands,  at  the  time  of  serving  the  original  writ  as  afore- 
said, other  than  such  as  he  or  they  have  discovered  and  expos- 
ed to  be  taken  to  satisfy  the  execution  on  the  first  judgment, 
then  the  Court  shall  enter  up  judgment  against  him  or  them  to 
the  amount  of  the  sums  returned  unsatisfied  upon  the  said  exe- 
cution, if  there  shall  appear,  upon  such  examination  to  have 
been  goods,  effects  or  credits  to  that  amount  in  his  or  their 
hands,  not  discovered  (ar)  and  exposed  as  aforesaid  ;  but  if 
not,  then  the   Court  shall  enter  up  judgment  against  him  or 

his  estate  be  represented  insolvent.     Patterson  if  als.  vs.  Patten,  ex.  16 
Mass.  478. 

3.  Bat  it  does  not  lie  in  any  case,  until  an  execation  has  issued,  and  has 
been  retoroed  uosatisfied,     lb. 

[In  Flower  rs.  Parker  &  al.  3  Mason's  U.  S.  Rep.  247,  it  was  holden  that 
unless  the  original  execation  be  saed  oat  or  renewed  within  the  year,  it  can- 
not afterwards  l>e  issaed  against  the  trustees,  nor  the  plaintiff's  right  be  re- 
covered by  scire  facias.] 

(Uf)  For  the  costs  of  the  scire  facias,  and  not  of  the  original  process. 
Cleveland  vs.  Clap  fy  al.  6  Mass.  208;  Rivers  vs.  Smith,  1  Pick.  164. 

(«)  If  it  appear  that  the  defendant  in  scire  facias  had  discharged  himself 
vpon  the  original  execation,  he  recovers  his  costs  as  the  party  prerailing. 
Cleveland  vs.  Clap,  6  Mass.  208. 

Vol.   I.  47 
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Ch.  61.     them  to  thearaount(y)  of  the  said  goods,  effects  or  credits  in 
^-^^^^     his  or  their  hands,*  not  discovered  and  exposed,  as  aforesaid: 

[♦292] 

Proviao,  where  Provided  nevertheless^  That  where  any  trustee  has  come  into 
trustee hM  been  Court,  uDon  the  Original  process,  and  been  examined  upon 

examined  on  '     *^  or'  r 

original  pro-    oath,  as  aforcsaid  ;  and  upon  such  examination,  it  has  appear- 

0688,  judgment 

shall  be  ren-   ed  to  the  Court,  that  such  trustee  had  goods,  effects  or  credits 

dcred  on  that      /»   ^  ••i«i«ii  i*  r  •  t  • 

examination,     of  the  principal,  in  his  hands,  at  the  time  of  serving  the  ori- 
ginal writ,  such  trustee  shall  not  be  again  (z)  examined  upon 
the  scire  facias,  but  judgment  shall  be  rendered  upon  his  exam- 
ination had  as  aforesaid. 
Proceedings  on      Sect.   10.     Be  it  further  enacted,    That  if  any  trustee, 
wh!w  defend-  "P^^  whom  the  wxit  of  scirc  facias  shall  be  served,  shall  not 
*d' "  ^^^'^^'  ^PPC^)  ^"t  shall  be  defaulted,  he  having  never  been  examin- 
appe^,  &c.  ed  upon  oath  under  the  original  process,  he  shall  be  deemed 

on  the  original  , 

process.  and  taken  to  have  had  in  his  hands  and  possession,  at  the  time 

[lb.  §  7.]        of  the  service  of  the  original  writ,  goods,  effects  and  credits 
of  tlie  principal,  to  the  amount  of  the  judgment  rendered 
against  him,  and  judgment  shall  be  rendered  against  the  trus- 
tee accordingly.     And  where  there  shall  be  more  than  one 
ter  up  joint  or  defendant,  in  any  such  writ  of  scire  facias,  the  Court  may 
ments;  ''"^     enter  up  joint  or  several  judgments,  according  to  the  circum- 
and  in   ud  -   Stances  of  the  case  ;  and  upon  all  judgments  rendered  upon 
mcntson  scire  sucli  writs  of  scirc  facias,  execution  shall  issue  in  common 

facias  execu- 
tion to  issue  in  form  against  the  goods  and  estate,  and  for  want  thereof,  against 

common  form,  ^iij.ri.  '^f-'j 

the  bodies  of  such  person  or  persons  agamst  whom  judgment 

shall  be  so  rendered. 
Goods,  &c.  so  Sect.  11.  Be  it  further  enacted,  That  goods,  effects 
trustee  shall  and  Credits  of  any  person  so  taken  as  aforesaid,  by  process  of 
from  Uro'pr/"  ^^^V)  o"^  of  the  hands  of  his  trustee,  shall  forever  acquit  and 
cipai  as  to  the  discharge  such  trustee  from  and  against  all  suits,  damages 
Lib.  §  8.]        and  demands  whatever,  to  be  (a)  commenced  or  claimed  by 

{y)  But  in  neither  case  for  costs.     Cleveland  ««.  CU^  4*  ^t.  5  Jtfots. 

208. 

(z)  Not  even  for  the  purpose  of  correcting  a  mistakt.     Taylor  v$.  Day 
tf  al,  1  Glf,  130. 

(a)  1.  It  is  established  as  a  general  rule,  that  a  defendant  in  an  action  al- 
ready commenced,  may  be  charged  as  the  tnistee  of  the  plaintifT,  in  a  suit 
sobseqaontly  commenced,  on  account  of  the  cause  of  sach  first  action,  if  h% 
be  summoned  before  the  state  of  the  proceedings  or  pleadings  in  the  fonner 
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bis  principal,  bi3  executors  or  administrators  of  and  for  the     Cii.  61. 
same  :  and  if  any  trustee  shall  be  sued  on  account  of  any  ^  ^--'•^^"^^ 

,  ,  Trustee  may 

thing  by  him  done  pursuant  to  this  act,  he  may  plead  the  gen-  plead  general 

,  .  J     .  ,  .  .  .  ,  issue   in    suits 

eral  issue  and  give  this  act  m  evidence.  against  him. 

Sect.  12.     Be  it  further  enacted^  That  any  person,  sum-  Punishment  of 
moned  as  a  trustee,  as  aforesaid,  who  shall  upon  his  examina-  iT)T  ^^'  ^'*' 

'^  '  X  fui  fabc  swear- 

tion,  bad  as  aforesaid,  knowingly  and  wilfully,  answer  falsely,  »ng- 
shall  upon  .conviction  thereof  in  the  Supreme  Judicial  Court,  [lb.  §  9.] 
be  adjudged  to  be  guilty  of  perjury,  and  be  liable  and  sub- 
ject to  all  the  pains,  penalties,  forfeitures  and  disabilities'^       [*293] 
thereto  by  law  incident ;  and  shall  also  out  of  his  own  prop-  Liability  of 
er  estate  be  liable  and  subjected  to  pay  to  the  plaintiff  in  the  to  pay  out  of 
action,  his  executors  or  administrators,  the  full  amount  of  J^  ^©unt^of 
such  judement  as  he,  they  or  any  of  them  may  have  recov-  plaintiff's  de- 

J      o  •  •'    ^  •'  J  mand  against 

ered  aeainst  the  principal,  in  case  the  same  be  unsatisfied ;  principal  and 

^  r  r     ?  y  double  costs. 

otherwise,  such  part  thereof  as  may  remain  unsatisfied,  to- 

I    ■  ■  -  —  -  - -    --     — -  - 

action  become  such,  that  be  caQoot,  by  the  rules  of  law,  defend  himself  by 
showing  in  it  that  the  debt  or  property  sued  for  is  attached  in  his  hands. 
Thomdike  vs.  DeWoIfy  fy  tra.  6  Pick.  128.  In  this  case,  Parker,  C.  J. 
stated  the  mle  as  above,  and  remarked  :  **This  was  settled  in  the  cose  of 
Ho weD  vs.  Freeman  &  tr.  3  Mass.  121.  It  had  been  belter  perhaps  origi- 
nally, that  the  commencement  of  a  suit  against  the  debtor  should  have  ex- 
empted him  from  the  trustee  process,  and  it  was  so  determined  in  the  case  of 
Gridley  vs.  Harraden,  found  in  the  appendix  of  14  Mass.  p.  496.  This  case 
was  decided  in  the  year  1780,  under  the  old  provincial  trustee  act  passed  in 
32  Geo.  2.  Under  the  present  existing  statute,  it  has  never  been  determined, 
that  the  mere  commencement  of  a  suit  for  a  debt  prevents  the  operation  of 
the  statute.  On  the  contrary,  this  process  has  been  maintained,  after  such 
suit  commenced,  as  in  the  case  of  Locke  vs.  Tippets  &  trs.  7  Mass.  148; 
Kidd  vs.  Shepherd,  4  Mass.  238,  and  Foster  vs.  Jones,  15  Muss.  185.*' 

2.  It  b  no  cause  to  abate  a  writ,  that  the  defendant  has  been  sued  as  the 
tmstee  of  the  plaintiff,  and  that  the  process  is  still  pending:  but  it  is  ground 
for  a  continuance  while  the  process  is  pending:  and  during  such  continuan- 
ces the  plaintiff  may  not  tax  costs  for  travel  and  attendance.  Winthrop  vs. 
Carlton  jr.  8  Mass.  456.  See  ante,  note  k,  2,  p.  862.  Yet  a  trustee  judg- 
ment is  no  protection  to  the  trustee,  against  the  claims  of  the  person  whose 
eflects  or  credits  were  in  his  hands,  unless  it  has  been  satisfied.  IVise  vs. 
Hilton,  4  Olf.  435. 

3.  It  is  competent  for  one,  whose  debtor  attempts  to  discharge  himself  by 
shewing  that  he  has  paid  on  a  trustee  process,  or  that  he  had  discharged  him- 
self from  that  action  on  oath,  to  prove  that  the  debt  still  remains  due.  Groves 
05.  Brown,  1 1  Mass.  834. 
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Ch.  61 .     gether  with  the  legal  interest  thereof,  and  double  costs  of  suit, 
^-^^"'"^^      to  be  recovered  in  a  special  action  on  the  case. 
Where  by  di»-       Sect.   13.     Be  it  further  enactedj   That  in  every  case 
closure  it  ap-  ^here  it  shall  appear,  by  the  answer  of  the  trustee,  that  he 

pears  that  tn»-  .  .  . 

tee  id  bound  to  was,  at  the  time  of  the  service  of  the  summons  on  him  holden 
principal  spe-  Or  bound  to  deliver  to  the  principal  at  a  future  day  (i),  any 
»*^tore*^iy!  specific  article  or  articles  whatsoever,  such  trustee  shall  be 
be  may  deiivor  g^^j  hereby  is  authorized  and  permitted  on  demand  made  by 

same  to  the  of-  •'  ^  ...  , 

ficer  to  satisfy  the  officer  having  any  execution  in  his  hands,  issued  upon 

the    execution  .     ,  j    i  •  r    !_•  j    i* 

in  whole  or  in  any  judgment,  recovered  by  virtue  ol  this  act,  to  dehver  to 
^^'  him  such  specific  article  or  articles,  or  so  much  thereof  as 

[lb.  §  10.]       jjjgy.  jjg  necessary   to  satisfy  such  execution,  with  the  legal 

Value  of  such  fecs  thereon ;  the  value  of  such  article  or  articles,  as  between 
tT'te'asccr^  the  principal  and  trustee  to  be  estimated  and  ascertained  by 
tained.  jJ,q  appraisal  of  three  disinterested  and  discreet  men,  one  to 

be  chosen  by  the  trustee,  one  by  the  officer,  and  one  by  the 
principal,  if  he  see  cause  ;  or  if  he  neglect  or  refuse,  then 
the  officer  shall  appoint  two  of  the  said  appraisers,  who  shall 
all  be  sworn  before  a  Justice  of  the  Peace  in  and  for  the  coun- 
ty where  such  article  or  articles  are  to  be  delivered,  faithfully 
and  impartially  to  appraise  the  same  :  and  the  said  Justice 
and  appraisers  shall  make,  on  such  execution,  a  certificate  of 
Proviso— in      ^^^^  respective  doings  :  Provided  however j  That  in  all  cases 
^^eemenT^^M*  where  by  the  terms  of  the  contract  between  the  principal  and 
to  value.  trustee  any  mode  is  pointed  out  for  ascertaining  the  value  of 

such  specific  articles,  the  principal  and  trustee,  or  either  of 
them,  may  have  their  value  thus  ascertained  and  estimated  : 
Officer  to  sell  and  in  either  case,  the  officer  shall  proceed  to  sell  such  arti- 

the  same  as  in  .  ^        . 

other  cases.      clcs  and  conduct  in  the  sale  thereof  as  in  other  cases  of  sales 
of  personal  property  on  execution,  as  is  already  by  law  pro- 
vided ;  the  overplus  monies,  after  satisfying  the  execution 
and  his  fees,  he  shall  pay  over  to  the  principal,  if  within  the 
[•204]      precinct  of  the  officer,  otherwise  to*  the  trustee.     And  in  all 
Where  part     cases  where  a  part  only  of  such  specific  articles  shall  be  taken 
trustee  may     in  execution  as  aforesaid,  the  trustee  is  hereby  authorized  to 

(&)  A  debt  payable  at  a  fatare  day  apoa  a  contiogoncy,  is  not  sobject  to  a 
ToreigQ  attachment  within  the  meaning  of  §  13.  FVothingham  4r  alt.  98. 
Haley  8f  al,  8  Ma$i.  69.  See  Jewett  vs.  Bacon,  6  Mass.  60;  Andrews 
vs.  Ludlow  if  trs.  5  Pick,  28.     Sse  ante,  note  a,  p.  866. 
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deliver  the  residue  to  the  principal,  or  make  tender  thereof  Ch.  61. 
within  thirty  days  after  such  execution  shall  have  been  satis-  '^"^"'^^ 
fied,  in  the  same  manner  as  by  law  he  might  otherwise  have  to  principal, 
delivered  the  whole. 

Sect.   14.     Be  it  further  enacted^  That  whenever  any  jf  tnMiee  di« 
person  who  shall  be  summoned  as  a  trustee  as  aforesaid,  shall  *'/p*"*  eitaini- 

•T  '  nation,  nis  ex- 

die  before  (c)  he  may  have  been  examined  as  aforesaid,  his  ecutpr  or  ad- 

^  ,    ,  .  ministrator 

executors  or  administrators  may  appear  ;  or  if  the  plaintiff  may  answer. 

think  proper,  be  compelled  to  appear  and  make  answer  to  the  rib.  §  ii.] 

suit,  in  the  same  way  and  manner  executors  and  admbistra- 

tors  are  allowed  or  compellable  to  appear  and  answer  to  suits 

and  actions  in  other  cases.     And  in  case  of  the  death  of  any  if  trustee  die 

trustee,  after  his  examination,  and  previous  to  the  rendering  Son  and°be^' 

of  final  judgment  against  the  principal,  the  executors  and  ad-  ment^awuSif " 


ministrators  of  such  deceased  trustee  shall  be  liable  and  an-  principal 

ecfttor  or    ad- 

swerable  to  perform  whatever  such  trustee,  by  his  answer,  ministrator  an- 

wodd  have  been  liable  to  do  and  perform,  in  case  he  had 

lived. 

Sect.   15.     Be  it  further  enacted ^  That  no  person  shall  no  persons Ua^ 
be  considered  or  adjudged  to  be  a  trustee,  within  the  intent  by  ImitI^^ 
and  meaning  of  this  act,  by  reason  or  on  account  of  his  hav-  ^*  TC^riabuI 
ing  made,  given,  endorsed,  negociated  or  accepted  any  ne-  securities, 
gociable  security  whatever  (d).  l    •  §     -J 

(c)  1.  If  the  trustee  die  nder  his  examination  and  also  aAer  judgment  against 
the  defendant,  there  seems  to  be  no  difficulty  in  the  way  of  an  execution  be- 
ing issued  as  of  a  day  or  term  where  both  parties  were  living.  Patterson 
4r  al.  vs.  Buekminister  ff  tr.  14  Mass.  144;  Patterson  8f  al.  vs.  Patient 
ex.  16  Meus.  473. 

2.  The  death  of  the  plaintiff  vri\\  have  no  other  efiTect  apon  the  trustee, 
than  what  results  from  its  effect  upon  the  process  generally ;  as  if  by  hb 
death  the  action  abate,  in  which  case  neither  the  defendant  nor  the  trustee 
will  recover  costs.     Cutts  fy  al.  vs.  Haskins,  11  Mass.  66. 

8.  If  the  defendant  die  in  a  state  of  insolvency,  and  his  estate  be  co-rep- 
resented, the  trustee  will  be  thereby  discharged  whether  such  defendant  die 
before  or  aAer  judgment  in  the  process.  Patterson  tt  a/,  vs.  Patten,  ex. 
15  Mass.  474.  See  Stanwood  vs.  Seovel,  4  Pick,  424;  Martin  vs.  Abbot 
4-  tr.  I  Olf.  333. 

{d)  1.  An  indorser  of  a  promissory  note  after  a  verdict  obtained  against  him 
bj  the  indorsee  and  before  judgment,  cannot  be  sued  as  the  trustee  of  the  tn- 
dortee.     Emerson  vs.  Healy  9f  tr.  2  Mass.  82.    See  ante,  note  a,  1. 
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Ch.  61.  Sect.  16.  Be  it  further  enacted^  That  («)  whenever 
^■'^^'^^*^  any  judgment  creditor  shall  discover  goods,  effects  or  credits 
iton  may  have  of  his  debtor,  that  are  not  attachable  by  the  common  and  or- 
thiB  act— dis-  dinary  process  of  law,  he  shall  be  entitled  to  the  process  pro- 
prinapS'a  vidcd  in  this  act ;  and  upon  the  agent,  factor  or  trustees  be- 
M  rifoon^t  '"S  summoned  in  the  manner  this  act  directs,  all  the  money, 
ted)  within      e^oods,  cffccts  and  credits  in  his  hands  shall  be  secured  to  re- 

Mvcn  days,  by  ^ 

note  in  writing,  spond  the  judgment  that  may  be  given  thereon,  and  he  shall 
answer  thereunto,  at  tlie  first  term,  in  case  his  principal  has 
personal  or  other  sufficient  and  legal  notice  of  the  suit,  four- 
teen days  before  the  Court's  sitting  :  Provided  always,  That 
upon  a  judgment  creditor's  pursuing  such  remedy  to  recov- 
er his  debt,  he  shall,  within  seven  days  after  the  same  pro- 
cess on  the  supposed  agent  is  served,  discharge  the  body 
•    of  the  debtor  (in  case  he  is  taken  in  execution  upon  the 
[*305]       same*  judgment)  by  a  note  or  memorandum,  in  writing,  di- 
rected and  delivered  to  the  officer  who  has  him  in  custody, 
stating  the  reason  and  occasion  of  the  discharge  of  the  per- 
Buchditchante  ^^"  o{  \he  debtor  ;  and  such  a  discharge  shall  not  annul,  or 
not  to  injure  o-  Jq  any  manner  injure  the  original  ludement :  but  in  case  the 

riginal   judg-     ,  "^  ,     *'  .     . 

ment.  judgment  creditor  shall  not  within  the  seven  days  discharge 

Process  to  a-  ^^  pcrson  of  the  debtor,  in  manner  aforesaid,  the  process 
bate,unie88di8-  commenced  as  aforesaid,  shall  abate,  and  the  debtor  shall  re-  . 

charged  within  ,  x^  , 

7  days.  covcr  treble  costs.     [Approved  February  28,  1821.] 

Additional  Act,  ch.  275,  Vol.  3,  p.  101. 

2.  A  promissory  note  to  bearer  payable  in  goods  is  not  a  negotiable  so- 
carily  within  the  meaning  or§  15.     Clark  vs.  King  fy  tr,  2  Mast.  624. 

(e)  If  a  debtor  be  committed  in  execution,  and  the  creditor  sue  oat  a  for- 
eign attachment  under  the  provisions  of  §  16,  and  release  the  body  of  the 
debtor  from  prison,  and  the  supposed  trustee  is  afterwards  discharged,  har- 
ing  no  eflTects  of  the  debtor;  the  foreign  attachment  may  still  be  prosecuted 
to  final  judgment  against  the  debtor,  and  the  release  of  his  body  is  no  dis- 
charge of  the  debt;  but  he  may  be  taken  again  in  execution  by  virtae  of  the 
judgment  in  the  foreign  attachment.     Cutts  vs.  King,  1  Gtf.  168. 
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Chapter  69.  Ch.  62. 

AN  ACT  for  tbc  Limitation  of  Actions  real  and  personal,  and  of  Writs  of  Error. 

Sect.  1.     JdE  it  enacted  by  the  Senate  and  House  o/LimitaUoo  of 
Representatives,  in  Legislature   assembled.    That  after  the  J^ao^wi^*** 
fifteenth  day  of  March,  which  will  be  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-five,  no  person  shall  jJJ^j  17^% 
sue  or  maintain  any  writ  of  right,  or  make  any  prescription,  }g^**/i^^*  ^' 
title  or  claim,  to  any  lands,  tenements  or  hereditaments,  or 
to  any  rents,  annuities,  or  portions  issuing  therefrom,  upon 
the  possession  or  seizin  of  his  or  their  ancestor  or  predeces- 
sor, beyond  the  term  of  thirty  years,  next  before  the  test  of 
the  same  writ  (a) . 

Sect.  2.     Be  it  further  enacted,  That  after  the  fifteenth 
day  of  March,  which  will  be  in  the  year  of  our  Lord  one  pcMsesmr^  ac- 
thousand  eight  hundred  and  twenty-five,  no  person  shall  sue,  25^^^.*     '** 
have  or  maintain  any  writ  of  entry,  upon  disseizin  done  to    „      ^ 
any  of  his  ancestors  or  predecessors,  or  any  action  possesso- 
ry, upon  the  possession  of  any  of  his  ancestors  or  predeces- 
sors, for  any  lands,  tenements  or  hereditaments,  unless  the 
ancestor  or  predecessor,  under  whom  the  demandants  shall 
claim,  shall  have  been  seized  or  possessed  of  the  lands,  tene- 
ments or  hereditaments  demanded,  within  twenty-five  years 
next  before  the  test  of  th'e  same  writ  or  bringing  such  ac- 
tion (a) . 

Sect.  3.     Be  it  further  enacted,  That  after  the  fifteenth  — Ofaetionon 
day  of  of  March,  which  will  be  in  the  year  of  our  Lord  one  ©^  8eixin,'2a 
thousand  eight  hundred  and  twenty-five,  no  person  or  body  ?^^  3  j 
corporate*  or  politic,  shall  sue  for,  have  or  maintain  any  ac-      [*296] 
tion  for  any  lands,  tenements  or  hereditaments,  upon  his  or 
their  own  seizin  or  possession  above  twenty  years  next  be- 
fore the  test  of  the  same  writ  (a) .  ■ 

Sect.  4.     Be  it  further  enacted.  That  all  writs  of  form-  pormedonsand 
edon  in  descender,  formedon  in  remainder,  or  formedon  in  ^^^^  °^  *"^* 


(a)  1.  See  a  modification  of  §  1,  2  and  8  of  this  ch.  by  ch.  807,  toI.  8,  p. 
150. 

2.  Statates  of  limitation  are  beneficial  statutes,  made  to  qoiet  people  in 
their  possessions,  and  to  prevent  suits  at  law,  after  an  unreasonable  delay  in 
commencing  them.     Eager  8f  ux.  o«.  Com,  in  error,  4  Mass,  182. 
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Ch.  62.     reverter,  of  any  lands,  tenements  or  hereditaments  wbatsoev- 
^"^^'^^^     er,  hereafter  to  be  sued  or  brought,  shall  be  commenced  with- 
in twenty  years  next  after  the  title  or  cause  of  action  first  de- 
[ib.  $  4.]        scended,  and  at  no  time  after  the  said  twenty  years.     And 
no  person,  unless  by  judgment  of  law,  shall  at  any  time  here- 
after, make  any  entry  into  any  lands,  tenemoits  or  heredita- 
ments, but  within  twenty  years  next  after  his  right  or  title, 
first  descended  or. accrued  to  the  same,  and  in  default  there- 
of, such  person  so  not  entering,  and  his  heirs  shall  be  utterly- 
excluded  and  disabled  from  making  such  entry  thereunto  : 
Proviio  in  fa-  Provided  always^  That  when  any  person  that  is  or  shall  be  en- 
covert^  infaSui!  titled  to  any  of  the  writs  of  formedon  aforesaid,  or  to  make  any 
^^'  entry  into  lands,  tenements  or  hereditaments,  shall  at  the  time 

the  said  right  or  title  first  descended,  accrued  or  fell,  be  with- 
in the  age  of  twenty  one  years,  feme  covert,  non  compos, 
imprisoned  or  beyond  seas,  or  without  the  limits  of  the  Uni- 
ted States,  that  then  such  person  shall  and  may  bring  sueh 
suit  or  make  such  entry  at  any  time  within  ten  years  after  the 
expiration  of  the  said  twenty  years  aforesaid,  and  not  after- 
wards (6) . 
In  certan  Sect.  5.     Bt  it  Jurthcr  etiact^dy  That  if  any  person  shall 

■esofeniry  in-  make  such  entry  into  any  lands,  tenements  or  hereditaments, 
tenant,  having  which  the  tenant  or  those  under  whom  he  claims,  have  had 

had  posseasion  •  ^      i  •        r      .i       .  V     •  i_    /• 

more  than  six  i»  actual  possession  for  the  term  of  six  years  or  more  before 
cov"'  ot\he  ^"^^  entry,  and  withhold  from  such  tenant  the  possession 
perron  entering  thereof,  such  tenant  shall  have  rieht  to  recover  of  him  so  en- 

tbe  value  of  im-         ...  , 

provemeotB,&c  tering,  in  an  action  for  money  laid  out  and  expended,  the  in- 
creased value  of  the  premises,  by  virtue  of  the  buildings  and 
improvements  made  by  such  tenant  or  those  under  whom  he 
claims  ;  such  right  and  value  to  be  ascertained  by  the  same 
principles  as  regulate  such  right  and  value  under  the  act  for 
the  settlement  of  certain  equitable  claims  arising  in  real  ac- 
tions (c) :    Provided  J  Such  entry  so  made  by  the  proprie- 

(6)  When  the  statote  of  limitations  has  once  began  to  ron  against  the  heir 
in  tail,  no  snbseqaent  court  can  interrupt  its  progress;  and-  after  h  has  nm 
twenty  yearn,  do  formedon  can  afterwards  be  maintained.  Dow  V8.  H^ar- 
ren^  6  Meuf.  829. 

(e)  See  ante,  ch.  47,  p.  201;  also,  ch.  844,  vol  8,  p.  190,  and  eb.  897, 
ib.  p.  246. 
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tor'*  or  owner,  shall  have  been  made  while  the  tenant  was  in    Ch.  62. 
actual  possession  of  the  premises  and  against  his  consent.  ^'i^wn 

Sect.  6.     Be  it  further  enacted  (d),  That  in  any  writ  or  j^ature  of  the 
action  which  has  been  or  may  be  hereafter  brought  for  the  powession  and 

•^  °      ^  occupancy  of 

recovery  of  any  lands,  tenements  or  hereditaments,  it  shall  the  tenant 

wbicli  will  fattp 

not  be  necessary  for  limiting  the  demandant  and  barring  his  the  action  of 
right  of  recovery,  that  the  premises  defended  shall  have  been   *"*"*  "  ' 
surrounded  by  fences  or  rendered  inaccessible  by  other  ob- 
structions, but  it  shall  be  sufficient  if  the  possession,  occu- 
pancy and  improvement  thereof  by  the  defendant  or  those 
under  whom  he  claims,  shall  have  been  open,  notorious  and 
exclusive,f  comporting  with  the  ordinary  management  of  sim-  ^^2*^*1  8^* 
ilar  estates  in  the  possession  and  occupancy  of  those  who  i^i*] 
have  title  thereunto,  or  satisfactorily  indicative  of  such  ex- 
ercise of  ownership  as  is  usual  in  the  improvement  of  a  farm 
by  its  owner ;   and  no  part  of  the  premises  demanded  and 
defended  shall  be  excluded  from  the  operation  of  the  afore- 
said limitation,  because  such  part  may  be  woodland  or  with- 
out cultivation. 

Sect.  7.     Be  it  further  enacted  (e).   That  all  actions  of 

(d)  1.  §  6  was  enacted  to  abolish  the  distinctioD,  existing  at  common  law, 
between  a  possession  ander  a  deed  recorded,  and  a  possession  withont  such 
title  on  record ;  attaching,  as  against  the  demandant,  the  same  legal  conse- 
quences to  both.     Prop.  K.  Purchase  vs.  Labor ee  ^  als»  2  6lf.  275. 

2.  So  fiir  as  §  6  is  retrospective,  it  is  nnconstitational,  and  cannot  be 
carried  into  effect,  because  it  would  impair  vested  rights.     lb. 

(e)  1.  Where  the  maker  of  a  note  denied  his  signature,  declaring  the  note 
to  be  a  forgery;  bnt  said,  if  it  could  be  proved  that  he  signed  the  note,  he 
would  pay  it;  and  it  was  so  proved  at  the  trial;  this  was  held  sufficient  to 
take  the  case  out  of  the  statute.     Seaward  vs.  Lord,  1  Olf.  168. 

2.  This  statute  applies  to  civil  actions  at  common  law;  and  not  to  a  claim 
made  before  the  Judge  of  Probate  against  an  administrator  for  rents.  Heald 
adm,  vs.  Heald  fy  als.  6  Glf.  387. 

8.  To  take  a  demand  out  of  the  statute,  there  must  be  either  an  absolute 
promise  to  pay  the  debt,  or  a  conditional  one  accompanied  by  proof  of  per- 
formance of  the  condition ;  or  an  unambiguous  acknowledgment  of  the  debt, 
as  still  existing  and  due.  Porter  vs.  Hill,  4  Olf.  41;  Deshon  4*  nl.  vs. 
Eaton,  ib.  418. 

4.  Proof  that  the  defendant  said,  "If  1  owe  you  any  thing  I  will  pay 
you;  but  1  owe  you  nothing,** — is  not  a  new  promise,  that  win  avokl  the 
statute.     Perley  vs.  Little,  8  Olf.  97. 

Vol.  I.  48 
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Ch.  62.    trespass  quare  clausum /regit,  all  actions  of  trespass,  detinue, 
.^■^T^^     trover  or  replevin  for  goods  or  cattle,  all  actions  of  account 
i»eraonai  ac-    and  upon  the  case,  other  than  such  accounts  (/)   as  concern 
^'^'  the  trade  of  merchandize  between  merchant  and  merchant, 

[Mass.  Stat,    their  factors  or  servants,  all  acuons  of  debt,  grounded  upon 
(  1.1    '       '  any  lending  or  contract,  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  bat- 
tery, wounding  and  imprisonment,  or  any  of  them,  shall  be 
commenced  and  sued  (g)  within  the  time  and  limitation  here* 

5.  It  is  not  within  the  province  of  the  jury  to  determine  what  acta  or  de- 
clarations amoant  to  a  new  promise.     Miller  V8.  Lancaster,  4  G(f.  159. 

6.  Where  the  acknowledgment  is  accompanied  bj  eireamstances  sbovr- 
ing  an  intention  to  insist  on  the  benefit  of  the  statote,  no  promise  to  pay  esn 
be  implied.     Bangs  vs.  Hall,  2  Pick,  368. 

7.  In  mntaal  dealings  between  party  and  party,  if  there  be  items  oaboth 
sides  within  six  years,  this  statute  will  not  attach  to  those  of  an  earlier  date. 
Davis  vs.  Smith,  4  Glf.  887. 

8.  If  there  be  an  item  in  tho  defendant's  acconnt  within  six  yean,  this 
will  take  the  plaintiff's  acconnt  oat  of  the  statote,  thoogh  the  latter  contain 
no  item  within  that  period.     lb. 

9.  A  new  promise  by  the  maker  of  a  note  takes  it  ont  of  tho  statote  of 
limitations  only  so  far  as  he  b  concerned;  bat  will  not  affect  any  of  the  rights 
of  a  collateral  party  to  the  note.     Gardiner  vs.  Cutting  4r  a/.  5  Gtf.  140. 

10.  The  acknowledgment  of  a  debt  by  one  of  seyeral  joint  defendants,  is 
sufficient  to  take  the  case  oat  of  the  statute  of  limitations  as  to  them  all. 
Getchell  adm.  vs.  Heald  8f  als.  7  Glf.  26. 

11.  A  fraudaleat  concealment  by  the  defendant  of  the  plaintiff's  cause  of 
action,  will  take  the  action  oat  of  the  statute.     Mass.  T.  C.  vs.  Field  4r  ois, 
8  Mass.  201. 

12.  An  admission  within  six  years  of  a  promise  or  contract  as  undischar- 
ged, takes  such  promise  or  contract  out  of  the  statute.  Baxter  vs.  PensU- 
man,  8  Mass.  183. 

13.  A  promise  made  on  the  first  of  November  1811,  was  sued  on  the  first 
of  NoTember  1817;  and  it  was  holden  to  be  barred  by  this  proTision.  Pres^ 
hrey  if  als.  vs.  Williams,  16  Mass.  198. 

(/)  By  this  word  "accounts,"  is  intended  open  or  current  accounts  as  dis- 
tinguished from  stated  accoants.  Stated  accoants  are  those  which  have  been 
examined  by  the  parties,  and  where  a  balance  doe  from  one  to  the  other  has 
been  ascertained  and  agreed  upon  as  correct.  McLellan  vs.  Crofton^  6 
Glf.  336. 

(g)  1.  The  time  of  the  actual  making  of  a  writ,  with  an  intention  of  serrice. 
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after  expressed  and  not  after  ;  that  is  to  say  :  the  said  actions    Ch.  63. 
upon  the  case,  other  than  for  slander,  and  the  said  actions  of     ^•^"^'"^^ 
account ;  and  the  said  actions  of  trespass,  debt,  detinue  and 
replevin  for  goods  or  cattle,  and  the  said  actions  of  trespass 
quare  elawum  f regit ^  within  six  years  next  after  the  cause  of 
such  actions  or  suits,  and  not  after  ;  and  the  said  actions  of 
trespass,  of  assault,  battery,  wounding,  imprisonment  or  any 
of  them,  within  three  years  next  after  the  cause  of  such  ac- 
tions or  suits,  and  not  after  ;  and  the  said  actions  upon  the 
case  for  words,  within  two  years  next  after  the  words  spo- 
ken, and  not  after  :  Provided  abcaySy  That  if  upon  any  of  the  of  revenai  of 
said*  actions  or  suits,  judgment  be  given  for  the  plaintiff,  and  ^    [t^Sfe]    * 
the  same  be  reversed  by  reason  of  error  or  a  verdict  pass 
for  the  plaintiff,  and  for  matter  alleged  in  arrest  of  judgment, 
the  judgment  be  given  against  the  plaintiff,  that  he  take  no- 
thing by  his  plaint,  writ  or  bill,  that  in  all  such  cases  the  par- 
ty, plaintiff,  his  executor  or  administrator,  as  the  case  shall 
require,  may  commence  a  new  action  or  suit,  from  time  to 
time,  within  a  year  after  such  judgment  reversed  or  such  judg- 
ment given  against  the  plaintiff,  and  not  after. 

Sect.  8.     Be  it  further  enacted^  That  any  action  of  the  ^yj,^  .j^n  y^ 
case  or  of  debt  grounded  upon  any  lending  or  contract,  or  d««™«^  ^ 
for  arrearages  of  rent,  which  shall  be  actually  declared  upon  mentofaMit. 
in  a  proper  writ,  returnable  according  to  law,  purchased  there-  .«       - 

for,  within  the  term  of  six  years  next  after  the  cause  of  such  '«*•  27, 1794, 

•  I* 
action  accrued  ;  shall  be  deemed  and  taken  to  be  duly  com- 
menced and  sued  (h)  within  the  meaning  of  this  act. 

Sect.  9.     Be  it  further  enacted^  That  this  act  shall  not  Limitation  not 
be  understood  to  bar  any  infant,  feme  covert,  person  impris-  fanM^rowt 
oned  or  beyond  sea,  without  any  of  the  United  States,  or  non  '°^  dla^m 
compos  mentis,  from  bringing  either  of  the  actions  before  » removed, 
mentioned  in  the  seventh  section  of  this  act,  within  the  term  -j^^^   g^^^ 
before  set  and  limited  for  bringing  such  action,  reckoning  Feb.  is,  1787, 
from  the  time  that  such  impediment  shall  be  removed  :  and 

is  the  time  when  an  action  is  '^commenced  and  soed,**  within  the  meaning 
of  this  provision.    Johnson  va.  Farwell  tr  olt,  7  O^f.  870. 

2.  The  date  of  the  writ  is  not  conclasive  evidence  of  the  time  when  it 
was  toed  out,  so  as  to  affect  a  plea  of  the  statote  of  limitation.     lb. 

(k)  See  last  preceding  note. 


[lb.  $0.] 
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Ch.  62.     if  any  person  or  persons  against  whom  there  is,  or  hereafter 
^-^^^^'^     shall  be,  any  cause  of  suit,  for  every  and  any  of  the  species 
of  action  herein  before  enumerated  in  said  seventh  section 
of  this  act,  who  at  the  time  the  same  accrued  was  without  the 
limits  of  this  State,  and  did  not  leave  property  or  estate  there- 
in that  could  by  the  common  and  ordinary  process  of  law  be 
attached  (i) ;  that  then  and  in  such  case,  the  person  that  is 
entitled  to  bring  such  suit  or  action,  shall  be  at  liberty  to 
commence  the  same  within  the  respective  periods  before  lim- 
ited after  such  persons  return  (j)  into  this  State. 
Nor  to  actioni       Sect.  10.    Pr(wided{k)  alwayij  ^nd  be  U  further  enacted^ 
witneased"^      That  this  act  shall  not  extend  to  bar  any  action  hereafter 
^^^romi^or  brought  upon  any  note  in  writing,  made  and  signed  by  any 
hM  executor  or  person  or  Dcrsons  and  attested  by  any  one  or  more  witnesses, 

admioistrator.    *  *^  . 

whereby  such  person  or  persons  has  promised,  or  shall  prom- 
ise to  pay  to  any  other  person  or  persons,  any  sum  of  money 
t*399]  mentioned*  in  such  4iote,  but  all  actions  upon  such  note  or 
notes,  brought  by  the  original  promisee,  his  executor  or  ad- 
ministrator shall  and  may  be  maintained  as  if  this  act  had 

(t)  This  proviBion  is  general,  and  is  not  applicable  to  lohabitaotB  of  thk 
State  only,  bot  to  all  persona  who  are  without  the  State,  and  have  not  at- 
tachable property  within  it.  Dwight  vt,  Clark,  7  Mast.  618.  See  Vans 
v$.  Higginson,  10  M(U8.  80. 

(j)  1.  The  <*retnm*'  mast  be  such  as  will  enable  the  creditor,  nnng  season- 
able diligence,  to  arrest  his  body  as  secority.  White  v$.  BaiUy,  3  Momm, 
271. 

2.  Foreigners,  who  have  never  been  in  the  United  States,  are  within  the 
exception,  and  may  bring  their  action  at  any  time  within  the  limitstioD  of 
the  statute,  after  their  coming  within  the  States.  Hail  v$.  Little,  14  Mast, 
208. 

8.  Having  an  agent  here  will  not  bring  them  within  the  statote.  If^iUon 
vt.  Appleton,  17  Ma$§,  180. 

(A:)  1.  A  promissory  note  payable  in  specific  articles  is  within  the  meaning 
of  this  proviso.     Gilman  vs.  Wells,  7  Glf.  25. 

2.  It  is  a  material  alteration  of  a  note  to  cause  the  name  of  a  person  to 
be  placed  on  a  note  as  a  witness,  when  he  was  in  no  respect  a  witness  to 
any  part  of  the  transaction.    Homer  vs.  Wallis,  11  Jlfosf.  812. 

3.  It  is  a  sufficient  witnessing,  although  there  be  no  words  over  the  name, 
indicating  the  intent  of  the  subscription  by  the  witness.  Faulkner  vs.  Jtmes, 
18  Mass.  290. 
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never  been  made  ;  any  thing  herein  contained  to  the  contrary     Ch.  62. 
notwithstanding.  v-^-v-w/ 

Sect.  U.  Be  it  further  enacted j  That  any  action  which  in  caae  of  fail- 
shall  be  actually  declared  in  as  aforesaid,  and  in  which  the  ^^^  ^^T 
writ  purchased  therefor,  shall  fail  of  a  sufficient  service  or  abatement  of 

.It,  what  ineafl- 

return  by  any  unavoidable  accident  or  by  the  default,  negli-  urea  plaintiff 
gence  or  defect  of  any  officer  to  whom  such  writ  shall  be  duly  aTo^d'thelLii- 
directed,  or  when  such  writ  shall  be  abated  or  the  action  ^^^°* 
thereby  commenced  shall  be  avoided  by  demurrer  or  other-  [Mass.  But. 
wise,  for  informality  of  proceedings  ;  then  and  in  any  such  ^2.]    '       ' 
case,  the  plaintiffs  or  plaintiff,  or  his  or  her  executor  or  ad- 
ministrator, may  commence  another  action  upon  the  same 
demand  and  shall  thereby  save  the  limitation  thereof,  any 
thing  in  this  act  to  the  contrary  notwithstanding :  Provided^ 
That  such  second  action  shall  be  duly  commenced  by  declar- 
ing in  the  same  aforesaid  and  pursued  at  the  next  Circuit 
Court  of  Common  Pleas  of  the  county  in  which  trial  of  the 
cause  may  be  had,  or  within  three  months  next  after  the  Court 
whereto  such  former  writ  was  or  shall  be  returnable,  or  where- 
in judgment  of  abatement  or  other  evidence  of  such  suit  shall 
happen  and  not  afterwards. 

Sect.  12.  Be  it  further  enacted^  That  any  action  of  the  if  creditor  or 
case  or  of  debt,  grounded  upon  any  lending  or  contract,  or  roif^mfght^be 
for  arrearage  of  rent,  which  might  have  been  or  which  may  ^^^^  within 
be  sued  and  prosecuted  by  or  against  any  person  deceased,  before  such 

death— ^lovir 

or  who  shall  decease,  at  the  time  of  his  or  her  death,  or  with-  limitation  ap- 
in  thirty  days  next  preceding,  shall  and  may  be  commenced  ^  **'* 
by  declaring  in  the  same  as  aforesaid,  and  sued  by  or  against  ^^^'  ^  ^'^ 
the  executorf  or  administrator  of  such  deceased  person,  with-  Ltp*|*Sg'**' 
in  two  years  after  tlie  grant  of  letters  testamentary,  or  of  ad-  283.] 
ministration,  and  not  afterwards,  if  otherwise  barred  by  this 
act,  any  thing  which  may  be  supposed  herein  to  the  contrary 
notwithstanding  (l). 

Sect.  13.  Be  it  further  enacted,  That  in  any  action  i„  actions  on 
which  shall  be  brought,  for  any  debt  upon  simple  contract,  "r^jS^^iJS^ 
or  promise  in  writing,  not  under  seal,  the  defendant  therein  writing,  not 

under  seal,  de^ 

may  give  in  evidence  upon  the  general  issue,  his  or  her  de-  fendant  may 

(/)  Codman,  ex.  ys.  Rogers,  admx.  10  Pick.  112. 
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Cu.  62.     mands*  against  the  plaintiff,  for  goods  delivered,  monies 
^^'^'^"'^ .    paid,  or  service  done,  whereof  an  account  shall  be  duly  filed 

file  gf*4*fmn^  in 

offaet,  7  days  in  the  Clerk's  office  of  the  Court  whereto  such  action  is,  or 

["■^aoo]       shall  be  brought,  seven  days,  and  before  a  Justice  four  days, 

[lb.  §  J-l^^  at  least,  preceding  the  time  of  trial.     And  in  all  cases  of  mu- 

ifanitatioDMto  tual  demands  as  aforesaid,  the  account  of  the  defendant,  if 

tb6  account 

will  ralate  to  any  time  of  limitation  shall  be  objected  thereto  by  the  plain- 
meiuoft^'ac-  ^>^9  s^^^  ^^  Considered  and  allowed  as  if  an  action  had  been 
^^°'  duly  commenced  thereon,  by  declaring  in  the  same,  at  the 

time  when  the  plaintiff's  action  was  or  shall  be  conimenced, 
any  law,  usage  or  custom  to  the  contrary  notwithstanding. 
Limitation  of       Sect.   14.     Be  U  further  enacted  (m).  That  all  actions, 
actions  on  pc-  guits,  bills  or  informations  which  shall  hereafter  be   had, 

nal  statutes.  '  ^  ^ 

brought,  sued  or  commenced,  for  any  forfeiture  upon  any  pe- 
iuM^tf^^  nal  statute,  made  or  to  be  made,  the  benefit  whereof  is  or 
4  &•]  shall  be  by  the  said  statute  limited  in  whole  or  in  part  to  the 

person  or  persons  who  shall  inform  and  prosecute  in  that  be- 
half shall  be  had,  brought,  sued  or  commenced  by  any  person 
that  may  lawfully  pursue  the  same  as  aforesaid,  within  one 
year  next  after  the  offence  committed,  or  to  be  committed 
against  the  said  statute  ;  and  in  default  of  such  pursuit,  then 
the  same  shall  be  had,  brought  or  prosecuted  for  the  State, 
at  any  time  within  two  years  after  the  offence  committed  ; 
and  if  any  action,  suit,  indictment  or  information,  for  any  of- 
fence against  any  penal  statute  shall  be  brought  after  the  time 
in  that  behalf  limited,  the  same  shall  be  void  and  of  none  ef- 
fect, any  act  to  the  contrary  notwithstanding :  Provided  al- 
waysy  That  when  any  action,  suit  or  information  is  or  shall 
be  limited  by  any  penal  statute,  to  be  had,  sued,  commen- 
ced or  brought  within  a  shorter  time  than  is  above  mention- 
ed, in  every  such  case,  the  action,  suit  or  information,  shall 
be  brought  within  the  time  limited  by  such  statute. 
Limitation  of  Sect.  15.  Be  it  further  enactedy  That  no  judgment  in 
[Feb,  10  *^y  action  or  suit  heretofore,  or  which  hereafter  may  be  ren- 
1806.]  dered,  shall  be  reversed  or  avoided  for  any  error  or  defect 


(m)  The  provision  of  §  14,  may  bo  given  ia  evidence  under  the  general 
iflsne.    Moore  v§.  Smith,  6  GIf.  490. 
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therein,  unless  the  writ  of  error  (n)  brought  for  reversing  the     Ch.  63. 
same  be  sued  out  within  twenty  years  next  after  the  rendi-     ^"^["^^"^^ 
tion  of- such  judgment :  Provided  always^  That  if  any  person  Proviso  in  fk- 
who  is*  or  shall  be  entitled  to  such  writ  of  error,  shall  at  the  incajMcSStSl* 
lime  such  title  accrued,  be  within  the  age  of  twenty-one  years,  ^^' 
covert  or  non  compos  mentis  ;  then  such  person,  his  or  her 
heirs,  executors  or  administrators  notwithstanding  the  said 
twenty  years  expired,  may  bring  a  writ  of  error  for  the  re- 
versing of  any  such  judgment,  as  such  person  might  have  done 
in  case  this  act  had  not  been  made,  so  as  the  same  writ  of 
error  be  sued  out  within  five  years  after  the  coming  of  age, 
discoverture,  coming  of  sound  mind,  or  death  of  such  per- 
son, whichever  shall  first  happen,  and  not  afterwards. 

Sect.   16.     Be  it  further  enacted.  That  all  actions  aeainst  Limitation  of 

•^  '  .  *-•  ^         actions  against 

Sheriffs,  for  the  misconduct  and  negligence  of  their  deputies.  Sheriffs,  for 
shall  be  commenced  and  sued  within  four  years  next  after  the  Uieir  deputies, 
cause  of  action  (o).     [Approved  March  19,  1821.] 
Additional  Act,  ch.  307,  Vol.  3,  p.  150. 


Chapter  63. 

AN  ACT  prescribing  the  Forms  of  Writs  and  other  process  in  the  cases  therein 

mentioned. 

Sect.   1.     JtlEi/  enacted  by  the  Senate  and  House  ofFonnsof  pro- 

•^  ^   *'    cess. 

Representatives,  in  Legislature  cLSsembled,  That  in  all  civil  [Mass   Stat, 
actions,  the  original  and  final  process  in  the  following  cases  §  i.]  ' 

(n)  1.  A  writ  of  error  need  not  be  endorsed.     Qrosvenor  v$.  J)aT\forth,  16 
Ma$$.  74. 

2.  It  does  not  lie  npon  a  judgment  of  a  justice  of  the  Peace  from  which 
judgment  an  appeal  lies  to  C.  C.  Pleas,  nor  npon  a  judgment  of  C.  C.  Pleas, 
where  an  appeal  lies  to  this  court.     Savage  os.  Gulliver,  4  Jl£as8.  171. 

(o)  1.  Such  action  survives  to  the  administraUon  of  the  judgment  creditor. 
Paine  vs.  Ulmer,  7  Mass.  817. 

2.  In  such  action  for  taking  insufficient  bail,  the  limitation  of  four  yean 
commences  only  from  the  return  of  non  est  inventus  upon  the  execution 
against  the  principal.     Rice  4r  als.  vs.  Bomer,  12  Mass.  127. 
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Ch.  63. 


Original 


betwixt  party  and  party,  shall  be  made  out  in  the  forms  (a) 
following,  that  is  to  say  ; 

[SoiiiinoiM.3 
STATE  OF  MAINE. 

Skal.      S M.      To  the  Sheriff  of  our  coonty  of  S ,  or  kif  depaty. 

Greeting. 
We  commnnd  yon  that  yon  fonunon  A.  B.  of  C.  [addition]  (if  he  nay  be  Ibaiid 

in  your  precinct)  to  appear  before  oar  Joeticet  of  oar Coort  of ,  to  be 

holden  at  B.  within  and  for  oar  said  county  of  S.  on  the day  of then 

and  there  in  our  said  Court  to  amwer  to  D.  E.  of  R.  widiin  oar  county  of  M.  [ad- 
dition] in  a  plea  of  (6) ;  to  the  damage  of  the  laid  D.E.  (ashe«ailh)  the  0am 

of dollara,  which  shall  then  and  there  be  made  to  appear^  with  other  doe  dam- 
ages. And  have  you  there  this  writ,  with  your  doings  therein.  Witnees,  E.  H. 
Esq.  at  B.  the day  of in  the  year  of  our  Lord . 


[•302] 
Capias  or  at- 
tacnment. 


A.  O,  derfc. 


Seal, 


[*  Capias  or  Attachment.] 

STATE  OF  MAINE. 
To  the  Sheriff  of  onr  coonty  of 


or  his  deputy, 
Greedng. 
We  command  you  to  attach  the  goods  or  cetale  ot  R.  F.  of  B.  within  our  eoonty 

of  C [addition]  to  the  value  of dollars;  and  for  want  thereof  to  take  the 

body  (e)  of  the  said  R.  F.  (if  he  may  be  found  in  yonr  precinct,)  and  him  safely 

keep,  so  that  you  have  him  before  our  Jnstioes  of  our  —  Omrt  of ;  next  to 

be  holden  at  B.  within  and  for  our  said  county  of  C         <m  the  —  day  of  ; 

then  and  there  in  our  raid  Court  to  answer  onto  D.  S.  of  R.  within  our  coonty  of 

H.  [addition]  in  plea  of ;  to  the  damage  of  the  said  D.  S.  (as  he  saith)  the 

Bom  of dollars,  which  shall  then  and  there  be  made  to  appear,  with  other  doe 

damages.    And  have  yon  there  this  writ,  with  your  doings  therein.    Witneas,  E. 
H.  Esq.  at  P.  the day  of——,  in  the  year  of  our  Lord — . 


Summons  when 
goods  are  at- 
tached. 


SXAL.       C- 


[Summons  when  goods  are  attached.] 

STATE  OF  MAINE, 
ss.    To  A.  B.  of  B.  within  oor  coonty  of ' 


A.  D.  Clerk. 


',  [addition] 
Greeting. 
— ~tobe  holden 
day  of -^—,  then 


We  command  you  that  you  appear  at  our  next  — >  Coort  of  < 

at  B.  within  and  for  our  Ck>anty  of  C aforesaid,  on  the 

and  there  to  answer  to  C.  D.  of  R.  within  oor  eoonty  of  M.  [addition]  in  a  plea 
of ;  which  plea  the  said  C.  D.  hath  commenced  agminstyoa,  to  be  heard  and 

(a)  Where  the  remedy  cannot  be  obtained  by  any  writ  eonformiiig*  in  its 
oatlinofl.  to  those  prescribed  by  itatate,  it  has  been  the  ancient  and  constant 
practice  of  the  court  to  grant  a  writ  by  which  the  remedy  aongbt  may  be  ob- 
tained. Cooke  vi,  Oibha,  8  Ma$i.  196 ;  Wood  e«.  Hom,  11  Ma9$.  2T6. 
See  ante,  p.  806,  note  c. 

(5)  Upon  a  plea  that  a  writ,  when  serred*  cootainod  no  connt  or  declarsr- 
tioD,  and  that  do  cause  of  action  waa  therein  set  forth,  the  writ  was  abated. 
Brigham  o».  Eitcjr,  2  Pick.  420. 

(e)  See  <*Act  for  abolition  of  Imprisonment  of  boneet  debton  for  debt/' 
cb.  620,  Vol.  8,  p.  894. 
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tried  at  the  said  Court;  nod  your  goods  or  estate  are  attached  to  the  value  of —^     Ch.    63* 

dollars,  for  security  to  satisfy  the  judgment  which  the  said  C.  D.  may  recover  upon        s^^-^r^^ 

the  aforesaid  trial.     Fail  not  of  appearance  at  your  peril.    Witnen,  £.  H.  Esq.  at 

B.  the day  of ,  in  the  year  of  our  Lord  . 

A.  D.  Clerk.       ^ 
[Execution,  (rf)]  Execution. 

STATE  OF  MAINE. 

Seal.      S  ss.      To  the  Shcriflf  of  our  county  of  S or  his  deputy, 

Greeting.* 

Whereat  C  L  of  R  within  our  county  of  S [addition]  by*  the  consideration  of        [*303] 

■our  Justices  of  our  — —  Court  of ,  holden  at  B  for  and  Within  our  county  ofS 

aforesaid,  on  the  —  day  of ,  recovered  judgment  against  D  T  of  B  in  the  county  of 

M  [addition]  for  the  sum  of dollars  and cents  debt  or  damage,  and dollars 

and cents  costs  of  suit  as  to  us  appears  of  record,  whereof  execution  remains  to  be 

done .  'We  ctunmand  you  therefore,  that  of  the  goods,  chattels  or  lands  of  the  said  debt- 
or within  your  precinct,  you  cause  to  be  paid  and  satisfied  unto  tlie  said  creditor  at  the 

value  thereof  in  money,  the  aforesaid  sum,  being dollars  and cents  in 

tlie  whole,  vritli  —  cents  more  for  this  writ;  and  thereof  also  to  satisfy  yourself 
fbr  your  own  fees.  And  for  want  of  goods,  chattels  or  lands  of  the  said  debtor  to 
be  by  him  shewn  unto  you,  or  found  within  your  precinct,  to  the  acceptance  of  the 
said  creditor  to  satisfy  the  sums  afonnsaid,  we  command  you  to  take  the  body  of  the 

said  debtor,  and  him  commit  unto  our  gaol  in  R.  in  nnr  rniinty  of  S aforesaid, 

and  detain  in  your  custody  within  our  said  gaol,  until  he  pay  the  full  sums  above 
mentioned  with  your  fees,  or  that  he  be  discharged  by  the  said  creditor,  or  otlier- 
wise  by  order  of  law.  Hereof  fail  not,  and  make  return  of  this  writ  with  your  do- 
ings therein,  [here  insert  the  time  and  place  of  return  as  by  law  prescribed.!]  i^Bee  ante,  p. 

Wilneas,  E.  H.  Esq.  at  B.  the day  of in  the  year  of  our  Lord .   ^^»  §  ^'^ 

A  D  aerk. 

Sect.  2.  Be  it  further  enacted ^  That  the  writ  for  put- 
ting such  into  possession  of  any  land  or  tenements  as  shall 
recover  judgment  for  the  same,  and  for  levying  the  costs  and 
damages  recovered  upon  such  suit,  commonly  called  a  writ 
of  facias  habere  possessionem,  and  writ  of  fieri  facias  ;  as 
also  the  writ  of  scire  facias,  to  be  issued  out  of  the  Supreme 
Judicial  Court,  or  Circuit  Court  of  Common  Pleas,  respect- 
ively, shall  be  from  time  to  time  granted  and  issued  in  the 
form  following,  that  is  to  say  ; 

[Writ  of  Facias  Habere  Possessionem,  and  Fieri  Facias  ]  Hab.    facias 

STATE  OF  MAINE.  Po«- 

Seal.    S ss.    To  the  Sheriff  of  our  county  of  S ,  or  his  deputy.  Greeting. 

Whereas  A.  B.  of  C.  [addition]  before  our  Justices  of  our*— ^  Court  of—,         [♦304] 

(d)  1.  If  the  Clerk  omit  to  affix  the  seal  of  the  Court  to  an  Execution,  it 
may  be  amended,  even  after  the  execution  has  been  extended  over  lands,  and 
the  extent  recorded.     Sawyer  vs.  Baker,  3  Olf,  29. 

2.  Where  the  judgment  is  in  favor  of  Dan  V,  and  the  execation  is  issaed 
in  favor  of  Daniel  Y.,  it  may  be  amended.  Young  vs.  Hosmer,  11  Mass. 
90.  See  ante,  p.  838,  note  g;  also,  Batodoin  4*  vx.  vs.  Jordan,  9  Mass. 
160. 

Vol.  I.  49 


[lb.  §  2.] 
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Ch.  63.       holJen  for  or  within  onr  county  of  S.  aforesaid,  at  B.  upon  the  — —  day  of- 


Scire  iacias. 


[♦305] 


[lb.  §  8.} 


by  the  consideration  of  our  vaid  Court,  recovered  jadgment  for  hit  title  and  posMsa- 
•ion  of  .ind  iu  a  ccrtuin  oicamjagcor  tenement,  with  the  appertenaneefyor—— acres 
of  land,  Hith  the  nppcrtenanccs  and  pririlegcs,  lying  and  being  in  the  town  of  D. 
against  E.  F,  of  G.  [addition]  who  had  unju^ly  withheld,  put  out  or  rcmo^'ed  th* 
iaid  A.  B.  from  hl^  pod<4Cj»ion  thereof;  and  aUo  at  the  i<aid  Court  recovered  judg- 

ment  for dollars  and cents  for  costs  and  damages,  which  he  sustained 

by  reason  of  the  same,  as  to  us  hath  lieen  made  to  appear  of  record :  We  command 
you  therefore  that  without  delay,  you  cause  the  «aid  A.  B.  to  have  possession  of  and 

in  the  said  mc5:juagc  or  tcnemcut,  or  the  said acres  of  land,  with  the  apper- 

tenances  and  privileges  :  We  alao  command  you  that  of  the  goods,  chattels  or  lands 
of  the  said  debtor,  within  your  precinct,  at  the  ^-alue  thereof  in  mom^,  you  cause  the 

said  creditor  to  be  paid  and  satisfied  tlic  aforesaid  sum  of dolhurs  and  ^^ 

cenm,  which  to  die  said  creditor  was  adjudged  for  his  costs  and  damages  with  — ^ 
cents  more  for  this  writ,  and  thereof  also  to  satisfy  yourself  for  your  own  fees:  and 
for  want  of  such  goods,  chattels  or  lands  of  the  said  debtor,  to  be  by  him  shewn 
unto  you  or  found  within  your  precinct,  to  the  acceptance  of  thesaid  creditor  to  sat- 
isfy the  aforesaid  sum  :  We  command  you  to  take  the  body  of  the  nid  ddbtor,  and 
him  commit  unto  our  gaol  in  B.  in  our  county  of  3  aforesaid,  and  detain  in 
your  rtMtodj  m  ithin  our  said  g-iol,  until  he  pay  the  full  sum  abovementkmed  with 
your  fees :  or  that  he  be  discharged  by  the  said  creditor  or  otherwise  by  order  of 
law.  Hereof  fail  not,  and  make  return  of  this  writ  with  your  doings  thereia.  [here 
insert  the  time  and  place  of  return  as  prescribed  by  law.]  Witness,  £.  H.  Esq.  at 
B.  the  — —  day  of  in  the  year  of  our  Lord  '. 


Seal. 


88. 


[Writ  of  Scire  Facias.  («)] 

STATE  OF  MALNC. 
To  the  Sheriff  of  our  county  of  S 


A  D  Clerk. 


or  his  deputj. 

Greeting. 
.Court  of 


Whereas  C.  D.  of  B.  [addition]  before  our  Justices  ofoor**- 

holdcn  for  or  within  our  said  county  of  S.  at  B.  on  the*— —day of ,  in  the 

year  of  our  Lord ,  by  tlic  consideration  of  our  said  Justices,  recomred 

against  A.  B.  of  E.  [addition]  the  sum  of  dollars  and  — —  cents,  debt  or 

damage ;  and  also  — — .—  dollam  and  —  cents  for  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended ;  whereof  the  said  A.  B.  is  convict,  as  to  us  appears 
of  record ;  and  although  judgment  be  thereof  rendered,  yet  the  execution  Ibr  the  said 
debt  or  d;unagc  and  costs  doth  yet  remain  to  be  made;  whereof  the  said  C  D  hath 
made  application  to  us  to  provide  remedy  for  him  in  that  bdialf :  Now  to  the  end  that 
justice  be  done,  wo  command  you,  that  you  make  known  unto  thesaid  A.  B.  that  he 

bo  before  our  Justices  of  our  said Court  of  to  be  holden  within  or  for  onr 

said  county  of  S.  at  B.  on  tlie day  of to  show  cause  (if  any  he  have) 

wherefore  the  said  C.  D.  ought  not  to  have  his  execution  against  him  the  said  A 
B.  for  his  debt  or  damage  and  costij  aforesaid ;  and  further  to  do  and  receive  that 
which  our  said  Court  shall  then  consider ;  and  there  and  then  have  you  this  writ, 

with  your  doings  therein.    Ilcreiu  fail  not.     Witness,  E.  H.  Esq.  at  B.  the 

day  of in  the  year  of  our  Lord .  A.  D.  Clerk. 

Sect.  3.     Be  it  further  enacted ,  That  the  several  fonns 
of  writ?  and  process  here  under  written,  shall  be,  and  hereby 

(«)  Persons  and  properly  are  made  liable  to  attachment  on  scire 
and  the  writ  may  be  made  accordingly,  by  cb.  468,  rol.  8,  p.  804. 


■  «. 


FORMS  OF  WRITS,  lie.  387 

are  established  to  be  the  forms  to  be  granted  and  .used  in  civil     Ch.  63. 
causes  triable  before  a  Justice  of  the  Peace,  that  is  to  say,     ^^'v-w/ 

[SununoDfl  for  appearance.] 

Seal.      S n.     To  die  Sheriff  of  the  said  county  of  S— ,  or  cither  of 

bis  deputies,  or  the  Constables  of  the  towns  within  the  said  county,  or  to  any  or 
either  of  them.  Greeting. 

In  the  name  of  the  State  of  Maine,  you  are  required  to  summon  and  give  notice  gummon^  for 
unto  T  P  of  B  aforesaid,  [addition]  if  he  may  be  found  in  your  precinct  that  he  appearance, 
appear  before  me  J  D  Esq  one  of  the  Justices  of  the  Peace  for  the  county  afore- 
said, at  my  dwelling  house  in  B.  on the  day  of at of  the  clock  in 

the noon ;  then  and  there  to  answer  to  E  L  of  M  [addition]  in  a  plea  of 

,  to  the  damage  of  the  said  E  L  (as  he  saith)  the  sum  of—*  as  sh«U  then        [*306] 

and  there  appear,  with  other  due  damages.     And  of  this  writ,  with  your  doings 
therein,  you  are  to  make  true  return  unto  myself,  at  or  before  the  said  —  day  of 

— .     Dated  at  B.  aforesaid,  tiie  —  day  of in  the  year  of  our  Lord  . 

J  D 
[Cnpia>i,  or  Attachment] 
Skal.      8  SB.    To  the  Sheriff  of  the  said  county  of  S        ,  or  either  of 

his  deputies,  or  the  Constables  of  the  town  of  B  within  the  said  county,  or  to  any 
or  either  of  them.  Greeting. 

In  the  name  of  the  State  of  Maine,  you  are  required  to  attach  the  goods  or  estate  ^  ^ 

of  T  P  of  B  aforesaid  [addition]  to  the  value  of- ;  and  for  want  thereof,  to  ta^meot. 

take  the  body  of  the  said  T,  P.  (if  he  may  be  found  in  your  precinct)  and  him  safe- 
ly keep,  so  that  be  may  be  had  before  me  J  D  Esq  one  of  the  Justices  of  the 

Peace  for  the  county  aforesaid,  at  my  dwelling  house  in  B.  on ,  the day  of 

— ^  at  —  of  the  clock  in  the  —  noon ;  then  and  there  to  answer  to  E.  L.  of  M, 

[addition]  in  a  plea  of ;  to  the  damage  of  the  said  E.  L.  (as  he  saith)  the 

sum  of ,  as  shaU  then  and  tlicre  ap})ear,  with  other  due  damages.     Hereof 

fail  not,  and  make  due  return  of  this  writ,  and  of  your  doings  therein,  unto  myself, 

at  or  before  the  said  —  day  of .     Dated  at  B.  aforesaid,  the  -^—  day  of 

—— in  the  year  of  our  Lord ,  J.  D. 

[Summons  when  Goods  are  attached.] 

Seal.      S es.     Tu  T  P  of  D    in  the   county  of  S  ,  [addition] 

Greeting. 
In  the  name  of  the  State  of  Maine,  you  are  commanded  to  appear  before  me  J  ,a  t^ 

D  flsq.  one  of  the  Justices  of  the  Peace  for  the  County  aforesaid,  at  my  dwelling  foods  are  at- 

house  in  B  on ,  the day  of ,  at of  the  clock  in  the noon,  tacbed. 

to  answer  unto  E  L  of  M  [addition]  in  a  plea  of——;  which  plea  the  said  E 
L  hath  commenced  to  be  heard  and  tried  before  mc ;  and  your  goods  or  estate  are 

attached  io  tlie  value  of for  security  to  satisfy  the  judgment  which  the  said  E 

L  may  recover  upon  the  aforesaid  trial.     Fail  not  of  appearance  at  your  peril.    Da- 
ted at  B  aforesaid,  the  »— -  day  of ,  in  the  year  of  our  Lord  ^—  J  D 

[Execution.*]  Execution. 

Seal.     S ss.     To  tlic  Sheriff  of  our  said  county  of  S ,  or  either  of  his        [♦SOT] 

<lepoties,  or  the  Constables  of  the  tswns  wiihin  our  said  county,  or  any  or  either  of 
diem.  Greeting. 

Whereas  E  L  of  M  [addition]  on  the  day  of before  J  D  Esc|  one  of 

our  Justices  of  the  Peace  for  our  county  aforesaid,  recovered  judgment  against  T 

P  of  B  [addition]  for  the  sum  of debt  or  damage,  and dollars  and  — 

cents  for  charges  of  suit,  as  to  us  appears  of  record,  whereof  execution  remains  to 
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Ch.  03.      ^  done;   We  command  you,  therefore  chmt  of  the  money  of  th«  taid  dabCor,  or  of 

his  goods  or  cUatteb  witliin  your  precinct,  at  the  value  thereof  in  money,  you  caua« 

to  be  levied  paid  and  satisfied  unto  the  said  creditor  the  aforeiraid  rams,  being 

dollars  and cent?,  in  the  whole;  and  aL»o  that  out  of  the  money  goodj  or  chat- 
tels of  the  said  debtor,  you  Ic^-y more  for  this  writ,  together  with  your  own 

fees. — And  for  want  of  such  money,  goods  or  diatteb  of  the  said  debtor,  to  be  by 
him  shown  unto  yuu,  or  found  \%  ithin  your  precinct,  to  the  acceptance  of  the  said 
creditor  for  satisfying  the  aforesaid  sums.  We  command  you  to  take  the  lx>dy  of 
the  said  debtor,  uud  him  commit  unto  our  gaol  in  B  and  we  command  the  keeper 
thereof  accordingly  to  receive  tiie  said  debtor  into  our  said  gaol,  and  him  safely  keep 
until  he  pay  tlic  full  sums  above  mentioned,  with  your  fees,*OT  that  he  be  discharged 
by  the  said  creditor,  or  otherwise  b^*  order  of  law.  Hereof  foil  not,  and  make  re- 
turn of  this  writ  witli  your  doings  therein  unto  our  laid  Justice,  within  sixty  days 
next  coming.     Witness  our  said  Justice  at  B  the  •— — •  day  of  in  the  year  of 

our  Lord J  D 

rib  6  41  Sect.  4.     Be  it  further  enacted^   That  the  form  of  the 

writ  of  scire  facias  aforesaid  shall  be  die  form  of  a  writ  of 
scire  facias  upon  a  judgment  recovered  before  a  Justice  of  the 
Peace,  mutatis  mutandis. 

Sect.  6,     Be  it  further  enacted.  That  the  writ  of  dower, 

rMass     fitat  »/  r  ' 

Mnr.  11, 17S4,  and  the  writ  of  seizin  of  dower,  shall  be  sued  out  in  the  forms 

§  3.]  r   11         •  • 

following,  to  wit  : 

[♦308]  [Form*  of  \Vrit  of  Dower,! 

STATE  OF  MAINE. 

Seal.    S s^.     To  the  Shcriflf  of  our  County  of  S or  his  deputy.  Greeting. 

Writ  of  dower.       ^^®  command  you  that  you  summon of in  our  said  county  of  S ,  if 

— —  may  Ixj  found  in  your  precinct,  to  appear  before  our  Justices  of  our  Circuit 

Court  of  Common  lUcas  next  to  be  holdcn  at witliin  and  for  our  said  county 

of  S ,  upon  the day  in next ;  dicn  and  there  in  our  said  court  to  an- 
swer unto of ,  in  a  plea  of  dower,  for  that  [here  the  declaration  ;1  to  the 

damage  of  the  uaid as eaitli  the  sum  of dollars,  as  shall  then  and 

there  appear.     Witness,  T  N  Esq.  at  B ,  the day  of in  the  j-ear  of 

our  Lord L  M  Clerk. 

[Form  of  the  Writ  of  Seizin  of  Dower.] 
STATE  OF  MAINE. 

Seal.  S ss.  To  tlic  ShorifTof  our  said  county  of  S or  his  deputy.  Greeting. 

Whereas  — —  who  Mas   the  wife  of  E  D  late  of  B  in  the  county  aiforesaid,  [ad- 
Writ  of  seizin   dition]  deceased,  before  our  Justices  of  our Court  of holden  atB (or 

0     ower.  Qur  County  aforesaid,  on  the day  of now  last  past,  did  rccoi-er  seizin 

again;»t  A  B  of  B aforesaid  [addition]  of  one  iliird  part  of  a  certain  messuage 

or  tenement,  with  the  nppcrtcnancos,  situate  in  B aforesaid,  in  the  posses- 

•ion  of  the  said  A  B  [addition]  as  her  dower  of  the  endo%Mnent  of  the  said  E  Dher 
certain  husband,  by  our  writ  of  dower,  whereof  she  hath  nothing;  therefore  we 

command  you,  that  to  the  naid full  seizin  of  one  third  part  of  the  aforesaid 

messuage  or  tenement  witli  the  nppertcnances,  you  cause  to  be  had  without  delay,  to 

hold  to in  severalty  by  metes  and  bounds.    We  command  you  also,  that  of  the 

goods  or  chattels  of  the  said  A  B  within  your  precinct,  you  cause  to  be  paid  and 

satisfied  unto  the  said at  the  value  thereof  in  money,  the  tum  of for 

damages  awarded  her  by  our  said  Court  for  her  being  hold  and  kept  out  of  her  dm 
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iforeMiid,  and  costt  expended  on  this  rait,  with ^  cents  more  for  thii  ^-rit; 

and  thereof  abo  to  satisfy  yourself  your  own  fees;  and  for  want  of  goods  or*  chat- 
tels of  the  said  A  B  to  be  by  him  shown  unto  or  found  within  your  precinct  to  sat- 
isfy the  same,  we  command  you  to  take  his  body,  and  to  commit  hfan  to  the  keeper 
of  our  gaol  in  B in  our  county  aforesaid,  within  the  said  prison,  whom  wc  like- 
wise command  to  receive  the  said  A  B  and  him  safely  to  keep  until  lie  pay  unto  the 
gaid  the  full  sum  above  mentioned,  and  also  satisfy  your  fees.  Hereof  fail 
not,  and  make  return  of  this  writ,  and  how  you  shall  have  executed  the  same  to  [here 
insert  the  time  and  place  of  return  as  prescribed  by  law.]  Witness,  £  U  Esq  at  B 
the            ■  day  of in  the  year  of  our  Lord Clerk. 

Sect.  6.  Be  it  further  enacted^  That  the  trustee  writs  Trustee  wHu. 
of  attachment  and  execution  shall  be  sued  out  in  the  forms  teb*^  T795, 
following,  to  wit :  §  ?  1 

[Form  of  Trustee  Writ  of  Attachment-] 
STATE  OF  MAINE. 

Seal.     S ss.    To  the  Sheriff  of  our  county  of ,  or  to  either  of  his 

deputies.  Greeting. 

We  command  you  to  attach  the  goods  and  estate  of  A  B  of  C  within  our  county  Xrustoewrit  of 

of  D  [addition]  to  the  value  of dollars,  and  summons  the  said  A  B  (if  he  attachment. 

may  be  found  in  your  precinct)  to  appear  before  our  Justices  of  our  Circuit  Court  of 

Commun  ]*lcas  next  to  be  holden  at within  and  for  our  county  of on 

the day  of—  then  and  there  in  our  said  Court  to  answer  mrto  E  F  of  G 

within  our  coonty  of  H  [addition]  in  a  plea  of  (/) ,  to  the  damage  of  the  said 

E  F  as  he  sftith  the  sum  of  dollars,  which  shall  then  and  there  be  made  to 

appear,  with  other  due  damages:  and  whereas  the  said  E  F  saith  that  the  said  A  B 
has  not  in  his  own  bands  and  possession,  goods  and  estate  to  the  value  of  "-^^ 
dollars,  aforesaid,  which  can  be  come  at,  to  be  attached,  but  has  intrusted  to,  and 
deposited  in  the  hands  and  (MSjiession  of  J  K  of  ,  [addition]  trustee  of  the 

said  A  B,  goods,  eflccts  and  credits,  to  die  said  value;  We  command  you  therefore, 
that  you  summon  thessiid  J  K  if  he  may  be  found  in  your  precinct  to  appear  before 
our  Justices  of  our  said  Court  to  be  holden  as  aforesaid,  to  show  cause  (if  any  he 
have)  why  execution  to  l)e  issued  upon  such  judgment  nai  the  said  E  F  may  recover 
against  the  said  AB  in  this  action  (if  any)  should  not  issue  against  his  goods,  ef- 
fects or  credits  in  the  hands  and*  possession  of  him  tlic  said  J  K;  and  have  you         [*310] 

there  this  writ,  with  your  doings  therein.     Witness,  L  M  Esq  at the  — — - 

day  of in  the  year  of  our  Lord  one  thousand  eight  huudi'cd  and 

N  O  Clerk. 
[Form  of  Trustee  Execution.] 
STATE  OF  MAINE. 
Seal.    S         ss.    To  the  Sheriff  of  our  county  of——,  or  his  deputy.  Greeting. 
Whereas  D  S  of  R  within  our  county  of  S  [addition]  by  the  consideration  of  our  Jus-  frngi^ 

tices  of  our  Circuit  Court  of  Common  Pleas  holden  at ,  within  and  for  our  tioB. 

county  of  aforesaid,  on  the day  of  recovered  judgment  againgl 

R  F  of in  the  comity  of [addition]  aforesaid,  for  the  smn  of— debtor 

damage  (as  tlie  case  may  Ixi)  and costs  of  suit ;  and  whereas  by  the  consideration 

of  the  same  Court,  execution  was  likewise  awarded  fur  tlie  same  sums  against  the 
goods,  effects  and  credits  of  the  said  R  F  in  the  hands  and  possession  of  A  B  of 

(/)  In  a  foreign  attachment,  where  the  action  was  dismissed  for  want  of 
a  declaration,  the  trustee  was  allowed  his  costs.  Brown  «s.  Seymour  4r  tr. 
1  Pick,  82. 
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C  H .  63*  [additiuo]  ami  C  D  of—*-  [aildition]  TnnteM  of  the  said  debtor,  u  to  im  appears 
of  record,  wboreof  eaacotion  remaiiu  to  be  done :  We  command  you,  therefore,  thai 
of  Uic  goods,  chattels  or  lands  of  the  said  debtor  in  his  own  hands  and  possess  ton,  and 
of  the  goods,  efiacts  and  credits  of  the  said  debtor  in  tlie  hands  and  possession  of  tho 
said  Tnifitocti,j<>intlyand  severally,  you  cause  to  be  paid  and  satis6ed  unto  the  said 
cnnlitor,  at  the  value  tliprcof  in  luuncy,  tlic  aforesaid  sums,  being  in  the  whole, 

^  ith  _.^  more  fur  ibis  writ ;  and  thereof  also  to  satisfy  yourself  for  your  own  fees ; 
and  for  waut  of  good«,  cliattcls  or  lands  of  tlie  said  ddHor,  in  his  own  hands  ami 
possession,  tu  be  Uy  him  sliown  unto  you,  or  found  in  your  precinct,  to  the  acoepc- 
ancc  of  Uic  said  creditor;  and  fur  want  of  goods,  cfiects  and  credits  of  the  said 
debtor  in  the  handy  iuid  poi»cs£iion  of  the  said  Trustees,  to  be  by  them  discovered 
and  exposed  to  you,  to  satisfy  the  fie>'eral  sums  aforesaid,  with  your  own  fees:  We 
command  you  tliat  you  take  the  body  of  the  said  driicor,  and  him  commit  onto  oar 

guol  in  — — ^  in  our  county  of aforesaid,  and  detain  in  your  custody,  within 

our  said  gaul,  until  he  |)uy  the  full  sums  aforementioned,  with  your  fees,  or  that  he 
[*31 1]  ))e  dischargeil  by  the  said  creditor  or  otherviise*  by  order  of  hw.  Hereof  fail  not, 
and  make  return  of  thii*  writ  and  of  your  doings  therein,  [here  insert  the  time  and 
place  of  retuni  aa  by  law  prescribed.]  Witness  W  C  Esq  at  — ^  the  — —  day  of 
,  in  the  year  of  our  Lord .  J  S  Clerk. 

[Mass.  Stat.        Sect.  7.     Be  U  further  enacted.  That  in  proceedines  in 

May  18, 1781,         ^.  ,t.-r  i.j  u 

§  4.]  audita  querela  the  writ  of  attachment  and  summons  thereon, 

shall  be  in  the  form  following,  to  wit : 

[tSee  onward,  [Form  of  Writ  of  Attachment  in  Aoditn  QnarelBt-] 

*^**-  ^1  STATE  OF  BIAINE. 

Sx  j^i,.    ci«t.    To  the  Sheriffof  our  county  of or  Uadflpoly,  CrreeCing. 

.                        We  command  ytm  to  attach  the  goods  or  estate  of  A  B  of  •^^—  to  the  vahte 
mcnt  in  audita  ^^  ^~'~~  dollars,  and  for  want  thereof  to  take  the  body  of  the  said  A  B  if  he 
querela.               may  be  found  in  yonr  precinct,  and  him  safely  keep  so  that  you  have  him  before  ofir 
Justices  of  our C«>urt next  to  be  holden  at within  and  fur  our  coun- 
ty of on  the dav  of  .^—  then  and  tlierc  in  our  said  Court  to  answer  unto 

the  grievous  complaint  of  C  D  of ,  who  complaincth  and  saith  [here  let  the 

declaration  be  intterted]  \ry  all  which  Uic  said  C  D  as  he  saith  is  damaged  the  sum  of 

•^—  dollars,  as  nhall  theu  and  there  be  made  to  appear.     And  have  j'on  there  this 

writ,  with  your  doing?*  therein.     Witness  W  C  Esquire, at       ■   ,  this  — —  day  of 

',  in  the  vcar  of  our  Ijord  — — .  A  H  Clerk. 

[Form  of  Swnmons  in  Audita  Querela.] 

STATE  OF  MAINE. 

S£AL.    SB.     To  A  B  of  Greeting. 

We  command  you  that  you  a|ipear  at  our  ■  Court  — —  next  to  be  hoidcn 

at  ,  within  and  for  ourcoimty  of——,  on  the  day  of ,  then  and 

thereto  answer  to  the  grievous  complaint  df  C  D  of  ■  [here racite  an  abstract  of 

[Ih.  §  6.]  the  dcdaration]  which  complaint  is  to  he  heard  and  tried  at  the  said  Court ;  and 

year  goods  or  estate  are  attached  to  the  value  of—  doUars  to  satisfy  the  judgment 
which  die  said  C  D  may  recover  upon  the  aforesaid  trial.  Fail  not  of  appearance  at 
your  peril.    Witness,  W  C  Estjuire  at  —  the  —  day  of  iu  the  year 

of  otnr  Lonl  — .  A  H  Clerk. 

[♦312]  Sect.  8*.     Be  it  further  enacted^  That  where  the  writ 

[lb.  §  7.]        of  audita  querela  shall  be  issued,  in  the  form  of  a  writ  of  sum- 
mons, the  form  thereof  may  be  as  folio weth  : 


Summons   in 
audita  querela. 
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STATE  OF  MAINE.  Gh.    63. 

Seal.    —  ss.    To  ihe  sherifTof  our  county  of  —  or  h»  deputy.    Greeting.      v^^^^-^ 

We  command  you  that  you  summons  A  B  of  i       ^  if  he  mny  he  found  iu  your  Audita  querela 
precinct,  to  appear  before  our  Justices  of  our  Conrt        '  nwtt  to  be  holdcn  in  formofsum- 

at  ^— ^—  within  and  for  our  county  of on  the—  day  of  then  and  ™ona. 

there  in  our  said  Court  to  answer  to  the  g^evous  complaint  of  C  D  of who 

complaineth  and  saith  [here  let  the  declaration  be  inserted]  ;  by  all  which  the  said 
C  D  as  he  saith,  is  damaged  tlic  sum  of——  dollars  as  shall  then  and  there  be  made 
to  appear.  And  have  you  there  this  writ  with  your  doings  therein.  Witness  W  C 
Esquire  at  —  this day  of in  the  year  of  our  Lord .     A  H  Clerk. 

Sect.  9.     Be  it  further  enacted^  That  in  all  proceedings  [Mass.  Stat, 
in  replevin,  the  writs  in  the  following  cases  shall  be  in  form  §"i^]  ^*  ^     ' 
following,  to  wit : 

[Form  of  a  Writ  of  Replevin  for  liberation  of  Cattle  Impounded.] 

STATE  OF  MAIiNE. 

L.  s.    S  ss.    To  the  Sherilf  of  our  County  of  S— — ,  or  his  deputy,  or  to 

either  of  the  Constables  of  the  town  of  B  in  the  said  county,  Greeting. 

We  command  you  tliat  you  replevy  [here  insert  a  detcripUoa  of  the  beast  or  w  *.       f 
beasts  impounded]  belonging  to  P  I)  of  B  [addition]  now  diatmiaed  or  impounded  plevin  for  cat- 
^y  S  P  of  B  [addition]  in  the  common  pound  in  said  B  (or  n  audi  odMr  place  as  tie  impounded, 
they  may  be  restrained)  and  them  deliver  unto  the  said  P  D.    Proridedy  Ihe  same 
are  not  taken  and  detained  upon  mesne  process,  warranl  of  distrtM,  or  upon 
execution,  as  tke  propexij  of  the  said  P  D  and  summoa  the  laid  S  P  to  appear  be- 
fore J  S  oneof  oar  Justices  of  the  Peace  for  our  said  coonty  of  S  at  bis  dwclhng 
hoiiM  ia  B  OB  Ihe  *-^-«  day  of  at  —— — -  of  the  clock  in  the  —  noon, 

to  aaiwer  imto  the  sud  P  D  in  a  writ  of  replevin,  for  that  the  said  S  P  on  the  ^-— ^ 
day  of  at  a  place  called  A  in  B  aforesaid,*  unlawfully  took  and  impounded         [*313] 

the  said  ,  and  the  same  unjustly  detained  to  this  day,  to  the  damage  of  the 

said  P  D  as  ho  saitli  the  sum  of  dollars,  as  shall  then  and  there  appear  with 

other  due  damages :  Provided,  he  the  said  P  D  shall  give  bond,  with  sufficient  sure- 
ty or  sureties  to  the  said  S  P  in  the  sum  of  ,  being  double  the  value  of  the 
said  beasts,  to  prosecute  his  said  replevin  to  final  judgment,  and  to  pay  such  dama- 
ges and  costs  as  the  said  S  P  shall  recover  against  him,  and  also  to  return  the  said 
,  Id  case  such  shall  be  the  final  judgment.  And  of  this  writ  with  your  doings 
hereon,  and  the  bond  you  shall  take,  you  are  to  make  return  to  our  said  Justice  on 
or  before  the  said  —  day  of             at  —  o'clock.    Witness,  J  S  our  said  Justice; 

at  B  in  tlic  said  county,  tiiis  — —  day  of Anno  Domini .  J  S 

[Form  of  a  Writ  of  Replevin  for  goods  or  chattels  taken,  distrained  or  attached, 

which  are  claimed  by  a  third  person,  when  of  the  value  of  more  than  twenty  dollars.] 

STATE  OF  MAINE. 

t.  8.    S 8s.    To  the  Sheriff  of  our  couniy  ofS      ■,  or  his  deputy.  Greeting. 

[Or  if  the  Sheriff  or  his  deputy  arc  defendants,  (hen  it  mi^  be  directed  to  a  Coroner  J 

We  command  you  that  you  replevy  the  goods  and  chattels  following,  tIs.  [hen  Wrltof  fwbv- 
enumerate  and  particularly  describe  them]  belongiogtoP  Dof  B  [addition]  Bowlgr  b   fiw^sddi 


ken,  detained  or  attached  (as  the  case  may  be)  by  S  P  of  B  [additioB]  at  -r—  in  B 
aforesaid,  and  them  deliver  unto  the  said  P  D.    Provided,  the  same  Mm  sol  lafcpB  [IK  §  4,] 
and  detained  upon  mesne  process,  warrant  of  distress,  or  upon  execution,  as  iho  -g        .     j^^^ 
property  of  the  said  P  D  and  summon  the  said  S  P  that  he  appear  before  oar  Justices  \q\^  3  p,  2S8J 
of  our  Circuit  Court  of  Common  Picas  (g),  next  to  be  holdea  at  B  within  aad  fax  our  ' 

(g)  By  ch.  443,  vol.  3,  p.  286,  Justices  of  the  Peace,  and  by  act  of  Feb. 
S7, 1882,  the  Mnnkipal  Coart  in  Portland,  are  invested  with  jurisdiction  in 


■-*». 
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C  H      63       counly  of  S—  on  the        ■      day  of  — ^—  to  anvwcr  unto  the  said  P  D  in  a  plea 

of  replevin,  for  that  the  Miid  S  P  on  the day  of at  said  B  unlaiK-fullj,  and 

without  any  jutlifiablc  caa^;,  look  the  goods  and  chattels  of  the  said  P  D  as  afore- 
said^ and  them  unla^'fully  detaineil  to  this  day,  to  the  damage  of  the  said  P  D  aji  ho 
r*3141         9^y»t  the  sum  of  dollars :  Provided,  he  the  said  P  1)  shall  give  bond*  to  the  said 

S  P  wiih  sufficient  surely  or  sunHics  in  the  sum  of dollars,  l>cing^  twice  (^)  ihc 

value  of  tlic  said  goods  and  chattels,  to  prosecute  the  said  replevin  to  final  judgment, 
and  to  pay  such  damain^'s  and  cost>  as  the  said  S  P  shall  recover  against  him ;  ami  al- 
so to  return  and  restore  the  same  gootU  and  chattels,  in  like  ^oo<l  order  and  condition 
as  when  taken,  in  ca>e  such  shall  1h>  the  final  judgment ;  and  have  yon  there  tliis  writ, 
with  vour  doinj^*;  herein,  together  with  the  bond  you  shall  lake.     Witness  S  N  Esq  at 

B  this day  of Anno  Domini .  E  P  Clerk. 

[Form  of  Writ  of  Restitution  on  Juiit^nent  rendere<l  before  a  Justice  of  ihe  Peace.] 

STATK  OF  MAINE. 

L.  s.     S ss.     To  the  Shcritftif  our  county  ofS  ,  or  his  deputy.  Greeting'. 

Writ  of  resti-  Whereas  P  1)  of  B  in  our  county  of  8  [addition]  lately  replevied  the  bcast:i  follow- 
tution  from  a  Jng  :  [Here  insert  such  description  of  them  as  they  had  in  the  writ  of  replevin]  which 
Justice  of  S  P  of  B  in  our  county  of  S [additioti]  had  unlawfully  taken  and  unjustly  de- 

tained, as  the  said  \*  I>  sugc^'sted,  and  cause<l  the  sai  1  S  P  to  be  sammoned  before  J 
[lb.  §  6.]  S  one  of  our  Justices  of  the  Peace,  for  our  sai*!  county  of  S  to  answer  unto  the  «aid  P 

D  for  such  supposed  unlawful  taking  and  detaining,  at  a  day  now  passed :  ami  wliere- 
as  u]>on  Ihe  — —  day  of  at  B  aforesaid.  u)>on  a  hearing  of  the  cause  of  taking  ami 
delainioff  the  said  bensts,  before  our  said  Justice,  it  appeared  that  the  same  takinsr 
and  detaining  was  lawful  and  justifial>le ;  Whereupon  it  waa  Iben  and  there  consid- 
ered, that  the  same  beasts  l>e  returueii.  and  restored  to  the  Mid  8  P  irrepleviable,  and 
that  the  said  S  P  recover  against  the  said  P  I>  the  sum  of  daaiag€»,for  his  takings 
the  same  by  the  said  process  of  replevin,  and  the  furtlier  sum  of  ■  ■  ■  for  hi*  eosts, 
arisen  in  the  defence  of  the  said  suit,  as  by  the  record  of  our  said  Jottice.  beAire  him 
remaining  to  us  ap|K^ars ;  whereof  execution  remains  to  be  done :  We  command  you 
therefore,  that  vou  forthw  ilh  return  and  restore  the  same  beasts  unto  the  said  $  P. 
And  also  that  of  the  money  of  the  said  P  Dor  of  his  goods  or  chnltels  within  your  pre- 
r*l1  M         cinct,  at  the  value  thereof  in  money  you*  catise  to  be  levietl,  paid  and  satisfied  unto 

the  Kud  creditor  the  aforesaid  mnn*;,  being in  tlie  whole,  with  — —  cents  mi»re 

for  this  writ,  together  with  yoiu*  own  feet*;  and  for  want  of  mich  money,  good^  or 
chattels  of  the  naid  debtor  to  lie  by  him  shown  unto  yo«i  or  found  within  your  pre- 
eind,  to  the  acceptance  of  the  Raid  creditor  for  satiitfying  the  a(brei>aid  sump;  We 
command  you  to  kike  the  iKxly  of  the  said  debtor,  and  him  commit  unto  onr  gaol  in 
B  and  we  command  the  ki?e}x?r  thereof  accordingly,  to  receive  the  said  debtor  into 
our  said  gaol,  and  him  safely  to  keep,  until  he  pay  the  full  sums  above  mentioned, 
with  your  fee?,  or  that  he  l>c  diseharged  by  the  said  creditor,  or  otherwise  by  order 
of  law.     Hereof  fail  not,  and  make  return. of  this  writ,  with  yoor  doings  therc- 

actiona  or  replevin  where  the  valae  of  the  goods  in  diipote  does  not  exceed 
twenty  dollon. 

(A)  1.  It  is  DO  ffnflScient  ground  to  qnash  a  writ  of  replerhi,  that  the  officer 
hat  taken  bond  for  a  larger  sum  than  the  writ  directed.  Clap  vs.  Ouild, 
8  Mass.  158.' 

2.  Where  the  bond  was  executed  by  the  sorety  before  the  serrice  of  the 
writ,  bat  not  by  the  principal  until  aflcr  the  retnrn  of  the  writ  and  the  entry 
of  the  action,  it  was  bolden  good  in  an  action  apon  it.  Cody  vs,  Eggle§tom 
k  al,  282. 
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in,  onto  our  Hiid  Juttice,  within  sixty  days  next  coining.    Witnets  our  said  Jim-      Cu*    63. 

tice  at  B  the the  day  of in  the  year  of  our  Lord .  J  S 

[Form  of  Writ  of  Witliemam.]  n-^^v-^^ 

STATE  OF  MAINE. 
L.  s.    S—  n.    To  the  Sheriff  of  onr  county  of  S— — ,  or  his  deputy.  Greeting. 

Whereas  P  D  of  B  in  oiu*  county  of  S  [addition]  lately  replevied  the  beasts  fol-  Withernam, 
lowing,  viz.  [here  insert  such  description  of  them  as  they  had  in  the  writ  of  replev- 
in] and  which  were  at  the  time  of  tlie  replevy,  of  the  value  of which  S  P  of  [lb.  §  7.] 

B  aforesaid  had  unlawfully  taken  and  detained,  as  tlie  said  P  D  suggested,  and 
caused  the  said  S.  P.  to  be  summoned  before  J  S  one  of  our  Justices  of  the  Peace, 
for  our  said  county  of  S  to  answer  unto  the  said  P  D  for  such  supposed  unlawful 
taking  and  detaining,  at  a  day  now  passed ;  and  whereas  upon  the  — — —  day  of 

at  B  aforesaid,  upon  a  hearing  of  the  cause  of  taking  and  detaining  the  said 

beasts,  by  our  said  Justice,  it  was  determined,  that  the  same  taking  and  detaining, 
was  lawAil  and  justifiable:  Whereupon  it  was  then  and  there  considered,  that  the 
beasts  be  returned  and  restored  to  the  said  S  P  irrepleviable,  and  for  his  damages 
and  costs;  and  afterwards  on  die  day  of  our  writ  of  return  and  res- 

titution issued,  in  due  form  of  law,  directed  to  the  Sheriff  of  our  said  county  of  S 
or  his  deputy,  to  return  the  same  accordingly;  which  writ  of  return  and  restitution 

was  delivered  to  C  D  to*  execute  accordingly;    who  on  the day  of re-         r^ilAI 

turned  thereon,  [here  insert  the  return  made  by  tlie  officer,  of  his  inability  to  return 
the  beast.]  And  we  being  desirous  that  tlic  said  P  D  should  not,  by  his  false  sug- 
gestions and  pretensions  any  longer  detain  the  beasts  so  by  him  replevied  as  afore- 
said, command  you  forthwith  to  take  thn  beasts  of  the  said  P  D  of  like  kind  and 
value,  if  any  he  hath  to  be  found  in  your  precinct,  in  withernam,  and  in  default 
thereof  any  other  of  his  goods  and  chattels  to  the  full  value,  in  withernam,  and  them 
deliver  unto  the  said  S  P  to  be  by  him  kept,  used  and  improved,  until  the  said  P 
D  shall  restore  him  the  beasts  he  took  from  him,  by  our  %vrit  of  replevin,  as  afore- 
said ;  and  also  that  of  the  money  of  the  said  P  D  or  of  his  goods  or  chattels  to  be 
found  within  your  precinct,  at  the  value  thereof  iA  money,  you  cause  to  be  paid  and 
satisfied  unto  the  said  S  P for  this  writ  together  with  your  own  fees  for  ex- 
ecuting the  same.  Hereof  fail  not,  and  make  return  of  this  writ,  with  your  doings 
herein,  unto  our  said  Justice,  within  sixty  days  next  coming.  Witness,  our  said 
Justice  at  B  the  —  day  of in  the  year  of  our  Lord .  J  S 

Sect.   10.     Be  it  further  enacted.   That  the  form  of  the  ^,, 

.    .  [Mass.  Stat* 

writ  for  the  replevying  of  a  person,  and  of  original  and  alias  Feb.  19, 1787, 
writs  of  Witheraam  shall  be  as  follows,  to  wit : 

[Replevying  a  person.] 
[Form  of  the  original  Writ  where  any  person  stands  conmiittcd  by  lawful  authority.] 

STATE  OF  MAINE. 

t.  s.    S ss.     To  the  Sheriff  (1)  of  our  county  of  S ,  Greeting. 

We  command  you,  that  justly  and  without  delay,  you  cause  to  be  replevied  CD  w  ..  -^ 
who  (as  it  is  said)  is  taken  and  detained  in  our  gaol  in  N  within  our  said  coonty  plmj^  > JMr- 
of  S  by  the  commitment  of  A  B  that  he  the  said  C  D  may  be  at  omr  Supreme  Judi-  boq  lawfiil^ 

cial  Court,  next  to  be  holden  at within  our  county  aforesaid,  upon  the committed. 

day  of—  next,  then  and  there  in  our  said  Court  to  answer  to  all  such  things  at 
shall  be  then  and  there  objected  against  him,  more  especially  for  the  ofience  for 

(t)  This  writ  can  be  serTcd  by  the  Sheriff"  only,  or  by  the  coroner  when 
the  Sheriff*  is  a  party,  bnt  in  no  case  by  a  deputy  Sheriff.  Wood,  Jun,  ». 
Jloi$,  II  Man,  S71.  -* 

Vol.  I.  50 
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CH*  68.  which  be  fftaikls  committed,  unless,  while  the  writ  of  habeas  corpus  ifliuqieiided  fay 
^^  --  .  the*  Legislature,  be  stands  committed  by  the  Supreme  Executive  Power  of  ihc 
r«Q|i^-i  State,  as  dangerous  to  tlie  public  safety ,  or  by  the  same  or  some  subordinate  au- 
thority of  tlic  government,  for  treason,  the  death  of  man,  counterfeiting  the  com- 
mon currency  y  house  burning,  burglary,  robbery  or  some  other  offence  whereof  if  lie 
is  convicted,  be  may  suffer  death  or  banishment ;  or  unless  he  is  holden  under  exe- 
cution upon  judgment  for  debt,  forfeiture  or  in  withernam,  w  by  distress  for  tuxes, 
or  uoder  sentence  after  conviction,  for  fine,  or  costs,  or  in  punishment.  Witness, 
WCEsqat the day  of— in  the  year  of  our  Lord .     L  H  Clerk. 

And  where  the  plaintifF  is  held  witliout  order  of  law,  the 
writ  shall  be  in  form  following,  viz. 

STATE  OF  MAINE. 

L.  f .    S ss.     To  the  Sheriff  of  our  county  of  S^—,  Greeting. 

We  command  you  tliat  justly  and  without  delay  you  cause  to  be  replevied  C  D 
Writ  for  re-  ^^^  ^^s  it  is  said)  is  tukcu  and  detained  in  a  place  called  N  within  our  said  coun- 
■oncommit^  ty  of  S  by  tlic  duress  of  G  H  that  he  the  said  C  D  may  appear  at  our  Circuit  Court 
without    order  of  Common  Pleas,  next  to  be  holden  at  ■  within  and  for  our  said  county  of  S 

of  Law.  upon  the  — ^—  day  of  next,  then  and  there  in  our  said  Court  to  demand 

right  and  justice  against  the  said  G  II  for  the  duress  and  imprisonment  aforesaid , 
and  to  prosecute  his  replevin  as  the  law  directs.  Provided,  that  if  he,  the  said  C 
D  is  held  by  the  said  G  H  as  his  ward,  infant,  or  one  to  whose  service  he  is  enti- 
tled, or  as  a  principal  to  whom  the  said  G  H  is  bail,  and  he  shall  make  yon  secure 
by  good  and  lawful  mainpernors  for  his  appearing  at  our  Court  aforesaid  to  prose- 
cute his  replevin  against  the  said  G  II  and  to  have  his  body  at  the  same  Court,  ready 
to  be  re-dcHvered  if  ordered  tlicreunto,  and  to  pay  all  such  damages  and  co«ts,  as 
shall  be  then  and  there  awarded  against  him ;  then  and  not  otherwise  you  arc  to 
delivw  him;  and  if  the  said  C  D  is  by  you  delivered  at  any  day  before  the  sitting 
of  our  said  Court,  you  are  to  sununon  the  said  G  II  by  serving  him  with  an  attest- 
ed copy  of  this  writ,  that  he  may  appear  at  our  said  Court,  to  answer  unto  the  said 

[*318]         C  D  upon  his  replevin.     Witness,*  T  N  Esq  at  B  the day  of in  the 

year  of  our  Lord .  X  Y  Clerk. 

[Original  Writ  of  Withernam.] 
STATE  OF  MAINE. 

L.  s.    S ss.    To  the  Sheriff  of  our  county  of  8        ■,  Greeting. 

Whereas  we  have  heretofore,  by  our  writ  for  replevying  a  person,  commanded 
you  that  justly  and  without  delay  [here  the  original  writ  for  replevying  a  person 
shall  be  recited]  and  you  having  returned  thereupon  [here  the  Sheriff's  return  shall 
be  recited.]  We  therefore  command  you  that  without  delay  you  take  tlie  body  of 
the  said  G  H  if  he  may  be  found  in  your  precinct,  and  him  safely  keep,  so  that  lie 

may  be  at  our  Circuit  Court  of  Common  Pleas,  next  to  be  holden  at within 

and  for  our  said  county  of  S  on  the  — ^— .  day  of next,  then  and  there  in 

our  said  Court  to  traverse  the  return  aforesaid  u{)on  our  original  writ  for  replcv^'- 
iog  a  person,  and  tliat  if  he  shall  be  found  guilty  of  the  elongation  of  the  said  C  D 
he  may  be  held  by  our  alias  vrrit  of  withernam,  until  he  shall  produce  the  body  of 
the  said  C  D  that  he  may  be  delivered  as  the  law  directs.    Witness,  T  N  Esq  at  B 
the day  of in  the  year  of  our  Lord .  X  Y  Clerk. 

And  the  alias  Writ  of  Withernam  shall  be  in  form  follow- 
ing, viz. 

STATE  OF  MAINE. 

I,,  8.    S— »  SS.    To  the  Sheriff  of  our  county  of  S——,  Greeting. 

WiUMrnam  Whereas  we  commanded  you,  by  our  original  writ  for  the  raplevying  of  a  person 

that  [here  the  original  writ  for  replevying  a  person  shall  be  recited]  upon  which 


[lb.  $  5.] 
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writ  a  return  was  made,  that  [here  the  return  ihall  be  recited]  whereupon  oar  writ     Ch.  63. 

of  withernam  waa  duly  issued  commanding  you  that  [here  the  writ  of  withernam      \^^^  -^^- 
ehall  be  rr«tiedj  and  at  our  said  Court  the  said  G  U  [here  all  the  consequent  pro- 
ceedings shall  be  recited]  whereupon  it  was  considered  and  adjudged  by  our  said 
Court,  that  the  body  of  the  said  G  H  should  be  taken  and  held,  until  he  shall  pro- 
duce the  body  of  the  said  C  D  and  until  he  shall  pay  the  sum  of taxed  in 

costs  against  him.     Wc  therefore  command  you,  that  you  take  the  body  of  the  said 

G  H  into  your  custody,  and*  him  there  to  hold  irreplcviably  in  one  of  oar  gaols  in         [*319] 

our  said  county  of  S  until  he  shall  produce  the  body  of  the  said  C  D  or  is 

discharged  by  order  of  law.     Witness, Esq  at  B  the day  of 

in  the  year  of  our  Lord .  Clerk. 

Sect.  11.  Be  it  Jurther  enacted^  That  in  all  civil  cau- 
ses, pending  in  any  Court,  the  subpoena  to  witnesses  shall  be 
in  the  form  following,  to  wit : 

[Subpccna  for  Witnesses.] 

S 88.    To  A  B  of  C  [addition]  Greeting, 

You  are  hereby  required  in  the  name  of  the  State  of  Maine,  to  make  your  ap- 
pearance before  the  Justices  of  the next  to  be  holden  at  B  within  and  for  the  Subpoena     for 

county  of  S  on  the  -^—  day  of  —  to  give  evidence  of  what  you  know  rela-  witnesses. 

ting  to  an  action  or  plea  of  then  and  there  to  be  heard  and  tried  betwixt  A 

B  of  C  [addition]  plaintiff,  and  D  E  of  E  [addition]  defendant.    Hereof  fail  not,  as 

you  will  answer  your  default  under  the  pains  and  penalty  in  the  law  in  that  behalf 

made  and  provided.    Dated  at  B  the  -»«— .  day  of  — — ,  in  the  year  of  our 

Lord A  D  Clerk. 

Sect.  12.  Be  it  further  enactedj  That  in  all  proceed- 
ings in  forcible  entry  and  detainer,  the  warrant  to  summon  a 
jury,  the  summons  to  the  party  complained  against,  and  the 
writ  of  restitution  shall  be  in  the  forms  following,  to  wit : 

[Forcible  Entry  and  Detainer.] 

[Form  of  Warrant  to  Sheriff  to  summon  a  Jury.] 

STATE  OF  MAINE. 

L.  s.    S 8S.    To  the  Sheriff  of  the  county  of  S ,  Greeting. 

Whereas  complaint  is  made  to  us  the  subscribers,  two  of  the  Justices  of  the 
Peace  for  and  within  the  county  of  S  quorum  unus,  by  A  B  of  D  in  the  same  coun-  Form  of  war- 
ty, gentleman,  that  E  F  of yeoman,  upon  the  —  day  of—  at  D  afore-  rant  to  summon 

aaid,  with  force  and  arms,  and  with  a  strong  hand,  did  unlawfully  and  forcibly  en-  kiA^ntrv   and 
ter  into  and  upon  a  tract  of  land  of  him  the  said  A  B  at  D  aforesaid,  containing  detainer. 

acres  bounded  as  follows,  viz.  (or  into  the  messuage  or  tenement  of  him  the 

said  A  B  as  the  case  may  be)  and  him  tlic  said  A  B  with  force  and  a  strong  hand 
SIB  aforesaid,  did  expel*  and  unlawfully  put  out  of  the  possession  of  the  same,  [or  if  [*8S0] 
it  is  a  forcibb  detainer  only,  then  the  entry  shall  be  described  and  the  detainer  in- 
serted as  follows:]  and  him  tlic  said  A  B  does  unlawfully,  unjustly,  and  with  a 
strong  hand,  deforce  and  still  keep  out  of  the  possession  of  the  same.  You  are 
therefore  commanded  in  behalf  of  the  said  State,  to  cause  to  come  before  us  upon 

the  — — >  day  of at  ,  in  the  said  county  twelve  good  and  lawful  men 

of  our  county  each  one  of  whom  having  a  freehold  of  the  yearly  value  of  five  dollars 
to  be  empannelled  and  sworn  to  inquire  into  the  forcible  entry  and  detainer  (or  the 
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Ch.    63.     detaioer)  albre  deMribcd.    Given  nndw  our  hand*  and  teab  tba  — ^  day  of 

in  Um  year  of  our  Lord  — . 

R  S  >  JutUoes  of  the  Peace, 
N  O  >         qoonun  unos. 

[Forcible  Eotrj  and  Detainer.] 

[Form  of  Summons  to  the  party  complained  against] 

STATE  OF  MAINE. 

L.  s.    S  M.     To  the  Sheriff  of  our  county  of  S ,  Greeting. 

tb^Dam  com-       ^^'^  command  you  that  you  summon  E  F  of to  appear  before  the  stifaecri- 

|ilaincd  against  bcrv,  two  of  our  Justices  of  the  Peace,  within  and  for  our  said  county  of  S 

quorum  unu«,  at  a  place  called in  D— — .  in  the  said  county,  at o'clock 

iQ  ihe noon,  then  an  J  there  to  answer  to,  and  defend  against  the  complaint  of 

A  B  to  them  exhibited,  wherein  be  complains  that  [here  the  complaint  shall  be  re- 
cited] and  >ou  arc  to  make  a  return  of  this  writ,  with  your  doings  therein  unto  our 
said  Justices,  upon  or  before  the  said  day.    Witnesses,  our  said  Justices,  the  — — > 

day  of in  tljc  year  of  our  Lord  — — .  N  O 

R  S 
[Forcible  Entry  and  Detainer.] 
[Form  of  Writ  of  Restitution.] 
STATE  OF  MAINE. 
L.  f.     8—-  ss.    To  the  Sheriff  of  our  county  of  S  ,  Greeting. 

Wr't     f  rwiirt'        Whereas  at  a  Court  of  Inquiry  of  forciUe  entry  and  detainer »  held  at  D  in  our 

tution.  county  of  S  upon  the day  of in  the  year  of  our  Lord ,  brfore  R  S  and 

N  O  Elsquires,  two  Justices  of  the  Peace  for  our  said  county  of  S  quorum  unos,  the 
[*321]        Jurors  empannelled  and*  sworn  by  our  said  Justices,  did  return  their  verdict  in 
writing  signed  by  each  of  them,  that  A  B  was  upon  the  day  of  in  the 

rightful  possession  of  a  certain  messuage  or  tract  of  land  [as  in  the  verdict  return- 
ed] and  that  &c.  [as  in  the  verdict]  whereupon  it  was  considered  by  our  said  Jus- 
tices, that  the  said  A  B  should  have  restitution  of  the  same.  We  tliMvlbre  com- 
mand you,  that  taking  with  you  the  force  of  the  county,  if  necessary,  you  cause  the 
said  E  F  to  be  forthwith  removed  (rom  the  premises,  and  the  said  A  B  to  have 
the  peaceable  restitution  of  the  same;  and  also  that  you  levy  of  the  goods,  chattels 
or  lands  of  the  said  E  F  the  sum  of  being  costs  taxed  a|^inst  him  on  the 

trial  aforesaid,  together  with centii  more  for  this  writ  and  your  own  fees, 

and  for  want  of  such  goods,  chatteb  or  lands  of  the  said  E  F  by  yon  found,  you  are 
commanded  to  take  the  body  of  the  said  E  F  and  him  commit  to  our  gaol  in  L  in 
our  said  county  of  S  there  to  remain  until  he  diall  pay  the  sum  aforesaid,  together 
with  all  fees  arising  on  the  service  of  this  writ,  or  until  he  is  ddivered  by  order  of 
law,  and  make  return  of  this  writ,  with  your  doings  therein,  within  twenty  days 

next  coming.     Witne^c,  our  said  Justices,  at  D  aforesaid,  the  -«^—  day  of 

in  the  year  of  our  Lord  R  S 

N  O 
[Approved  March  19,  1821.] 
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Chapter  04«  Cii.  64. 

AN  ACT  directing  the  Process  in  Habeas  Corpus. 

Wberxai  the  >«Tit  commonly  called  the  Writ  of  Habeas  Corpus  is  a  writ  of  right  Preamble.  • 
to  viiich  the  citixens  of  this  State,  by  the  constitution  and  the  bw  of  the  land  are 
at  all  times  entitled ,  to  obtain  relief  from  every  wrongful  imprisonment,  or  un- 
lawful restraint  of  personal  liberty: 

Sect.   1.     JlSE  it  enacted  by  the  Senate  and  House  of  who  areeMi- 
Representatives^  in  Legislature  assembled^   That  any  person  habe«w  Mrpwf 
imprisoned  in  any  common  gaol,  or  otherwise  restrained  of  JIj^pM^foHt. 
his  personal  liberty  by  any  officer  or  officers,  or  any  other  ^ 
person  or  persons  for  any  cause  or  upon  any  pretence  what-  Mar.  16, 1785, 
ever,  he,  or  any  (a)  person  in  his  behalf,  may  complain,  in 
writing,  to*  the  Supreme  Judicial  Court  of  this  State,  or  to  any       [•322] 
one  Judge  of  said  Court,  in  term  time  in  any  county,  or  to 
any  one  or  more  of  the  Judges  thereof  in  the  vacation  time 
of  the  said  Court ;  and  upon  such  complaint,  and  upon  view 
of  the  copy  of  the  warrant,  (if  any  there  be,)  by  which  such 
person  stands  committed,  or  upon  his  affidavit  certified  by  a 
Justice  of  the  Peace,  or  on  the  oath  of  the  person  applying 
on  his  behalf,  or  any  other  credible  witness,  or  upon  the  affi- 

(a)  1.  If  a  minor  is  withheld  from  his  parents  or  guardians  against  their  will, 
the  court  will  put  him  at  liberty  from  such  restraint^  although  the  minor  may 
not  wish  it     Com.  vs.  Harrison,  11  Mass.  65. 

2.  Where  a  female  child,  between  eleven  and  twelve  years  of  age,  whoso 
father  was  dead,  was  committed  by  her  mother  to  the  respondent,  a  member 
of  the  society  of  Shakers,  on  a  verbal  contract  for  her  support  and  education, 
and  afterwards  a  guardian  was  appointed  who  claimed  the  custody  of  the 
child,  and  obtained  a  writ  of  habeas  corpus  directed  to  the  respondent,  the 
conrt  refused  to  determine  in  this  summary  process,  upon  the  rights  of  the 
mother  and  of  the  guardian,  and  ordered  that  the  child  might  remain  with  the 
refpoodent  or  go  at  large,  at  her  election.  Com.  o«.  Hammond ,  10  Pick. 
274. 

3.  A  bosband  and  wifo  having  separated,  ponroont  to  artiolee  previoosly 
entered  into,  in  which  be  had  stipulated  that  in  the  event  of  such  separation 
the  children  ahonld  remain  with  her  ;  the  conrt,  on  habeas  corpus  sued  out 
at  bis  request,  ordered  the  children  into  the  custody  of  the  mother,  pursuant 
to  the  articles  of  separation;  she  living  with  her  father,  and  they  being  of  an 
age  to  require  her  care.     State  vs.  Smith,  6  Olf.  462. 

4.  Independent  of  such  articles,  the  court  in  such  cases,  will  exercise  its 
Mund  discretion,  the  father  having  no  vested  right,  in  any  case,  to  the  ex- 
clusive cnstody  of  his  children.     lb. 
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Cu.  G4.     davit  of  such  witness,  certified  as  aforesaid,  if  he  lives  more 
'^^'^^^     llian  twenty  miles  from  tlie  Court  or  Judge  applied  to,  that  a 
copy  of  such  warrant  has  been  demanded  and  denied  ;  die 
Slip.  J.  r.Mirt,  said  Court  or  Judge  In  term  time,  and  tlie  said  Judge  in  the 
ihiriof  m:ir     vacaiion,  hereby  are  respectively  authorized  and  required  to 
gnui  Uic  uni,  a^vard  a  writ  of  habeas  corpus,  directed  to  the  officer  or  per- 
son imprisoning  or  restraining  the  complainant,  returnable 
Rtuniable  to     forthwith  to  such  Court  or  Judge  who  awarded  the  same,  or 
any  Jiuigc        to  any  other  Judge  of  said  Court ;  except  the  complaint  be 
^"^  '  in  favour  of  persons  conunitted  for  treason  or  felony,  or  for 

Penoiu  confi-  suspicion  thereof,  or  as  accessary  to  the  latter  before  the  fact, 
!Ifftnc«i,*^&c/"  plainly  and  specially  expressed  in  tlie  warrant  of  commitment, 
wriu*°*^  *^^  or  persons  convict  or  in  execution  by  legal  process,  criminal 
[tRiic}'«  case,  or  civiljf  or  committed  by  mesne  process  in  any  civil  action 
Cutting  &"iix.  ^^^  \y^^t,  of  reasonable  bail,  and  persons  with  regard  to  whom 
•k'ixAi**^**^'  ^®  benefit  of  the  said  writ  shall  be  suspended  by  the  Legis- 
lature  agreeably  to  the  Constitution  :  Provided^  That  nothing 
in  tliis  act  contained  shall  be  construed  to  hinder  or  restrain 
But  said  Court  thc  said  Suprcmc  Judicial  Court,  in  term  time,  or  any  one  or 
faaiiibr^ny  oi^  more  Judges  thereof,  in  the  vacation,  from  bailing  any  person 
auncs^ed,  wherever  and  for  whatever  ofience  committed,  at  their  dis- 
cretion, whenever  thc  circumstances  of  the  case  shall  appear 
to  require  it ;  persons  committed  by  the  Governor  and  Coun- 
cil, Senate  or  House  of  Representatives,  agreeably  to,  and 
for  the  causes  mentioned  in  the  Constitution,  alw^ays  excepted, 
rorm  of  writ!       Sect.  2.     Be  it  further  enacted^  That  such  writ,  when 
SfewTSJir  ^^^^^®^  ^y  ^^^  said  Court,  shall  be  signed  by  the  Clerk,  test- 
ed by  the  first  Justice  who  is  not  party  thereto,  and  sealed 

[lb.  §  2.]  .  r      J  1 

with  the  seal  dicreof ;  but  when  awarded  by  any  Judge,  in 
the  vacation,  shall  only  be  imder  the  hand  and  seal  of  such 
[•323]  Judge,  and  shall  direct  the  place  to  which  tiie  complainant* 
shall  be  brought ;  and  thc  form  of  such  writ  when  awarded 
by  tlie  Supreme  Judicial  Court,  shall  be  as  follows,  viz, 

STATE  OF  MAINE. 
(L.  s.)    S M.    To ,  Greeting. 

Wc  commaiicl  you  that  tho  body  of  A  B  of—,  in  our  prison,  ander  yourcnv- 
tody  [or  by  yuu  iiiipr ironed  and  restraiucd  of  hii  liberty,  as  the  case  mny  be]  as  ic 
is  said,  together  with  the  day  and  cause  of  his  taking  and  detaining,  bj  whatsoever 
name  tlic  said  A  B  shull  be  called  or  charged,  you  have  before  our  Jiatioea  of  our 

Supreme  Judiciul  Court,  holden  at  B  within  and  ibr  thc  county  of  S im- 

»ediately  after  tlio  receipt  of  ihiu  writ,  to  do  and  receive  what  our  said  Jiisticcfl 
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vhall  tliOD  and  there  aonaider  concerning  him  (or  her)  in  this  1)ehalf,  and  hare  tlicre     ClI.    64. 

thin  wriu    Witness, ,  E«i  at  B  this day  of in  the  jear  of  our       v,^-»v-^^ 

Lord .  Clerk. 

And  the  like  form  shall  be  used  by  the  Judge,  mutatis  mti- 
tandiSj  when  such  writ  shall  be  awarded  by  him. 

Sect.  3.  Be  it  further  enacted^  That  when  any  person  Duty  of  thow 
shall  bring  and  offer  such  writ  of  habeas  corpus  to  the  officer  writ'^is XKaed 
or  person  to  whom  the  same  shall  be  directed,  he  shall  re-  ^"'*  "^^"™  ?^ 

/  the  return  to  M 

ceivc  the  same  ;  and  upon  payment  or  tender  of  such  char-  made. 
ges  for  bringing  the  complainant  from  the  place  of  imprison-  [ib.  §  3.] 
ment,  as  the  Court  or  Judge  who  grants  the  writ  shall  order, 
if  the  person  complaining  be  confined  in  a  common  gaol,  or 
under  the  custody  of  an  officer,  otherwise  without  such  pay- 
ment or  lender,  to  the  place  mentioned  in  the  writ,  such  offi- 
cer or  person  shall  have  the  body  of  the  complainant  before 
the  Court  or  Judge  before  whom  the  writ  is  made  returnable, 
(unless  committed  and  detained  for  some  one  or  more  of  the 
causes  aforesaid,)  at  the  place  therein  mentioned  within  three 
days,  if  within  twenty  miles  from  the  place  of  imprisonment ; 
if  more  tlian  twenty  but  within  one  hundred  miles,  then  with- 
in ten  days  ;  if  above  one  hundred  miles,  then  within  twenty 
days  after  the  receipt  thereof  and  shall  then  return  the  same, 
and  certify  thereon  the  true  and  all  the  cause  or  causes  of  his 
or  her  taking  and  detaining. 

Sect.  4.     Be  it  further  enacted,  That  if  after  the  award-       [*8M] 


ing  of  such  writ  by  any  Judge  of  the  said  Supreme  Judicial  J^  sTwrit'bi 
Court,*  in  the  vacation,  but  before  the  return  thereof,  tlie  said  bfe^^betoT^ 
Court  shall  sit  in  any  county,  the  said  writ,  with  the  body  of  jMir*  'V™*^ 
the  complainant  and  causes  of  taking  and  detaining,  may  be  tiieC<wrf;and 
returned,  had  and  certified  to  the  said  Court  by  the  Judge  who  ca«i  of  ad- 
awarded  the  same ;  but  if  after  awarding  such  w  rit  by  the  {^Burt?"'  ^ 
said  Court,  in  term  time  but  before  the  return  thereof,  the  ,-.    ,  . , 

lib.  §  4.J 

said  Court  shall  rise,  or  be  adjourned,  the  same,  with  tlie 
body  of  the  complainant,  and  causes  of  taking  and  detaining, 
shall  be  returned,  had  and  certified  before  some  Judge  of  the 
said  Supreme  Judicial  Court. 

Sect.  5.     Be  it  further  enacted^  That  when  any  person  ^^  ^^^^  ^^ 
shall  be  brought  by  writ  of  habeas  corpus  as  aforesaid  before  the  wit,  Court 

^         J  *  or  Judge  must, 

the  said  Court,  or  any  Judge  thereof,  such  Court  or  Judge  within  3  days, 
shall  within  three  days  after  proceed  to  examine  the  said  amine,  &c. 
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Ch.  64.     causes  ;  and  if  committed  for  an  offence  or  cause  bailable  by 
^'^'^^r^-'     law,  they  shall  bail  him  by  recognizing  him  with  sufEcient 

and  IkiiI   or 

comroit^-iA  case  surctv  or  Sureties  in  a  reasonable  sum  having  regard  to  his 
maj  r«iuire.     qygjj^y  ^j^^  circumsiances,  and  the  nature  of  the  offence,  to 
[lb,  §  5.]        appear  at  such  Court  as  shall  have  cognizance  of  the  ofTeDce  ; 
and  shall  certify  the  recognizance  into  such  Court ;  if  commit- 
ted upon  mesne  process  in  any  civil  action  for  want  of  bail 
and  the  bail  required  shall  appear  excessive,  it  shall  be  as- 
certained what  bail  is  reasonable,  and  he  shall  be  discharged 
on  giving  the  same  ;  but  if  it  shall  appear  that  the  complain- 
ant  is  imprisoned  or  restrained  without  due  order  of  law,  or 
suflicicnt  cause,  he  shall  be  discharged  from  such  commit- 
ment or  restraint. 
Penalty,  ifoffi-      Sect.  6.     Be  it  further  enacted  (t),  That  if  any  officer^ 
liver  hi"'*pria"  in  wliosc  custody  any  prisoner  shall  be,  shall  not  witliin  six 
a°ropT  of  war-  '^^"''s  ^f^^r  demand  made,  deliver  such  prisoner  a  true  copy 
™*»  **•  !v    of  the  warrant  or  process  by  which  he  stands  committed, 

1%  nidi    JjQ     18 

hoiden.  such  officer  shall  forfeit  to  the  party  grieved,  the  sum  of  two 

hundred  dollars. 
Ifany  minor  be      Sect.  7.     Be  it  further  enacted^  That  if  any  minor,  un- 
8.  an7  wiUi-  dor  the  age  of  twenty-one  years  shall  be  hereafter  enlisted 
oM  ooiweot^of  ^i^iiin  ^jjj.  State,  into  the  army  of  the  United  States  witliout 


y^iioirt  «r^c'  ^^®  consent  in  writing,  of  his  parent,  guardian  or  master, 
c.  Cmd.  picM  either  of  the  Justices  of  the  Supreme  Judicial  Court,  or  of 
tau  corpM  <m  the  Circuit  Court  of  Common  Pleas,  are  hereby  respectively 
■ppinmoB       authorized  and  required  on  application  therefor,  to  award  a 


[*aSSl      writ*  of  habeas  corpus  returnable  forthwith,  directed  to  the 
rMas   Sut     ^ffic^"^  ^^  person  restraining  such  minor ;  and  such  Justice 
fi SL*  ^* ^^*^*  ^^  Judge  is  hereby  authorized  and  required,  after  a  full  hear- 
ing of  the  parties  who  shall  appear  before  him,  to  discharge 
such  minor  so  enlisted. 
Proceedings  to       Sect.  8.     Be  it  further  enacted  J  That  the  Justice   or 
fc«  had  on  such  Judge  aforesaid  is  hereby  autliorized  and  empowered  to  in- 
rib.  6  41         <ltiire  into  the  causes  of  the  imprisonment  or  restraint  of  any 
person  brought  before  him,  on  such  writ  of  habeas  corpus, 

{b)  This  section  applies  only  to  cases  in  which  the  commitnMNit  it  by 
warrant  or  process,  a  copy  of  which  must  be  left  with  the  Sheriff  to  oblifo 
him  to  receive  the  prisoner,  and  not  to  casea  where  no  warrant  or  procMB 
BMd  be  shewn  to  the  Sheriff.     Randall  vs.  Bridge^  2  Ma$8,  55S. 
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the  return  of  the  officer  or  person  on  said  writ  to  the  con-     Cii.  64. 
trarjr  notwithstanding  (c) .  v^^,^-^/ 

Sect.  9.  Be  it  further  enacted.  That  if  any  officer  or  Penalty agaiiMt 
person,  to  whom  any  writ  of  habeas  corpus  shall  be  directed  person  to  whom 

'  .  ,  the  writ  18  di- 

shall  refuse  to  receive  the  same,  or,   after  receipt  thereof,  rected,  for  not 
shall  refuse  or  neglect  to  yield  such  obedience  thereto  as  this  obeying  it— or 
act  requires  (the  complainant  performing  the  conditions  re-  returnf  ^ 
quired)  unless  prevented  by  the  sickness  of  the  prisoner,  or  ry^^^^  gj^t. 
other  necessity,  he,  for  such  refusal  or  neglect,  in  each  and  Mar.  16, 1785, 
every  particular  shall  forfeit  to  the  party  grieved  the  sum  of 
four  hundred  dollars  ;  and  for  any  false  return  to  such  writ 
shall  be  further  liable  to  the  action  of  tlie  party. 

Sect.   10.     Be  it  further  enacted.  That  the    Court  or  ^   ^     ,  , 

•^  '  Court  or  Judge 

Judge  respectively  may  further  punish  every  disobedience  to  may  farther 
such  writs  as  for  a  contempt,  and  compel  obedience  thereto,  dience  to  such 
by  process  of  attachment.     And  in  order  to  prevent  any  at-  tempt, 
tempts  that  might  be  made  to  deprive  any  prisoner  of  the  ju,.  ^  q.j 
benefit  of  this  habeas  corpus,  by  shifting  the  custody  of  such 
prisoner  from  one  prison  or  officer  to  another  or  sending  him 
away  : 

Sect.   11.     Be  it  further  enacted.    That  every  person  Pcrgooa  order- 
duly  ordered  to  be  committed  for  any  criminal  or  supposed  ***-/^|f^" 
criminal   matter,   shall  be  carried  as  soon  as  may  be,  and  carried  to  com- 
confined  in  some  common  gaol  and  not  elsewhere,  (except  Boonaaimiybe 
persons  sent  to  the  work  bouse  or  house  of  correction  for  fijj^a  eiaewbera 
due  cause)  and  shall  not  be  delivered  from  one  officer  to  ®*^p*"" 
another,  except  for  the  more  easy  and  speedy  conveyance  of  t^^*  §  ^'^ 
the  prisoner  to  such  gaol,  nor  be  removed,  without  his  con-  Penalty  for  re- 
sent from  one  county  to  another  unless  by  habeas  corpus,  or  ^j^fcc.** wUh- 
some  other  legal  writ  under  the  penalty  of  forfeiting  for  eve-  out  habew  eor- 
ry*  offence  to  the  party  grieved,  the  sum  of  four  hundred      [*396] 
dollars. 

Sect.  12.  Be  it  further  enacted,  That  no  person  en-  ^^  ^^^  j|^ 
larged  by  habeas  corpus  shall  be  again  imprisoned  or  restrain-  **^^*^2jJl! 
ed  of  bis  liberty  for  the  same  cause,  unless  he  shall  be  in-  edforMjnc 

(e)  Upon  a  return  that  the  party  was  not  in  the  costodj  of  the  respond- 
•■t,  the  conrt  refoeed  to  hear  evidence  that  the  party  vraa  a  minor,  and  had 
enlisted  into  the  army,  on  which  it  was  desired  that  an  order  might  pass  de- 
claring the  restraint  unlawful.     Com.  vs.  Chandler,  1 1  Mass.  88. 

Vol.  I.  61 
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Ch.  65.     dieted  therefor,  or  convicted  thereof,  or  shall  neglect  to  find 

^■^'^^^^^     bail  when  ordered  thereunto  by  some  Court  of  record  :  Pro- 

itc.  '  '  vided^  That  no  penalty  established  by  this  act  shall  be  coa- 

L,  /    .    strued  to  bar  any  action  at  common  law  for  false  imprisoa- 

^o  penalty  to  •'  ^  ■ 

prevent  recov-  ment  or  Unlawful   restraint :  and  when  any  person   shall  be 

cry  at  commoQ  -,  ... 

law.  unlawfully  carried  out  of  the  State,  or  imprisoned  m  a  secret 

Anv  other  per-  place,  any  Other  person  shall  be  permitted  to  appear  for  him 
J^°^*^J^' in  any  action  brought  in  his  name:  Provided,  Such  person 
tod,    ■ecuriiig  shall  Stipulate  for  the  payment  of  costs  as  the  Court  shall 
direct.      [Approved  February  27,  1821.] 


Chapter  65. 

AN  ACT  relating  to  the  Writ  of  Audita  Querela,  and  tba  preceedinga  thereapon. 

Sect.   1.     JlSE  it  enacted  by  the  Senate  and  House  of 

how  and  from  Representatives,  in  Legislature  assembled,  That  in  all  cases 

be  iMoed.'^^  ^  where  by  law  a  writ  of  audita  querela  (a)  lieth,  the  same  may 

be  sued  out  in  the  form  of  a  writ  of  attachment,  or  a  writ  of 

summons,  at  the  election  of  the  complainant :  and  in  all  cases 

(a)  1.  This  writ  may  be  snstained  in  cases  where  there  is  another  remedy. 
Lovejoy  vs,  Webber,  10  Mass.  103. 

2.  But  it  does  not  lie  where  the  party  bas  bad  time  and  opportunity  to 
take  advantage  of  the  matter  which  discharges  him,  and  bas  neglected  iL 
Jb. 

8.  Yet  it  lies  where  a  man  satisfies  a  judgment,  and  is  afterwards  taken 
in  execution.     lb;  Braekett  va.  Winslow  ^al.ll  Mass*  153. 

4.  It  seems  such  writ  must  contain  an  allegation  of  fraud  and  deceit,  and 
tbe  case  be  one  where  legal  process  has  been  abused,  and  injuriously  em- 
ployed, to  purposes  of  fraud  and  oppression.  Little  M.  ^ewburyport  Bank^ 
14  Mass.  443. 

5.  It  may  be  sustained  to  prevent  or  recal  an  execution  upon  some  g;ronnd 
which  occurred  after  the  rendition  of  judgment;  if  the  debtor  had  no  oppor- 
tunity to  plead  it  to  the  action,  or  to  give  it  in  evidence.  Johnson  vs.  HoT' 
vey,  4  Mass.  483;  Thatcher  4-  al.  vs.  Gammon,  12  Mass,  270. 

6.  If  judgment  be  rendered  upon  tbe  award  of  referees,  and  the  party,  in 
whose  favor  the  award  is,  should  sue  out  an  execution,  contrary  to  the  man* 
ifest  intent  of  the  referees,  a  remedy  might  be  hod  by  his  process.  SkUHngs 
f>8.  Coolidge  4*  al.  14  Mass.  48. 
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where  the  said  writ  is  brought  to  set  aside  or  annul  any  pro-     Ch.  65. 
ceedings  had  upon  a  writ  of  execution,  the  said  writ  of  audita     ^-^-v-^^ 
querela  shall  be  sued  out  of  and  be  returnable  to  the  Court  to  May  18, 1781, 
which  the  said  writ  of  execution  was  returnable  :  and  in  all  ^    * 
other  cases  the  said  writ  shall  be  sued  out  of  and  be  returna- 
ble to  the  Circuit  Court  of  Common  Pleas  to  be  holden  in 
such  county  whereof  one  of  the  parties  thereto  is  an  inhabi- 
tant or  resident,  unless  where  the  complainant  is  not  an  in- 
habitant or  resident  within  this  State  ;  and  in  such  case  the 
said  writ  may  be  sued  out  of  and  returnable  to  any  Circuit 
Court  of  Common  Pleas  within  this  State,  at  the  election  of 
the  complainant. 

Sect.  2.     Be  it  further  enacted^  That  in  all  cases  the  p^^^^  ©fwrit. 

sjud  writ  of  audita  querela  shall  be  under  the  seal  of  the  Court    ,,  .  * , 

[lb.  §  2.] 

out  of  which  the  same  shall  issue  signed  by  the  Clerk  there- 
of, and  tested  by  the  first  Justice  who  is  not  a  party  to  the 
same  ;*  aAd  the  said  writ  before  the  service  thereof  shall  be  [•ajni 
endorsed  by  one  or  more  of  the  complainants,  or  by  his  or 
their  attorney,  by  writing  his  or  their  names  on  the  back  there- 
of towards  the  bottom  :  and  such  endorser  shall  be  liable  to 

'  To  be  endon- 

pay  to  the  respondent  such  cost  as  he  shall  have  final  judg-  ed. 
ment  for^  in  that  suit,  to  be  recovered  by  action  of  debt. 

Sect.  3.     Be  it  further  enacted^  That  the  said  writ  of  ^od©  of  »^ 
audita  querela  may  be  served  upon  the  adverse  party  in  the  ^*®®* 
same  manner  as  writs  of  attachment  or  scire  facias  are  directed  fib.  §  a.] 
by  law  to  be  served  ;  and  upon  default  of  the  respondent  after 
such  service  without  appearance,  the  Court  may  proceed  to 
hear  and  try  the  same  suit,  and  thereupon  to  proceed  to  final 
judgment  and  execution,  in  the  same  manner  as  by  law  they 
are  authorized  when  the  respondent  after  appearance  becomes 
defaulted.     And  in  all  cases  after  the  said  writ  is  returned 
served  as  aforesaid,  the  Court,  in  which  the  suit  thereupon  is 
pending,  shall  have  full  power  to  hear  and  try  the  said  cause, 
and  thereupon  to  proceed  to  judgment  and  execution  accord- 
ing as  to  law  and  justice  doth  appertain. 

Sect.  4.  Be  it  further  enacted ^  That  where  the  said  wheniMuedM 
writ  of  audita  querela  shall  be  issued  in  the  form  of  a  writ  of  ^n^^foj^" 
attachment  with  summons,  or  by  original  summons,  they  shall  [S«e  ante,  p. 
be  in  form  prescribed  by  law. 
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C  u .  65 .  S  E  c  T .  5 .     Beit  further  enacted^  That  the  officer  to  whom 

'-^''^'""^  such  writ  of  allachment  is  directed,  shall  have  the  same  power 
t>  of  officer,  and  authority  and  be  under  the  same  obligations  by  virtue  of 
[lb.  §  6.  said  writ,  to  attach  the  body  of  the  respondent  or  his  goods, 
or  estate,  as  he  hath  or  is  under  by  virtue  of  any  other  writ 
of  attachment  sued  out  pursuant  to  the  laws  of  this  State  aod 
to  him  directed  ;  and  in  the  same  manner  and  under  the  same 
restrictions  and  regulations,  as  are  by  law  provided  in  other 
cases,  the  body  of  the  respondent  shall  be  holden  to  bail  and 
the  goods  or  estate  so  attached  be  liable  to  be  taken  in  ex- 
ecution. 

Damages  may       Sect.  6.     Be  it  further  enacted ^  That  where  the  com- 
be recovered  in     ...  .     ^      ,.  ,  »        1         1 
ceruin  cases,    plainant  m  any  WTit  of  audita  querela  may,  by  other  subsequent 

lib.  §  9.]        action  at  law,  recover  of  the  respondent  any  recompense  in 
damages  or  otherwise,  for  the  wrongs  done  him  by  the  service 
[•32S]       of*  such  execution  for  the  setting  aside  and  annulling  of  the 
proceedings  upon  which  the  said  writ  of  audita  querela  is 
brought,  in  all  such  cases  the  complainant  may  have  the  same 
remedy  upon  his  writ  of  audita  querela  and  in  his  declaration 
therein  may  declare  for  the  same  recompense  in  damages  or 
otherwise,  and  judgment  shall  be  rendered  and  execution  issue 
thereupon  accordingly. 
Form  6f  plead-       Sect*  7.     Be  it  further  enactcdy  That  the  general  issue 
^ng»-  in  all  actions  prosecuted  on  writs  of  audita  querela  may  be 

[lb.  §  10.]       ihe  pica  of  not  guilty  ;  and  upon  such  plea  being  duly  plead- 
ed by  the  respondent,  either  party  may  give  any  special  mat- 
ter in  evidence  by  which  the  truth  and  justice  of  the  cause 
may  be  known  :  Provided  nevertheless,  That  the  respondent 
may  plead  any  special  matter  in  bar  or  tlie  said  general  issue 
at  his  election. 
Appealaliowcd       Sect.  8.     Be  it  further  enacted,  That  in  cases  where  the 
fSm  to  s!  j!  ^^*^  ^^  audita  querela  is  returnable  to  the  Circuit  Court  of 
Court.  Common  Pleas  in  any  county  within  this  State,  and  judgment 

[lb.  §  11.]  given  in  said  Court,  the  party  aggrieved  thereat  may  appeal 
to  the  Supreme  Judicial  Court  of  this  State,  next  to  be  hold- 
en  within  the  same  county,  the  said  appeal  to  be  granted  and 
prosecuted  under  the  same  regulations  and  restrictions  as  ap- 
peals in  other  actions  from  the  judgment  of  any  Circuit  Court 
of  Common  Pleas,  are  to  be  granted  and  prosecuted  ;  and 
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wliea  the  appellant  shall  fail  to  prosecute  his  appeal  with  ef-    Cu.  66. 
feet,  the  Supreme  Judicial  Court  may  upon  complaint  filed     ^■^'v^^^ 
by  the  appellee  affirm  the  judgment  rendered  by  the  Circuit 
Court  of  Common  Pleas  with  additional  damages  and  costs, 
and  award  execution  accordingly. 

Sect.  9.  Be  it  further  enacted j  That  in  cases  where  Court  ma^  lib- 
the  complainant  in  such  writ  of  audita  querela  is  in  gaol  by  frompriaon!on 
virtue  only  of  such  execution,  the  Court  to  which  such  writ  ff!^**'"  *®°*^*' 

J  '  lions. 

is  returnable,  or  the  Supreme  Judicial  Court  upon  the  appeal 
may  at  their  discretion,  according  to  the  circumstances  of  the 
case,  enlarge  and  Uberate  the  complainant  from  gaol  and  ad- 
mit him  to  bail,  upon  his  sureties  (being  sufficient  freeholders 
within  the  State  to  be  approved  of  by  the  Court,)  giving  bond, 
together  with  the  complainant  jointly  and  severally  to  the 
respondent,  in  such  penalty  as  shall  be  directed*  by  the  Court,  1*329] 
conditioned,  if  final  judgment  be  rendered  for  the  respondent, 
that  the  complainant  shall  within  thirty  days  after  the  enter- 
ing such  final  judgment,  surrender  himself  to  the  gaol  keeper 
to  be  detained  in  custody  under  the  same  execution,  or  with- 
in that  time  satisfy  the  same  execution,  and  also  such  final 
judgment  as  shall  be  rendered  as  aforesaid  for  the  respondent. 
And  if  tlie  said  complainant  shall  surrender  himself  to  the  gaol 
keeper  as  aforesaid,  he  shall  be  in  custody  under  said  execu- 
tion, as  fully  and  to  all  intents  and  purposes  as  if  the  said  writ 
of  audita  querela  had  not  been  brought  nor  the  said  complain- 
ant admitted  to  bail.      [Approved  January  23,  1821.] 


Chapter  66. 

AN  ACT  efiabli?bing  the  Right  to  the  Writ  for  replevying  a  person. 

Sect.  1.  JtjE  it  enacted  by  the  Senate  and  House  o/^'j,oare  cnti- 
Representativesy  in  Legislature  assembled^  That  every  person  tied  to  the  writ, 
within  this  Slate,  who  shall  be  imprisoned,  confined,  or  held  y^^^^-Js? 
in  duress  (a),  shall  be  entitled  as  of  right,  to  the  writ  for  re-  §  11    ' 

(a)  1.  An  mfant*  in  the  keeping  or  the  mother,  is  not  in  duresi.  within 
tb«  meaning  of  this  Statute.     Wright  vs,  Wright,  2  Mtut.  110. 
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Ch.  66.      plevying  a  person,  and  to  be  thereby  delivered ;  unless,  while 
^■^^^^^^^      the  writ  of  habeas  corpus  is  suspended  by  the  Legislature,  he 
shall  stand  committed  by  the  special  order  of  the  Supreme 
Executive  Power  of  the  State  as  dangerous  to  the  public 
safety,  or  by  the  same,  or  by  some  subordinate  authority  of 
the  government,  for  treason,  the  death  of  man,  counterfeiting 
the  common  currency,  house  burning,  burglary,  robbery,  or 
some  other  offence,  for  which  if  he  is  convicted,  he  may  suf- 
fer death  or  banishment,  or  unless  he  is  held  in  execution 
upon  judgment  of  debt,  forfeiture,  withernam,  or  by  distress 
for  taxes,  or  under  sentence  after  conviction,  for  fine,  costs 
or  in  punishment.     And  where  any  person  stands  committed 
by  lawful  authority  for  any  crime  for  which  he  may  not  suffer 
death,  or  otherwise  than  is  above  in  this  act  specified,  the 
writ  shall  be  in  form  prescribed  by  law. 
Writ  in  ccr-       Sect.  2.     Be  U  further  enacted^   That  if  the  plaintiff 
ittnefromSJ.  Stands  Committed  for  any  crime  not  before  in  this  act  men- 
tioned,  or  for  any  other  offence,  whereof  if  he  is  convicted, 
[lb,  §  2.]        jjg  j^^y  jjQj  jj^^g  sentence  of  death  or  banishment  thereof 

[•330]  passed  upon*  him,  he  shall  have  his  writ  from  the  Clerk  of  ibe 
Supreme  Judicial  Court  fourteen  days  before  the  return  day 
of  the  same  ;  and  the  same  writ  shall  be  made  returnable  in 
the  same  county  where  the  imprisonment  happens,  and  unto 
the  next  Supreme  Judicial  Court,  to  be  there  holden :  but  if 

ia  othen,  from  he  is  held  by  any  person  without  due  order  of  law,  he  shall 

*  have  his  writ  from  the  Clerk  of  the  Circuit  Court  of  Common 

Pleas  of  the  county  wherein  he  is  held  returnable,  fourteen 

days  at  the  least  from  the  day  of  the  date ;  and  where  the 

plaintiff  is  delivered  by  a  writ  returnable  into  the  Supreme 

Proeeedingi  iu  Judicial  Court,  having  been  committed  for  any  ofience,  and 
from  which  commitment  he  is  replevisable,  he  shall,  before 
he  is  delivered,  recognise  before  the  Sheriff  of  the  county, 
in  person,  with  sufficient  surety  or  sureties  in  a  reasonable 
sum  for  his  appearance  at  the  same  Court,  to  answer,  abide 
and  perform  the  order  and  sentence  of  the  same  ;  which  re- 

ProceedinM  in  ^og'^^sance  shall  be  returned  into  Court  by  the  Sheriff ;  and 

c.c.c.  Pleas,  when  the  plaintiff  shall  be  delivered  by  a  writ  returnable  into 

2.  The  mother  of  a  bastard  child  is  entitled  to  the  custody  of  it  againat  th9 
putative  father.    lb.  See  ante,  p.  8t7,  note  a. 
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the  Circuit  Court  of  Common  Pleas,  be  shall  before  his  de-  Ch.  66. 
liverance  give  bond  to  the  use  of  the  defendant  with  sufficient  ^-^"v-^/ 
surety  or  sureties,  at  the  discretion  of  the  SheriiT,  to  appear 
at  the  Court  to  which  the  writ  is  returnable  ;  and  there  to 
prosecute  his  replevin  against  the  defendant,  to  have  his  body 
there  ready  to  be  re-delivered,  as  the  Court  shall  order,  and 
to  pay  all  damages  and  costs  that  may  be  awarded  against 
him  ;  and  the  Sherifi*  shall  be  answerable,  if  the  sureties  shall 
prove  insufficient,  unless  they  are  such  as  the  defendant 
agrees  to. 

Sect.  3.     Be  it  further  enacted  j  That  if  the  plaintiff  shall  in  what  cases 
not  prosecute,  or  in  prosecuting,  shall  be  unable  to  support  shaifDo^beaet 
his  replevin,  then  the  defendant  shall  recover  his  reasonable  *^  >»*»««^*y- 
costs  ;  and  if  it  shall  be  found,  upon  the  trial,  that  the  plain-  i^-  §  ^*1 
tiff  is  the  ward  or  infant  of  the  defendant,  or  that  be  the  said 
defendant  is  entitled  to  the  service  of  the  plaintiff,  or  that  the 
defendant  is  bail  to  the  plaintiff,  then  the  defendant  shall  have 
judgment  (6)  against  the  plaintiff  for  are-delivery  of  his  body 
and  for  such  damages  as  the  Jury  shall  assess  against  the  plain- 
tiff, with  reasonable  costs. 

Sect.  4.  Be  it  further  enacted y  That  if  the  Sheriff  shall  if  sheriff  re- 
return  upon  the  writ,  for  replevying  a  person,  issuing  from  S^t'hM  eiolnl 
the*  Circuit  Court  of  Common  Pleas,  that  the  defendant  hath  jd  oiaintiff's 

'  body — what 

eloined  the  plaintiff's  body,   so  that  he  cannot  deliver  him,  'proceedinga 

:     .  .  .        shall  be  had. 

then  the  plaintiff  shall  on  motion  to  the  Court,  have  a  capias       [•331] 
in  withernam  to  take  the  defendant's  body,  and  to  keep  the  £ib.  §  4.] 
same  until  he  shall  produce  the  plaintiff  to  be  delivered  ac- 
cording to  the  commandment  of  the  original  writ :  Provided 
nevertheless  J  That  if  the  defendant  shall  give  full  and  sufficient 
bail  for  his  appearance  at  the  Court  whereunto  the  writ  is 
returnable,  then  and  there  to  traverse  the  return  of  the  Sheriff 
upon  the  writ  for  replevying  a  person,  that  the  Sheriff  shall 
take  such  bail ;  or  if  the  defendant  cannot  procure  such  bail, 
and  is  thereupon  committed  by  the  Sheriff,  he  may  neverthe- 
less at  the  next  term  (and  not  afterwards)  be  allowed  to  trav- 
erse the  Sheriff's  return  of  elongation,  or  to  plead  any  matter 

(b)  An  appeal  lies  to  this  court,  rrom  jadgments  of  the  Common  Pleas, 
rendered  upon  writs  de  homine  replegiando.  Wood  Jr.  vs,  JioiSf  11 
Maaa.  271. 
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Ch.  67.  of  justification  in  the  same  manner  as  he  might  ha?e  done  to 
>^^>^^^  the  original  replevin  :  and  if  the  Jury  shall  not  find  that  he  is 
guilty  of  eloining  the  plaintiff  as  set  forth  in  the  return,  or  if 
they  find  that  the  justification  is  supported,  the  defendant  shall 
be  allowed  his  costs  against  the  plamtiff ;  but  if  the  defendant 
will  not  traverse  the  return,  and  put  himself  upon  the  county ; 
or  if  upon  traversing  the  same,  he  shall  be  found  guilty  of  the 
elongation  of  the  plaintiff;  or  if  upon  pleading  a  justification, 
he  shall  not  support  the  same,  then  the  Court  shall  order  him 
into  the  custody  of  the  Sheriff,  and  shall  issue  an  alias  writ  of 
withernam  to  hold  him,  until  he  shall  produce  the  body  of 
the  plaintiff,  or  until  he  can  prove  that  the  plaintiff  is  dead  ; 
which  fact  may  be  tried  at  any  term  of  the  same  Court,  and 
in  the  same  county,  by  a  Jury  upon  the  information  and  at 
the  expense  of  the  defendant.     And  the  original  writ  of  with- 

(tSee  ante,  p.  '^  ^  ^  ^ 

893.]  ernam  shall  be  in  formf  prescribed  by  law. 

Anyperaon,  Sect.  6.     Bc  it  further  enacted y  That  m  any  stage  of 

rtipuraiing  for  ^g  proceedings  upon  process  pursuant  to  this  act,  any  per- 
api>earfor  son  shall  be  permitted  to  appear  for  the  plaintiff,  who  will 
^  '°^  '  stipulate  as  the  Court  shall  direct  for  the  payment  of  all  costs 

and  damages  that  may  be  awarded  against  the  |daintiff,  although 
hf^  can  produce  no  special  power  for  that  purpose.  [Ap- 
proved January  27,  1821.] 


j»3333  Chapter  67.  • 

AN  ACT  regulating  Bail  in  CitiI  Actions. 

Sect.   1.     J3£  it  enacted  by  the  Senate  and  House  of 

taS^H  bTiid  R^pr^^^^^ti^^^y  i^  Legislature  assembled^   That  when  bail 

with  writ.        is  given  in  any  civil  action  for  the  appearance  of  the  party  to 

answer  the  suit  and  to  abide  the  order  and  judgment  of  the 

Court  thereon,  the  ofBcer  who  served  the  writ,  shall  return 

the  bail  bond  (a)  taken  by  him,  with  the  original  writ  to  the 

(a)  1.  A  bail  bond  was  hoiden  sofHcient,  althoogh  the  christiaa  oaracs  of 
both  the  plaintifis  were  mistaken  io  the  boni.     Colbum  tt  <>^  «'•  I^^wneBa 
10  Mas:  20. 
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Court  or  Justice  before  whom  the  same  may  be  returnable,    Ch.  07. 
and  if  judgment  be  obtained  against  the  defendant,  in  any     ^-^^v-^/ 
such  action,  the  Clerk  of  the  Court  or  Justice  of  the  Peace 
who  may  issue  execution  on  said  judgment,  shall  on  the  mar-  [^ame  of  bail 
gin  (6)  of  said  execution  insert  the  names  of  the  persons  who  j^  *Sar^^ 
became  bail  in  said  action,  with  the  places  of  abode,  and  ad-  ^^^^cotion* 
ditioQ  of  said  bail :  Provided,  The  same  be  named  in  the  bail 
bond,  and  the  officer  who  may  receive  said  execution  shall 
notify  (c)  the  bail  personally,  or  by  leaving  a  written  notice 
signed  by  said  officer,  at  the  usual  places  of  abode  of  the  bail.  Officer  to  iio6- 
if  living  within  the  county  in  which  said  officer  lives,  at  least  ^yi  before  re- 
fifteen  days  before  the  expiration  thereof,  certifying  that  he  ^"™    ^' 
cannot  find  the  principal  debtor,  nor  whereof  to  satisfy  said 
execution,  for  which  notice,  said  officer  shall  have  aright  to  ^Mficcr'sfeei. 
demand,  recover  and  receive  of,  and  from  gaid  bail  the  usual 
fees  for  service  of  writs,  with  travel  from  the  officer's  dwell- 
ing house  to  that  of  the  bail,  calculated  on  the  road  most  usu- 
ally travelled,  and  shall  minute  in  said  notice  the  amount  of 
said  fees,  which  the  bail  shall  pay  in  twenty  days,  unless  the 
bail  shall  at  least  one  day  before  the  execution  is  returnable, 
produce  and  deliver  (d)  to  the  officer  the  principal  debtor  for 

2.  Bat  if  the  bond  be  not  execnted  by  the  principal,  the  bail  are  not  lia^ 
ble.    Beem  vb,  Parker  8f  ah  17  Mass.  591. 

3.  Bail  are  holden,  notwithstanding  the  ezecntion  is  made  returnable  at 
an  earlier  day  than  it  shonld  have  been.    RatUet  vs.  Warren,  7  Mass.  477. 

4.  Bail  bond  given  at  the  gaol,  mnit  be  returned  by  the  gaoler  to  the 
eoort,  or  Justice  before  whom  the  writ  is  returnable,  by  ch.  622,  vol.  3,  p. 
413. 

(6)  Thia  applies  to  bail  taken  by  the  gaoler,  ailer  commitment  on  meane 
procen,  as  well  as  to  bail  taken  by  the  officer  who  served  the  writ.  JSoltnes 
vs.  Chadh&ume  ^  ah  4  Olf,  10. 

(e)  This  provision  does  not  excuse  the  sheriff  firom  making  diligent  search 
for  the  body  and  goods  of  the  debtor,  as  otherwise  required.  Kidder  ^s . 
Pttrlin^  7  Olf,  80. 

(i{)  1.  A  surrender  of  the  principal  debtor,  to  the  officer,  holding  the  writ  of 
execution  against  him,  is  a  discharge  of  the  bail  bond.  Byan  «s.  Waison^ 
%  Glf.  882. 

2.  The  adminlrtrator  may  surrender  a  principal,  for  whom  his  intestate 
was  bail;  and  this,  after  scire  facias  hu  issued.  Wheeler  «f.  Wheeler,  7 
Mass.  169. 

Vol.  I.  62 
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Ch.  67.     whom  bail  was  given  ;  Aticf  it  sball  be  lawful  for  the  penon, 
^-^^'^^^'^     who  may  have  become,  or  may  hereafter  become  bail,  to 

Bail  may  com-  ,  "^       ,  i  •       t  i  « 

mit  priacipoi,  commit  to  the  common  gaol  m  the  county  where  such  arrest 
^*  was  made,  or  m  that  to  which  the  writ  is  returnable,  the  prin- 

rMa«.  Stat,    cipal  for  whom  he  has  become  bound,  leaving  with  the  gaoler 
'  or  prbon  keeper  of  such  county  within  fifteen  days  after  such 

commitment,  an  attested  copy  of  the  writ  or  process,  where- 
by the  arrest  was  made,  and  of  Che  return  endorsed ;  and 
[*333]      such  gaoler  or  prison*  keeper  is  hereby  authorized  and  re- 
Doty  of  gaoler.  quip^J  ^  receive  the  person  so  committed  into  custody,  in 

the  same  manner  as  if  he  had  been  committed  by  the  officer 
making  the  arrest ;  and  the  person  so  committed  shall  be  en- 
titled to  the  liberties  and  privileges  of  the  prison  limits  upon 
thef  same  terms  and  conditions,  and  under  the  same  restric- 
tions as  are  provided  where  the  principal  is  comnutted  by 
order  of  Court.  And  the  bail  so  committing  their  principal 
shall  ever  after  be  discharged  from  the  bail  bond  by  them  giv- 
en ;  Provided  however.  That  no  person  shall  have  the  bene- 
ProTiso.  g^  ^f  ^g  foregomg  provision  of  this  act,  unless  he  shall  have 

committed  his  principal  as  aforesaid,  before  final  judgment 
upon  scire  facias  ;  and  if  the  commitment  shall  have  been 
made  after  the  writ  of  scire  facias  shall  have  issued  he  shall 
pay  the  costs  of  that  suit  before  he  shall  be  discharged  :  •Snd 
provided^  also.  That  any  bail,  who  shall  claun  a  discharge 
under  this  section,  shall  have  notified  in  writing  the  plaintiff 

8.  It  18  not  a  sufficient  excose  for  boil,  who  omitted  to  mirrender  their 
principal,  that  he  is  confined  in  the  State  Priaon.  Parker  vs,  Chandier,  8 
Mcui.  264.  Yet  when  the  bail  arrest  the  principal,  who  is  already  in  prison 
on  a  criminal  charge,  and  notify  the  creditor  of  the  arraat  agreeably  to  the 
statute,  the  bail  is  thereby  discharged  although  the  principal  be  thereaAer 
convicted  of  the  crime  charged  and  sentenced  to  confioemeiit  in  the  State 
Prison,  and  before  judgment  is  rendered  in  the  cIyII  action,  Bigelovo  ««. 
Johnzon  tc  ah.  16  Mass.  218. 

4.  Nor  is  the  enlbtment  of  the  principal  into  the  U.  S.  aeryice  as  a  non- 
commissioned  officer,  and  his  being  holden  to  duty  as  such,  a  snflicient  ex- 
cuse for  the  bail.  Say  ward  ^  al  vs.  Conant  ^  al$.  11  Mass.  146;  Har- 
rington vs.  Dennie,  18  Mass.  93.    See  notes  to  §  8,  of  this  chapter. 

6.  A  submission  by  rule  of  court  of  the  original  action,  and  of  all  de- 
mands between  the  parties  to  referees,  operates  the  dirfbarge  of  the  bail. 
Bean  vs.  Parker  tc  ah  17  Mass.  591. 
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in  the  original  suit,  or  his  attorney  of  the  time  when  and  the  Ch.  67. 
place  where  the  principal  has  been  committed,  within  fifteen  ^-^^v"^^ 
days  from  the  time  of  such  commitment. 

Sect.  2.     Be  it  further  enacted^  That  every  person  (c)  Bail  may  bring 
who  shall  thus  become  bail,  may  at  any  time  before  (/)  final  SSrt!and°be 
judgment  upon  the  original  suit,  bring  the  principal  into  Court  ^«'***^'^* 
and  deliver  him  into  the  custody  thereof,  and  be  thereby  dis- 
charged of  his  suretyship.     And  in  case  of  the  principal's  Ban  liable  if 
avoidance  and  the  return  of  non  est  inventus  (g)  upon  the  ex-  Sold!       *" 
ecution,  the  bail  shall  be  obliged  to  satisfy  the  judgment  out 
of  his  own  estate,  unless  he  shall  have  discharged  himself  in 
some  one  of  the  modes  provided  in  this  act.     And  no  return 
of  non  est  inventus  made  by  any  officer  on  any  execution  shall  avoidancego^ 
be  considered  as  evidence  of  the  debtor's  avoidance  so  that  ^"jJ^Y^  ^^ffi. 
the  bail  may  be  rendered  liable  on  scire  facias^  unless  such  df' J^^^^ 
officer  shall  certify  on  such  execution,  that  he  has  had  the  ^um  day. 
same  in  his  hands  at  least  thirty  days  before  the  expiration 
thereof. 

Sect.  3.  Be  it  further  enacted^  That  when  the  princi-  plaintiff  may 
pal  shall  avoid,  so  that  his  goods,  chattels  or  lands  cannot  be  ^^  *^b«t^ 
found  to  satisfy  the  execution,  nor  his  body  found  to  be  taken  ^^U  and  jodg- 
therewith,  the  person  for  whom  judgment  was  given  shall  be 

(e)  Biul  may  sarreoder  the  principal,  by  attorney.     Coolidge  4r  o'«  v«. 
Cary^  14  Mass,  115. 

(/)  It  cannot  be  done  afler  final  jadgment    Rice  4*  ol-  v«.  Comes t  8 
Mass.  490. 

{g)  1.  An  execQtwn  delivered  to  thtf  Sheriff  who  tenred  the  original  writ, 
and  a  retam  of  non  est  inverUus  by  him,  is  sufficient  to  maintain  a  scire 
facias  against  the  bail,  altboogh  the  principal  live  in  another  coonty.  Brown 
vs.  JVallaee,  7  Mass.  208. 

2.  A  return  of  an  exeention  by  the  officer,  that  the  judgment  debtor  had  en- 
listed as  a  soldier  in  the  service  of  the  U.  States,  is  not  sofficientto  charge  the 
bail ;  it  not  being  a  non  est  inventus.  Herrick  vs.  RicJiardson,  1 1  M<mss.  234. 

8.  Where  one  is  arrested  and  gives  bail  to  a  constable  in  a  connty  other 
than  that  of  his  residence,  a  return  of  non  est  inventus  by  the  sheriff  of 
such  county  is  sufficient  foundation  for  a  scire  facias  against  the  baiL  Crane 
vs.  Shaw,  13  Mass.  213. 

4.  The  death  If  the  principal  at  any  time  after  the  execution  shall  be  re- 
tnmed,  and  non  est  inventus  endorsed,  will  not  discharge  the  bail.  Chains 
pion  vs.  J^oyes,  2  Mass.  481 ;  Rice  4r  ah  vs.  Comes,  8  Mass.  490. 
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Ch.  67.  entitled  to  bis  writ  of  $eire  facias  (h)  from  the  same  Court* 
^'^"^'^^^^  against  the  bail.  And  in  case  no  just  cause  is  shown,  judg- 
rMaM.  Stat,  ment  shall  be  given  against  them  for  the  damages  and  costs 
i'T]'^'  ^^^'  recovered  against  the  principal,  vnth  additional  damages  and 
costs,  and  execution  shaU  be  awarded  against  them  accord- 
nnies  baO  "^7 '  Provided  nevtrthekssy  That  if  the  bail  shall  bring  his 
prlncip^  £  principal  mto  Court  before  judgment  is  ^ven  upon  the  tctre 
lore  judgmttt,  /aoctf,  and  there  deliver  him  to  the  order  of  the  Court  and 

pay  CQEtBf  acc* 

shall  pay  the  costs  (i)  which  may  have  then  arisen  upon  the 
scire  facias^  then  the  bail  sbaU  be  discharged  ;  and  the  prin- 
cipal shall  be  committed  to  gaol,  there  to  remain  for  the  space 
Si^md^firoa   ^f^^^^  (j)  days  in  order  to  his  being  taken  m  execution, 
poi  jfttkai  ta*  And  if  the  creditor  shall  not,  within  fifteen  days  next  after  the 
tioD  in  IS      surrender  of  the  principal  take  him  in  execution,  the  Sheriff 
^*  shall  discharge  him  upon  his  paying  the  legal  prison  fees. 

(b)  1.  Persons  and  property  are  made  liable  to  attaehment  od  aeire  fiiciaa, 
bj  cb.  463,  §  2,  vol.  8,  p.  804. 

2.  Upon  a  scire  facias  against  bail,  tbey  sball  not  be  pennitted  to  deny 
tbe  arrest  of  the  principal.  Bean  ««.  Parker  ^  ah  17  Man,  691.  Bvt 
they  may  show  whatever  will  render  the  arreit  ankwfBl,  or  ineffeetaal  by 
operation  of  law.  Barrington  vi.  DennUt  18  Mats.  98.  So  tbejr  ma j 
■how  frand  on  the  part  of  the  creditor,  in  proeuring  a  nam  e$i  moentua  to 
be  retnmed  on  tbe  ezeention.    Jb. 

8.  It  is  no  bar  to  a  scire  (aciaa  against  bail,  where  non  est  inrentiiB  has 
been  retamed  upon  the  execution,  that  the  principal  was  abiding  m  the  coun- 
ty of  the  sheriff,  always  ready  and  willing  to  render  hii  body  in  execution, 
and  did  not  avoid.     Wine?i€ll  9$,  8Hte$,  16  Ma»M.  280. 

4.  See  note  e,  to  §  1,  of  this  chapter. 

6.  Plaintiff 's  proceeding  against  the  bail  is  not  to  be  eoBtidend  •■  a  waiy- 
or  of  his  action  against  the  sheriff  fbr  the  iosoflicieiioy  of  tfao  bail,  fi^or- 
hawk  vt.  BartUtt,  2  Mats.  188.  See  ehs.  91  and  92,  and  notes  tberato, 
in  this  Yolome. 

(0  1*  The  costs  mvst  be  paid  before  the  sorrendv,  or  tfao  bail  will  not  be 
dlwhaiged.    BartUtt  oi.  Falley,  6  Ma$§,  874. 

2.  When  bail  are  discharged,  without  snrrendering  the  priacipal,  no  coots 
are  given  to  the  plamtiff  on  the  scire  facias.  ChampioH  vs.  Jfayeit  2  Mmaa. 
481. 

(j)  If  tbe  sheriff  permit  a  debtor,  who  has  been  snrrendered  by  his  bul 
under  this  provision,  and  committed  to  the  custody  of  the  sheriff  by  tho  Court, 
to  go  at  large  before  the  expiration  of  the  number  of  days  *eotioiiod,  he  shall 
be  chargeable  for  an  escape  althoi^h  he  was  not  furnished  with  a  eopy  of  tho 
order  of  court  for  oommitment.    Randall  v$.  Bridge^  2  .Watt.  649. 
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Sect.  4.  Be  U  further  enacttdj  That  whenever  bail  Ch.  67. 
shall  hereafter  be  taken  on  mesne  process  in  any  civil  action,  ^^^T^^ . 
triable  before  any  Justice  of  the  Peace,  and  there  shall  have  case  of  bail  in  * 

-  ^  r  A  -  A  ^\.  *•  u'   1-   RctioM  before 

been  a  return  of  non  est  inventus  upon  the  execution  which  a  Justice, 
issued  on  a  judgment  rendered  on  such  process,  the  said  Jus- 
tice may  proceed,  within  one  year  from  the  rendition  of  such  Mar.  7, 1804 
judgment,  to  issue  a  scire  facias  upon  the  same  judgment  ^    ^ 
agunst  such  bail,  which  writ  being  duly  served  seven  days 
at  least  before  the  time  therein  set  for  trial'  and  returned,  the 
said  Justice  may  proceed  to  take  cognizance  thereof ;  and  if 
no  just  cause  is  shown  to  the  contrary,  to  render  judgment 
against  such  bail  for  the  debt  or  damage,  and  costs  recovered 
against  the  principal,  with  additional  damages  and  costs  and 
to  issue  execution  accordingly.     And  it  shall  be  no  bar  to 
such  scire  facias,  that  the  debt  and  costs  on  the  original  judg- 
ment, when  added  together,  exceed  the  sum  of  twenty  dol- 
lars ;  but  the  plaintiff  shall  be  entitled  to  receive  his  costs  of 
suit  as  in  other  cases  on  such  scire  facias. 

Sect.  5.     Be  it  further  enacted y  That  if  the  bail  shall,  Bailinavhr' 
at  any  time  before  final  judgment  upon  the  original  suit  is  ren-  pr«nc>pw  .be- 
dered  against  him,  or  upon  the  return  of  such  scire  facias^  and  procure  an 
and  before  judgment  thereon  shaU  be  rendered  against  him,  tend: 
bring  his  principal  before  such  Justice,  and  shall  procure  ^i\^  ^  2.] 
the  Sheriff  of  the  county,  or  his  deputy,  or  any  Constable  of 
the  town  wherein  such  Justice  may  reside,  to  attend  and  re- 
ceive* him,  said  Justice  shall  thereupon  order  him  into  the       [♦335] 
custody  of  such  officer  ;  and  the  principal  shall  be  commit-  commft  hm  to 
ted  to  gaol,  and  there  remain  and  be  proceeded  with  as  is  J^^i^^^jj^ 
provided  in  this  act  (fc);  and  upon  the  payment  of  the  costs  charged,  pay- 
which  may  have  arisen  on  such  scire  facias^  the  bail  shall  be 
discharged  from  their  suretyship  as  in  other  cases. 

Sect.  6.  Be  it  further  enacted.  That  when  any  princi-  Jj^i^^to^e 
pal,  surrendered  as  aforesaid,  shall  be  ordered  Into  custody,  mittimuf  to  of- 
the  said  Justice  shall  make  out,  and  deliver  to  the  officer  re-  [ib.'§  8.] 

{k)  Parole  eyidence  is  not  admissible  to  prove  a  sarrender  by  bail  of  his  • 

principal,  before  a  Justice  of  the  Peace.  The  sarreoder  most  be  of  record ; 
a  mere  order  to  the  officer  to  take  the  principal  into  cnstody  not  being  suffi- 
cient, as  in  cases  of  sarrender  in  higher  courts.  TVhitton  vs.  Harding,  16 
Man,  636. 
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Cr.  67.     celving  him,  a  warrant  or  mittimus,  of  the  tenor  following, 
^^''^''"^^     to  wit : 

STATE  OF  MAINE. 

,  M.     To  the  Sheriff  of  the  county  of ,  or  his  deputy,  or  to  any  C<m- 

gtable  of  the  town  of ,  and  to  the  Keeper  of  the  gaol  in  said  county.    Greeting. 

i>     *   *        ("Ai'<)    Wbereaa  A  B  of  C  in  said  county  [addition]  at  a  Court  this  day  hold- 
en  before  me,  has  been  surrendered  by  D  E  of  F  in  said  coun^  ,  who  vi-as 


bail  for  the  said  A  B  in  an  action  wherein  one  G  H  was  plaintiflfand  the  said  A  B 
was  defendant,  you,  tlic  said  Sheriff,  Deputy  Sheriff,  and  Constable,  are  sereraUy 
required  to  receive  the  said  A  B  into  your  custody,  and  him  forthwith  to  coorey  to 
the  common  gaol  of  said  County ;  and  you  the  said  keeper  are  h^'ehy  required  to 
receive  the  said  A  B  in  order  to  his  lieing  taken  in  execution  upon  the  suit  afore- 
said. Hereof  fail  not;  and  of  this  warrant  and  your  doings  thereon,  you  ore  to 
make  due  return  to  myself,  and  as  soon  as  may  be.  Given  under  o^ hand  and  seal, 
the  ^—^  day  of ,  Anno  Domini  ,  —^  Justice  of  the  Peace. 

Debtor   if  not      ^.nd  if  the  plaintiff  shall  not  within  fifteen  days  next  after 
taken  in  exe-  g^^jj  surrender,  in  case  the  same  shall  be  made  upon  scire 

cution    in     15  '  '^ 

<^y» Jjo  be  <i»s-  facias  J  or  if  the  same  shall  be  made  upon  the  original  process, 
then  within  fifteen  days  next  after  final  judgment,  take  the 
said  principal  in  execution,  he  shall  be  discharged  upon  his 
paying  the  legal  prison  fees. 
Penalty  for  of-      Sect.  7.     Be  it  further  enacted y  That  it  shall  be  the 
to^tta^*b^  duty  of  any  oflicer  as  aforesaid  upon  the  request  of  such  per- 
fore  Justice,     gon  or  persons  being  bail  as  aforesaid,  to  repair  to  said  Jus- 
(Ib.  $4.]        tice's  Court,  in  order  to  receive  the  principal  as  aforesaid  ; 
and  such  officer  shall  be  allowed  and  paid  by  the  bail  for  his 
[*336]      receiving*  and  committing  said  principal  on  said  warrant  or 
mittimus,  the  same  fees  as  are  provided  by  law  for  commit- 
ting any  defendant  to  prison  on  mesne  process.     And  all  and 
every  such  officer  or  officers,  shall  have  the  like  power  and 
autliority,  and  shall  be  under  the  like  obligations  in  all  re- 
spects and  regards  whatsoever,  to  execute  and  return  such 
warrant  or  mittimus,  issued  by  such  Justice,  upon  the  surren- 
der as  aforesaid,  as  he  or  they  by  law  have  and  are  under  to 
execute  and  return  any  writ  or  execution  whatever  ",  and  shall 
be  subject  and  liable  to  all  the  like  action  or  actions,  for  any 
fraud  or  falsehood  and  neglect  of  their  duty,  as  is  provided 
by  law  in  other  cases. 
[Mass.  sut.        Sect.  8.     Beit  further  enacted^  That  no  mre/ada«  shall 
§80*^'  ^^^'  ^^  served  upon  the  bail,  unless  it  be  done  within  one  year  next 
after  the  entering  up  final  judgment  (I)  against  the  principal. 

(/)  1.  By  the  «*  6nal  jadgment'*  is  intended  the  first  judgmeot,  on  which 
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[lb.  §  4.] 


Sect.  9.     Be  it  further  enactedy  That  the  bail  may  have    Ch.  68. 
their  remedy  by  action  on  the  case  against  their  principal  for 
all  damages  sustained  by  their  becoming  his  sureties.     [Ap- 
proved March  19,  1821.] 

Additional  Act,  ch.  522,  Vol.  3,  p.  413. 


Chapter  68. 

AN  ACT  respectiog  Bailable  Offences. 

xSE  U  enacted  by  the  Senate  and  House  of  Representa- 
tives^ in  Legislature  assembled.   That  any  one  or  more  of  mit  «^M*to 
the  Justices  of  the  Circuit  Court  of  Common  Pleas,  or  any       * 
two  Justices  of  the  Peace  and  of  the  quorum  for  any  county, 
on  application  made  to  them  by  any  person  who  now  is,  or  ^bo  may  be 
hereafter  may  be,  confined  in  gaol  for  a  bailable  ofience,  or 
for  not  finding  sureties,  on  recognisance,  may  proceed  to  in-  Jf'"^  19121 
quire  into  the  same,  and  admit  any  such  person  to  bail ;  and 
for  this  purpose  shall  have  and  exercise  the  same  power  con-  ^ 
currently,  which  any  one  or  more  of  the  Justices  of  the  Su- 
preme Judicial  Court,  may  or  can  do  ;   any  law,  usage  or 
custom  to  the  contrary  notwithstanding.     And  the  power  Extent  of  the 
hereby  given  shall  be  considered  to  extend  to  taking  the  re-  power  to  boil, 
cognisance  of  any  person,  conmiitted  after  conviction,  where 
the  sentence  is  in  part,  or  in  whole,  to  find  sureties  for  good 
behaviour.     [Approved  March  10,  1821.] 

the  plaintiff  may  roe  out  an  execation  ;  whether  each  judgment  be  rendered 
in  the  Common  Pleas  or  Snpreme  Court ;  and  a  judgment  on  review  is  not 
intended.    Swett  Sf  aL  vs.  Sullivan,  7  Ma$$,  842. 

2.  The  action  of  debt  on  a  bail  bond  is  not  taken  away  by  §  8,  t/  Meem», 
but  it  most  be  brooght  within  one  year  next  after  the  entering  ap  of  final 
judgment  against  the  principal.    M^Rae  v$,  Mattoon,  10  Pick,  49, 


416  PROCESS  OF  OUTIAWRT. 

Ch.  69.  Chapter  69  •• 

[*337]  ^^  ACT  directing  and  regulating  the  Prooen  of  Ootkwry. 

,. ,,       Sect.  1.     xSe  i(  enacted  by  the  Senate  and  House  of 
to  the  procera  Representatives ^  in  Legislature  assembledj  That  when  any 
person  that  now  is  charged,  or  hereafter  shall  stand  charged 
[Mom.  St^  of  any  criminal  offence  before  the  Supreme  Judicial  Court  of 
§  i.]  '        '  this  State,  by  the  indictment  or  presentment  of  a  Grand  Jury, 
whether  the  same  indictment  or  presentment  be  originally 
found  in  that  Court,  or  removed  thither  from  any  inferior  ju- 
risdiction, by  appeal,  or  writ  of  certiorari,  shall  abscond  to 
avoid  answering,  or  abiding  and  performing  the  judgment  that 
may  be  given  thereon,  whether  such  abscondbg  be  before  or 
Form  of  writ  *^®^  ^®  ^^U  sh^^l  indict  or  present  the  offender,  a  writ  shall 
and  nature  of  issue  to  the  Sheriff  of  the  county  where  such  offender  was  an 

proeeedings  a-  .  "^ 

gaiuc  him.      mhabitant  or  resident,  at  the  time  of  finding  the  same  bill,  di- 
recting him  to  make  known  unto  such  offender,  that  unless 
he  shall  appear  on  the  first  day  of  the  next  sitting  of  the  sdd 
Supreme  Judicial  Court,  and  there  traverse  the  same  charge, 
and  abide  the  judgment  that  may  be  given  thereon,  or  appear 
and  give  such  security  therefor  by  way  of  recognisance  as  the 
said  Court  shall  order,  such  person  will  then  and  there  be 
declared  an  outlaw,  and  be  subjected  to  all  the  penalties  and 
disabilities  in  this  act  declared  to  be  mcident  to  a  person  un- 
der sentence  of  outlawry,  and  the  mode  of  executing  the  said 
writ  of  scire  facias  shall  be,  by  leaving  an  authenticated  copy 
thereof  certified  by  the  Sheriff  at  the  offender's  dwelling  house 
or  last  place  of  abode,  sixty  days  at  the  least  before  the  same 
process  shall  be  returnable,  and  shall  cause  an  abstract  or  no- 
tification of  the  subject  matter  in  the  same  writ  mentioned, 
sixty  days  before  the  return  day  at  the  least,  to  he  printed  in 
one  of  the  most  public  weekly  newspapers,  and  to  be  contin- 
ued five  several  weeks  inclusive  ;  and  shall  cause  him  to  be 
publicly  called  in  every  Circuit  Court  of  Common  Pleas  in 
his  county,  that  shall  be  holden  while  the  same  process  shall 
be  in  his  custody  ;  which  writ  of  scire  facias  being  served 
and  returned  in  manner  aforesaid,  and  filed  in  Court,  shall  be 
entered  on  the  docket,  and  the  party  against  whom  the  same 
[^838]      is  sued,  after  having  been  publicly  called  in  the  said*  Su- 
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preme  Judicial  Court,  to  appear  and  answer  the  charge  al-  Cii.  G9. 
legcd  i^ainst  him  as  aforesaid  ;  if  he  shall  not  appear  upon  '^-^"v^^^ 
such  notice  and  proclamation,  his  default  shall  be  recorded, 
and  such  offender  may  by  the  same  Court  be  declared  an 
outlaw,  without  any  other  act  or  ceremony  ;  any  former  law 
usage  or  custom  to  the  contrary  notwithstanding :  Provided 
alwaysy  It  shall  be  in  the  power  of  the  said  Court,  when  the 
offence  charged  shall  be  by  law  bailable,  to  continue  the  same 
scire  facias,  or  suspend  passing  judgment  of  outlawry  there- 
on, until  the  next  or  some  succeeding  terra,  in  case  sufficient 
bail  shall  be  given  for  the  offender's  answering  and  abiding 
the  judgment  of  the  said  Court  thereon.  And  that  it  may 
regularly  and  certainly  be  determined  when  a  person  may  be 
said  to  have  absconded  to  escape  punishment : 

Sect.  2.  Be  it  Jurther  enacted^  That  any  person  after  wheaaperMm 
having  appeared  and  pleaded  to  an  indictment  or  presentment,  ^  plSSdto 
who  shall  have  departed  without  leave  of  the  Court,  or  shall  indictmeiitAc. 

'^  ^  '  ^        and  departed 

have  broken  gaol  after  commitment  upon,  and  before  convic-  without  kave 

•  t         1  11  1  •       1      «  •11  1    11    ^  '1  1  — proceeding! 

tion  on  the  charge  alleged  m  the  bill,  or  shall  fail  or  neglect  against  him. 
to  appear  and  answer  according  to  the  tenor  of  a  recognisance  [ib.  §  2.] 
regularly  taken  for  tliat  purpose,  or  when  the  Sheriff  of  the 
same  county  whereof  the  offender  was  an  inhabitant,  or  resi- 
dent at  the  time  of  his  committing  the  offence  for  which  he 
shall  stand  indicted,  or  his  deputy,  shall  make  return  upon  a 
capias  issued  in  consequence  of  the  bill,  wherein  the  term  of 
four  months  at  the  least  shall  have  elapsed,  between  the  issu- 
ing the  capias  and  the  return  day  thereof,  that  after  making 
diligent  search  and  inquiry  after  such  offender,  he  could  not 
find  him  in  his  precinct,  shall  be  deemed  and  taken  as  suffi- 
cient evidence  of  the  absconding  of  such  person  within  the 
intent  of  this  act. 

Sect.  3.     Be  it  further  enacted^  That  a  capias  and  an  if  non  est  in- 
alias  capias  issued  from  the  Circuit  Court  of  Common  Pleas,  turned  on  the 
on  a  bill  of  indictment  or  presentment  there  found,  wherein  ^wT^c^m 
fifty  days  at  the  least  shall  have  elapsed  between  the  issuing  '^^  mSi^ 
and  return  of  the  same  writs  respectively,  and  returned  by  no  like  process 
the  proper  officer,  that  after  diligent  search  and  inquiry  after  s.  J.  Court, 
such  offender  he  could  not  find  him  in  his  precinct,  before  i^^,,  §  3, 
the  removal  of  the  record  into  the  Supreme  Judicial  Court, 

Vol.  I.  53 
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Ch.  69.     shall  render  tlie  issuing  a  like  process  in  the  Supreme*  Judi- 
^-^^^^^^^     cial  Court  before  scire  facias  ut  legatum  unnecessary. 

Sect.  4.     Be  it  further  enacted y  That  where  a  capias 

How  capias  t    ji*    •  i    r^ 

from  s  J. Court  shall  issue  from  the  Supreme  Judicial  Court,  to  apprehend 

returnable.       an  offender  on  a  bill  of  indictment  or  presentment  in  any  coun- 

[ib.  §  4.]        ty  where  the  said  Court  shall  be  held  but  once  a  year,  the 

same  capias  may  be  made  returnable  to  some  session  of  the 

said  Court  in  some  other  county,  at  the  expiration  of  five  or 

six  months,  if  the  said  Court  shall  so  order,  to  the  end  scire 

facias  ut  legatum  may  timely  issue  returnable  to  the  next  term, 

if  the  offender  should  not  be  taken  on  the  capias. 

Perron*  Sect.  5.     Be  it  further  enacted.  That  all  persons  against 

against  whom  ,  r  i  ini*  i_iii- 

a  judgment  of  whom  judgment  of  outlawry  shall  be  given,  shall  durmg  the 

force-?ow  far  time  the  same  judgment  shall  continue  in  force,  be,  and  here- 

^  by  are  disabled  from  bringing  or  maintaining,  in  their  own 

[lb.  $  6.]       yjgjjj  ^j^y  jjj^ji  action  or  suit,  in  any  Court  of  Law  or  Equity 

within  this  State,  excepting  a  writ  of  error  for  reversmg  his 
outlawry  ;  and  shall  be  under  such  other  disabilities  and  dis- 
qualifications in  civil  society  as  a  person  convicted  and  sen- 
tenced for  the  ofience  charged  in  the  bill  upon  which  he  may 
be  outlawed  :  and  in  all  cases  where  a  greater  forfeiture  does 
not  by  law  accrue  to  the  State  upon  a  conviction  and  judg- 
ment on  such  bill  of  indictment  shall  forfeit  the  issues  and 
profits  of  all  his  real  estate  during  the  life  of  the  outlaw,  in 
case  the  judgment  of  outlawry  shall  so  long  remain  in  force  ; 
and  be  further  liable  to  be  apprehended,  upon  capias  ut  lega- 
tum, and  sentenced  in  the  same  manner  as  if  he  was  convict- 
ed by  a  Jury  of  the  charge  alleged  in  the  bill. 
Real  estate  of  Sect.  6.  Be  it  further  enacted y  That  the  real  estate  of 
ia\JS'**bound  ^^^^Y  pe^son  outlawed,  shall  be  held  liable,  and  be  bound, 
to  respond        from  the  time  of  issuing  the  scire  facias  ut  legatum  to  respond 

judgment,  3cc.  ,  , 

the  judgment  that'  shall  be  given  on  the  indictment  or  present- 
ment, so  far  as  relates  to  the  fine  and  cost. 
Estate  of  per-       Sect.  7.     Be  it  further  enacted ,  That  the  lands  and  ten- 

Bona   recogniz-  .    _.  .   .  ,  r   i_-     o  t 

ing  to  State,     cments  of  all  persons  recognising  to  the  use  of  this  btate,  be- 
though  "aiiina.  fore  s"y  authority  duly  authorized  and  empowered  to  take  the 
same,  are  and  shall  be  liable  to  respond  the  sum  mentioned 
rib.  §  7.]        2q  (I^q  szme  recognizance,  from  the  time  the  same  is  taken 
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and  acknowledged,  notwithstanding  any  transfer  or  alienation  Ch.  70. 
thereof.  k^^>^^ 

Sect.  8*.     Be  it  further  enacted^  That  every  offender      [•3401 

that  may  be  outhwed,  upon  his  appearing  in  open  Court,  and  ProcccdingB 

confessing  the  charge,  and  receiving  sentence  thereon,  or  ap-  omjawe/^^ 

pearing  and  traversing  the  charge,  shall  be  acquitted  by  a  Jury  J2n  '" 


or  on  demurrer,  or  any  other  plea,  the  same  shall  be  adjudged  ^ 
insuf&cient  in  law  to  compel  the  person  accused  to  answer 
thereunto,  or  support  a  judgment  thereon  :  in  every  such 
case,  the  proceeding  shall  be  construed  to  operate  as  a  full 
and  effectual  reversal  of  the  judgment  of  outlawry  as  though 
a  former  reversal  had  been  given  upon  a  writ  of  error  ex- 
pressly brought  for  that  purpose  :  Provided,  The  appearance 
upon  which  such  acquittal  shall  be  given  shall  be  voluntary 
and  without  compulsion,  and  within  one  year  and  a  day  after 
judgment  of  outlawry  shall  be  pronounced,  and  the  cost  ac- 
cruing on  the  process  of  outlawry  shall  be  first  satisfied  and 
paid.     [Approved  February  24,  1821.] 


Chapter  70. 

AN  ACT  for  Kfulating  Marriage,  and  for  the  orderly  ■olemniiation  diereof. 

Sect.  1.     Be  it  enacted  by  the   Senate  and  House  o/"  Degrees,  with- 
RepresentativeSj  in  Legislature  assembled ,   That  no  man  or  ria^  are  void, 

woman  shall  intermarry  within  the  degrees  hereafter  named,  **  "**** 
that  is  to  say  : 

^o  Man  ikail  marry  hit  No  Woman  ihall  marry  her 

Mother,  Father,                                            rj,^^    g^^t. 

Grandmother,  Grandfather,                                    Mar.  16.1786.] 

Daoghtor,  Son, 

Son's  Daughter,  Son's  Son, 

Daughter's  Daughter,  Daughter's  Son, 

Step  Mother,  Step  Father, 

Grandfiuher's  Wife,  Grandmother's  Husband, 

Son's  Wife,  Daughter's  Husband, 

Son's  Son's  Wife,  Son's  Daughter's  Husband, 

Daughter's  Son's  Wife,  Daughter's  Daughter's  Hosbftfid, 

Wife's  Mother,  Husband's  Father, 

Wife's  Grandmother,  Husband's  Grandiktber, 

Wife's  Daughter,  Hurtwnd's  Son,                                                           'f^ 
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Ch.  70.  Wfc'n  Son'i  Daughter,  HuBband'a  Soo'n  Son, 

^^^^^^^^  Wife'.*  Daughter**  Djiughtcr,  ITurIkiimI**  Daughter'*  Son, 

SinUT,  Brotli«p, 

Brotlicr's  Daughter,  Brother*!  Son, 

SMtcr*«  Daughter,  Sister's  Son, 

Father's  Sister,  Father's  Brother, 

Mother's  Sister.  Mother's  Brother, 

[*34I]  And'*  if  any  man  or  woman  shall  intermarry  within  tlie  de- 

grees aforesaid,  every  such  marriage  shall  be  deemed,  taken 
and  adjudged  incestuous,  and  shall  be  null  and  void. 
^     .     ^  Sect.  2.     Be  it  further  enacted,  That  all   marriages, 

Certain  other  ^  .^         v 

marriageatobc  whcrc  either  of  the  parties  shall  have  a  former  wife  (a)  or 

husband  living  at  the  time  of  such  marriage,  and  all  marriages 

between  any  white  person  and  any  Negro,  Indian  or  Mcilaf- 

to  (b)  shall  be  absolutely  void. 

Perwns  au.         Sect.  3.     Be  it  further  enacted,  That  every  Justice  of 

emniie  mar^'  the  Pcace,  and  also  every  ordained  Minister  of  the  €k>spel, 

■•••jp*-  YfiiQ  shall  be  duly  appointed  and  commissioned  for  that  pur- 

(une22^]rTO6   P^^®  ^^^  ^^®  Govemor,  with  the  advice  of  Coimcil,  be,  and 
5 1]  they  respectively  are  authorized  and  empowered  to  solem- 

nize (c) .  marriages  witliin  the  county,  where  they  reside,  be- 

(ff)  After  a  divorce  from  the  bands  of  matrimonj  in  this  Suta,  for  adul- 
tery, a  marriage  contracted  here  by  the  gailty  party,  Inring  the  innocent 
party,  is  aniawrul  and  void.  West  Cambridge  vs.  Leiiogton,  1  Pick,  507. 
Putnam  vs.  Putnam  &  al.  8  Pick.  433.  Bat  if  auch  party,  being  a  reaident 
in  this  State,  for  the  sake  of  evading  the  law,  goea  into  another  Slate  where 
such  a  marri^e  is  valid,  and  is  there  married  and  immediately  retams  and 
continnes  to  reside  here,  the  marriage  is  valid  here.     Ih. 

(i)  1.  A  mnhitto  is  a  person  begotten  between  a  white  and  a  Uaek.  Mtd- 
way  vg.  ^atick,  7  Man.  88. 

2.  The  isane  of  aoch  a  person  and  a  white  is  not  a  malatto.    Ih. 

3.  A  marriage  between  a  white  person  and  a  malatto,  or  nflfro,  which 
has  uken  place  in  another  State,  where  the  laws  allow  it,  is  not  roid  or  on> 
lawful  if  the  parties  remove  into  this  State.  Medway  vs.  AVedhom,  16 
Mass,  159. 

4.  Com.  vs.  Spooner,  1  IHek.295. 

(e)  1.  It  is  a  sabstantial  compliance  with  the  statute  r^galatiof  marriages  for 
tlie  parties  thcoMelves  to  make  the  mntaal  agreemeata  in  the  praaence  of  a 
jastice  of  the  peace,  or  a  minister,  with  his  assent,  he  nndertaking  to  act  on 
the  occasion  in  his  official  capacity.     MUford  vs.  Woreesitr,  7  ^oss.  48. 

2.  Bat  if  the  jastice,  or  minister,  does  not  consent  to  act  in  his  official 
character,  the  marriage  is  void.     lb. 

3.  No  form  of  words  is  established  for  the  solemnization  of  a  marriage.  lb. 
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tween  persons  who  may  lawfully  eoter  into  that  relation,  when  Ch.  70. 
one  or  both  of  the  parties  are  resident  within  the  county  in  ^-^"^^"^-^ 
which  such  Justice  or  Minister  resides. 

Sect.  4.     Be  it  further  enacted,  That  the  Governor  with  GoYernor  to 
the  advice  of  Council  be,  and  he  is  authorized  to  appoint  and  coS^ilLionor- 
coramission  such  ordained  Ministers  of  the  GospeL  as  the  ?^*"f*  "*""" 

'      '  ten  to  marry* 

public  good  may  require,  to  solemnize  marriages  within  the 
county  in  which  they  may  reside  ((f),  who  shall  hold  the  said 
office  during  his  pleasure  :  and  said  commission  shall  be  con- 
clusive evidence,  that  the  person  therein  named  is  an  ordain- 
ed Minister  of  the  Gospel ;  and  whenever  said  commission 
shall  be  revoked,  an  attested  copy  of  such  revocation  shall 
be  filed  in  the  office  of  the  Clerk  of  said  county. 

Sect.  5.     Be  it  further  enacted.  That  all  persons  desiring  intcntioiw  of 
to  be  joined  in  marriage,  shall  have  such  their  intentions  pub-  "bJidSd^i^ 
lished  (e)  at  three  public  religious  meetings,  on  diffisrent  days,    ^ 
at  three  days  distance  exclusively,  at  least,  from  each  other,  ^une  ^,  1786, 
in  the  town  or  plantation  wherein  they  respectively  dwell ; 
or  shall  have  their  intentions  of  marriage  posted  up,  by  the 
Clerk  of  such  town  or  plantation,  fourteen  days  in  some  pub- 
lic place,  within  the  same  town  or  plantation,  fairly  written  ;  Certificate  to 
and  shall  also  produce  to  the  Justice  or  Minister,  who  shall  Minister  or 
be  desired  to  marry  them,  a  certificate  of  such  publishment,    "^***' 
under  the  hand  of  the  Clerk  of  such  town  or  plantation  re-  Consent  of  pa- 
spectively ;  and  where  a  male  under  twenty-one  years,  or  a  ^docJ^  in 
female  under  eighteen  years  of  age,  is  to  be  married,  the  con-  *^^^""  ®**^ 
sent*  of  the  parent,  guardian  or  other  person,  whose  imme-      1*342] 
dfete  care  and  government  such  party  is  under,  if  within  the 
State,  shall  be  first  had  to  such  marriage.     And  in  case  the  ^^^^^ 
parties  or  either  of  them,  live  in  a  town  or  place,  where  there  f^J^!?!"*^  ^^^ 
shall  be  no  Clerk,  then  publishment  shall  be  made  in  the  town 
next  adjoining,  in  manner  aforesaid,  and  a  certificate  from 

(d)  And  in  other  connties,  in  certain  caaei.      See  cb.  891,  vol.  8,  p.  238. 

(e)  A  marriage  solemnized  by  a  minister  or  justice,  between  parties  wbo 
may  lawrally  marry,  although  withoat  publication  of  banns,  and  without  the 
consent  of  parents  and  guardians,  is  iralid,  althoagh  the  oflicer  incurs  a  pen- 
alty for  a  breach  of  his  duty.  Milford  ««.  Worcester,  7  Ma$$.  48  ;  Med" 
toay  98,  JVeedham,  16  Mass.  160. 
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Cii.  70.     the  Clerk  of  the  same  town,  of  such  publishment,  shall  bo 
^■^^■'^'^^     produced  as  aforesaid,  previous  to  their  marriage. 

Sect.  6.     Jh  it  further  enacted ^  That  if  at  any  time  the 
If  Unnt  are    banns  of  matrimony  betwixt  any  persons  shall  be  forbidden, 
^jjj^^***^  and  the  reasons  thereof  assigned,  in  writing,  by  the  person 
muft  be  had.     g^  forbidding  the  same,  left  with  the  town  or  plantation  Clerk, 
[lb.  $  4.]        he  shall  forbear  issuing  a  certificate  as  aforesaid,  until  the 
matter  shall  have  been  duly  inquired  into,  and  determined 
before  two  Justices  of  the  same  county,  quorum  unus  (/) : 
Provided^   The  person  forbidding  the  banns,  shall,  within 
seven  days  after  filing  tlie  reasons  as  aforesaid,  apply  unto 
two  Justices  as  aforesaid,  and  procure  their  determination 
thereon  :  unless  the  said  Justices  shall  certify  unto  the  said 
Clerk,  that  a  further  time  is  necessary  for  their  determination 
on  the  reasons  filed  ;  in  which  case  the  Clerk  shall  forbear 
issuing  a  certificate,  until  the  time  then  certified  to  be  neces- 
sary shall  expire,  unless  the  Justices  shall  sooner  determine  ; 
according  to  whose  determination,  the  Clerk  shall  govern 
himself  herein ;  and  if  the  said  Justices  shall  determine,  that 
the  reasons  assigned  by  the  person  forbidding  the  said  baons, 
were  not  supported  by  the  laws  of  the  State,  then  the  person 
so  forbidding  shall  pay  all  the  costs  that  may  have  arisen  in 
consequence  of  such  objection ;  and  the  said  Justices  shall 
make  up  judgment  and  issue  execution  accordingly. 
Penalty  for  pul-       Sect.  7.     Be  it  further  enacted^   That  if  any  person 
liiSwjnt"  ^^  ^^^^^  deface  or  pull  down  any  publishment  posted  up  in  wri- 
rib  6  6  1        ^'"S  ^  aforesaid,  before  the  expiration  of  the  said  fourteen 
days,  he  shall  forfeit  and  pay  the  sum  of  four  dollars,  to  the 
use  of  the  town.     And  if  any  Justice  of  the  Peace  or  Minis- 
For  marrying    ^er,  shall,  Otherwise  than  is  expressly  allowed  and  authorized 
^"to  u^°^*"  ^y  *^^  ^^^'  J°'"  »"y  persons  in  marriage,  they  shall  severally 
forfeit  and  pay  the  sum  of  one  hundred  dollars,  two  third  parts 
[*343]       thereof*  to  and  for  the  use  of  the  county  wherein  the  offence 
may  be  committed,  and  the  residue  to  the  prosecutor,  to  be 
sued  for  and  recovered  in  the  Circuit  Court  of  Common 
Pleas,  within  the  same  county,  by  the  Treasurer  thereof,  who 

(/)  It  is  only  necessary  that  one  of  the  Joiticai  ihoiild  be  of  the  qaoram. 
CHlhtrt  v$,  Sweetiir,  4  O^f,  488. 


REGULATION  OP  MARRIAGE.  423 

is  hereby  enjoined  upon  due  information  thereof,  to  prose-     Ch.  70. 
cute  and  sue  for  the  said  penahjr  without  delay,  or  by  the      ^-^"v^^-^ 
parent,  guardian,  or  other  person  under  whose  immediate  care 
and  government  either  of  the  parties  were  at  the  time  of  such 
marriage  ;  and  every  Justice  or  Minister,  against  whom  such 
recovery  shall  be  had,  is  hereby  forbidden  from  joining  per- 
sons in  marriage  forever  after.     And  in  case  a  person  forbid 
as  aforesaid,  or  any  other  person  whatever,  not  authorized  Punishment  of 
and  empowered  to  solemnize  marriages  by  this  act,  shall  join  ^^aTSmr!^*" 
any  persons  in  marriage,  and  be  convicted  thereof,  in  the  ^^'^^'ji^**^.^ 
Supreme  Judicial  Court,  upon  presentment  or  indictment,  he 
shall  suffer  solitary  imprisonment  for  a  term  not  exceeding 
twenty  days,  and  be  confined  to  hard  labor  for  a  term  not  ex- 
ceeding five  years. 

Sect.  8.     Be  it  further  enacted ^  That  every  Justice  and  .    . 
Minister  shall  make  and  keep  a  particular  record  (g)  of  all  niiniatera  to 

.  .  J.I       '^•^P  T^^ord  of 

marriages  solemnized  before  them  respectively  ;  and  in  the  marriagea  and 
month  of  April  yearly  and  every  year,  shall  make  a  return  to  town  clerk, 
the  Clerk  of  the  townf  or  plantation  in  which  he  Hves,  certi-  rjj,^  r  g , 
fyingthe  names  of  all  the  persons,  who  have  been  by   them      g     .  g^. 
respectively  joined  together  in  marriage  within  the  year  then  §  2,  ▼oi.  8,  p. 
last  past,  if  any  such  have  been  by  them  so  joined  together. 
And  if  any  Justice  or  Minister  shall  neglect  to  make  such  re- 
turn, within  the  month  of  April  annually,  he  shall  forfeit  the 
sum  of  fifty  dollars,  to  be  recovered  by  action  of  debt  in  the  P««j»>*y  ^'^ 

neciect. 

Circuit  Court  of  Common  Pleas,  one  half  thereof  to  the  use 
of  the  county,  and  the  other  half  to  the  use  of  the  person  who 
may  sue  for  the  same. 

Sect.  9.     Be  it  further  enacted^    That  any   marriages  «    . 
which  shall  be  had  and  solemnized,  among  the  people  called  mongQuaken, 
Quakers  or  Friends,  in  the  manner  and  form  used  and  prac-  their  fonm, 
tised  in  their  societies,  shall  be  good  and  valid  in  law,  any  ^ 
thing  in  this  act  to  the  contrary  notwithstanding  ;   and  the  ^^'  ^  ®'^ 
Clerk  or  keeper  of  the  records  of  the  meetine  wherein  such  ^^^^  °^  ^^ 

^  ,  ^  meetingfl  to 

marriage  shall  be  had  and  solemnized,  shall  once  a  year  make  make  return  of 

ig)  A  record  of  a  marrioge  solemnized  by  a  minister  or  justice,  founded 
on  a  certificate  duly  made,  is  legal  evidence  of  the  marriage  ;  and  no  inquiry 
Is  made  as  to  the  publication  of  the  banns,  the  consent  of  parents  or  gnardi- 
ana,  or  the  inhabitancy  of  the  parties.    MUford  vs.  Wwretiitr^  7  Mass.  48. 
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Cif.  71.    a  certificate  tinder  his  band  of  all  marriages  had  and  solemni- 

^^^^^"^^      zed*  in  the  society  or  meeting  to  which  he  belongs,  and  sliali 

a«I'CrtuJ!i.    deliver  the  same  to  the  Clerk  of  the  town,  in  which  the  Clerk 

[*344]       ^f  ^^^^  meeting  resides  ;  and  if  he  shall  neglect  so  to  do,  he 

Penal!    for      ''^^'  forfeit  the  sum  of  fifty  dollars,  the  one  half  to  the  use  of 

neglect.  the  county,  the  other  half  to  the  use  of  the  prosecutor,  to  be 

recovered  by  an  action  of  debt. 
No  minisUT,        Sect.   10.     Bt  %t  furthtr  enactedj  That  no  Minister  of 
]^«'»ned^omr-  ^''®  Gospel,  not  appointed  and  commissioned  as  aforesaid, 
rvuftcrMiiyi,  ghall  solemnizo  any  marriage  after  the  first  day  of  May  next. 
[Approved  February  19,  1821.] 

Additional  Ace,  ch.  S91,  Vol.  3,  p.  238. 


Chapter  71. 

AN  ACT  rcgulatiog  (a)  Dimrcei. 

Sup.  J.  Court      Sect.  1.     JljE  t(  enacted  by  the  Senate  and  House  of 
(iue«tion«  of     Representatives,  in  Legislature  assembkdj  That  all  questions 
AiimX."****     of  divorce  and  alimony  shall  be  heard  and  tried  by  the  Su- 
ir""ifi^i786  P''^"™®  Judicial  Court  holden  for  tlie  county  (b)  where  the 


§1] 


(a)  Regulations  on  the  lobject  of  marriage  and  dtTorce,  are  rather  parts 
of  the  criminal,  than  of  the  civil  code.     Barber  vs.  iloof,  10  MatM,  265. 

(h)  I.  The  libel  most  be  originally  filed  in  the  eonnty  where  the  parties  live. 
Moore  v«.  Moore,  2  Mas$.  117. 

2.  A  libel  filed  in  a  county  into  which  the  libellant  has  removed,  leaving 
the  respondent  in  another  county,  will  not  be  sustained.  BiehardMon  vs. 
Richardton,  2  Mats*  153.  Nor  when  the  parties  have  removed  into  this 
State  since  the  oflTonce  charged.     Hopkins  vs.  Hopkku,  3  Mtu$.  158. 

3.  If  the  parties  have  no  permanent  residence,  the  libel  may  be  filed  in 
the  county  where  the  libellant  dwells  aAer  separation.  Lane  vs.  Lane^  t 
Masi.  167. 

4.  A  libel  will  be  sustamed  where  the  evidence  is  that  the  adultery  was 
committed  in  another  State,  the  respondent  having  no  settled  place  of  resi- 
dence, and  the  libellant  dwelling  in  the  county  where  the  libel  is  filed,  at  the 
time  the  adultery  was  committed.  Squire  vs.  Squire,  3  Jlia»$.  184.  In 
such  cose  if  the  criminal  party  still  resides  out  of  the  State,  the  libel  will  be 
dismissed.     Carter  vs.  Carter,  6  Mass.  263.    See  below,  note  e. 

6.  When  the  cause  of  the  libel  is  adultery,  if  the  names  of  the  persons 
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parties  live,  and  that  the  decree  of  the  same  Court  shall  be     Co.  71. 
final.  v^^^v^^ 

Sect.  2.     Be  U  further  enacted^  That  no  cause  of  divorce  j^^^^  to  be  «- 
or  alimoDY  shall  be  broueht  before  the  same  Court,  unless  ^^^  Clerk's 

,    .  office,  and  op- 

tbe  party  suing  or  complaining  shall  file  his  or  her  libel  in  the  posite  party  to 

office  of  the  Clerk  (c)  of  the  said  Court,  therein  setting  forth  copy,  if  in  tha 

the  cause  of  his  or  her  complaint  specially,  and  shall  cause  ®'***^ 

the  other  party,  if  in  this  State,  to  be  served  (d)  with  an  at-  ^^^'  ^  ^'1 
tested  copy  of  the  same,  and  with  a  summons  to  appear  at 
the  Court,  fourteen  days  at  least  before  the  sitting  of  said 

Court  («)  where  the  cause  is  to  be  tried  ;  otherwise,  in  such  ^S^'tm^he 

manner  as  the  said   Court  shall  direct ;  and  the  said  Court  5J^««>a»  the 

'  ^  Court  may  or- 

shall  have  all  the  powers  necessary  to  the  conducting  and  <^* 

,  ■ ■ -I 

with  whom  the  adaltery  was  committed  are  unknown,  it  shoold  be  so  aver- 
red.    Choate  V8,  Choate,  8  Mass*  391. 

(e)  1.  ir  the  respondent  lives  out  of  the  State,  the  libel  need  not  be  filed  in 
the  Clerk's  office,  but  the  fact  should  be  set  forth  in  the  libel.  Choate  vs- 
Choate,  3  Mass.  391. 

2.  The  libel  must  be  subscribed  by  the  party,  and  not  by  an  attornej. 
WUlard  vs.  Willard,  4  Mass.  506.  Nor  can  it  be  sned  by  the  gnardian  of 
a  spendthrift     Winslow  vs.  Winslov),  7  Mass.  96. 

3.  Upon  the  saggestion  of  coansel  that  the  respondent  was  insape,  the 
eonrt  admitted  him  to  plead  in  her  name.  Broadstreet  vs.  Broadstreet^  7 
Mass.  474.  When  it  appearod  that  since  the  fact  charged,  the  respondent 
had  become  insane,  the  coart  woold  proceed  no  farther  without  the  appoint- 
ment of  a  guardian,  who  might  appear  for  him  in  the  action.  Mansfield  vs. 
Mansfield,  13  Mass.  412. 

(^)  1.  A  senrice  by  reading  is  not  sufficient     Smith  vs.  Smith,  9  Mass.  422. 

2.  A  cooataible  is  not  authorised  to  serve  a  aamqiQBs  issued  opon  a  libel. 
Brown  vs.  Brown,  15  Mass.  889. 

3.  A  libel  may  be  amended  and  served  anew  on  the  respondent.  Jisuler- 
son  vs,  Anders&n,  4  Glf.  100  ;    Tovurtelot  vs.  Tourtelot,  4  Mass.  606. 

(e)  1.  The  words,  before  the  sitting  of  said  Court,  are  equivaleni  to  the 
words  *<  before  the  first  day  of  the  term."  Anon.  5  Mass.  197.  BeeSmUh 
vs.  Smith,  6  Mass.  86.  Where  a  copy  of  the  libel  and  snmmoiis  had  been 
left  by  an  officer  at  the  last  and  usual  place  of  abode  of  the  party  Hbelled, 
but  it  appeared  that  she  was  not  there,  nor  afterwards  before  the  sitting  of 
the  Court  within  the  county,  the  Court  would  not  hear  the  cause  until  person- 
al notice  be  given.    Randall  vs.  Randall,  7  Mass.  502. 

2.  The  service  must  be  by  copy — reading  the  libel  and  smnnoiis  is  not 
oofficient.     Smith  vs.  Smith,  9  Mass.  422. 

Vol.  I.  54 
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Ch.  71.    finally  issuing  such  causes,  according  to  the  true  intendment 

^■^^""^^^^  of  this  act. 
Dirorccfl  from  Sect.  3.  Be  it  further  tnocted,  That  divorces  from  the 
nmony,  iiT^  bonds  of  matrimony  shall  be  decreed,  in  case  the  parties  are 
wi»^  cases  de-  y^jthjn  the  degrees  by  law  prohibited,  or  either  of  them  had 
[lb.  §  8.]  a  former  (/)  wife  or  husband  alive  at  the  time  of  solemnizing 
79^  io*&  2*1  ^^^^  secondf  marriage,  or  for  impotency  or  adultery  (jg)  in 
In  what  cases  either  of  the  parties,  and  for  no  other  cause  ;  and  that  divorce 
board*  ^^^^  bed  and  board  {h)   may  and  shall  be  granted  for  the 

[*345]       cause*  of  extreme  cruelty  (t)  in  either  of  the  parties,  or  when- 

(/)  Ante,  p.  420,  note  a,  to  §  2. 

{g)  1.  Divorce  from  the  bonds  of  matrimonj  will  not  be  decreed  nnleif  a 
legal  marriage  be  proved.    Mangue  vs.  Mangue,  I  Mas$.  240. 

2.  The  record  of  the  conviction  of  the  respondent  upon  an  indictment  for 
adoltery,  is  sofficient  evidence  both  of  the  marriage  and  of  the  offence.  j9n- 
der$on  vs.  Anderton,  4  Glf,  100  ;  Randall  vs.  Bandall,  ib.  826. 

8.  Where  adaltery  is  the  cause  of  the  libel,  and  a  second  marriage  of  tbe 
respondent  is  to  be  proved,  the  court  will  not  receive  the  usual  certificate  of 
tbe  ofRciating  minister  at  the  second  marriage  as  evidence,  but  will  retjnire 
his  testimony  upon  oath.     Ellis  vs.  Ellis,  II  Mass.  92. 

4.  In  a  libel  for  divorce  from  the  bands  of  matrimony  for  adultery,  proof 
that  the  injured  party  has  forgiven  the  offence  by  subsequent  eoluibttatioB 
with  the  offender,  will  bar  the  libel,  ^orth  vs.  ^orth^  6  Mass.  920;  Per^ 
kins  vs.  Perkins,  6  Mass.  69  ;  Anonymous,  ib.  147.  But  this  rule  will 
not  apply  to  a  libel  for  a  divorce  from  bed  and  beard.  Perkins  vs.  Per^ 
kins,  6  Mass,  69. 

6.  Such  proof  may  be  given  in  evidence  under  a  geaerul  trarene  of  tbe 
facts  alleged  in  the  libel.     Backus  vs.  Backus,  8  Olf.  186. 

6.  If  the  respondent  in  a  libel  for  divorce  for  adultery  would  shew  a  like 
crime  in  the  libellant,  to  prevent  the  divorce,  he  must  plead  it  or  be  will  not 
be  permitted  to  give  it  in  evidence.     Pasiorei  vs.  Pastorei,  6  Mass.  276. 

7.  Confessions  of  the  respondent  as  to  the  fact  of  adultery,  are  not  admis- 
sible unless  corroborated.  Baxter  vs.  Baxter,  1  Mass.  946 ;  Msiicnd  ws. 
Holland,  2  Mass.  154. 

{h)  1.  In  a  libel  for  divorce  a  tnensa  et  thoro,  tbe  Couit  will  requir*  «vi. 
dence  of  the  marriage,  even  though  the  reepondent  does  not  appear,  to  an- 
swer the  libel.  Williams  lib.  vs.  Williams,  8  O^f.  186  ;  overruling  the 
decision  in  Hill  vs.  Hill,  2  Mass.  150. 

2.  A  wife  divorced  a  mensa  et  thoro  may  sue  or  be  sued  as  a  feme  sole 
for  property  acquired,  or  debts  contracted  by  her  subsequently  to  the  di^oren. 
Dean  vs.  Richmond,  5  Pick.  461. 

(t)  1.  Extreme  cruelty  here,  means  personal  ^olenee»  and  anaweru  to  the 
Ssniiia  of  tbe  civil  law.     Warren  vs,  Warren,  8  Mass.  821. 
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erer  any  husband  shall  utterljf  desert  (j)  his  wife,  or  shall  Ch.  71. 

grossly  or  wantonly  and  cruelly  neglect  or  refuse  to  provide  ^•^'^^^ 

suitable  maintenance  for  her,  being  of  sufficient  ability  thereto,  additional  act; 

Sect.  4.     Be  it  further  enactedy  That  when  it  shall  ap-  vol.  8,  p.' 298.] 

pear  that  the  adultery  or  cruelty  complained  of,  is  occasioned  Jju^S^,  ^^  ' 


or 


by  the  collusion  of  the  parties,  and  done  with  an  intention  to  b2^^!2rti*^' 
procure  a  divorce,  or  that  both  parties  hai^e  been  guilty  of  j*'*  /*^®![^  ^ 
adultery,  in  such  case,  no  divorce  shall  be  decreed.  [lb.  §  4.] 

Sect.  5.  Be  it  further  enacted.  That  when  a  divorce  incaMsofdi- 
shall  be  had  for  the  causes  of  affinity,  consanguinity,  or  of  ]^^^^  "^ 
impotency  of  either  of  the  parties,  the  wife  shall  have  restor-  fJ^^'i'jfT'  •^ 
ed  to  her  all  her  lands,  tenements  and  hereditaments  ;  and  a  ■tored  to  hat, 

and  Mich  part 

judgment  may  be  passed  for  a  restoration  to  her  of  all,  or  ofherpertonai 
such  part  of  the  personal  estate  specifically,  or  the  value  there-  SSk  propw/^ 
of,  which  hath  come  to  her  husband's  hands  by  force  of  the  ru,  §  5   ^na 
marriage,  as  the  Justices  of  the  Supreme  Judicial  Court,  from  ^^'  ^»  ^806.] 
all  the  circumstances  of  the  case,  shall  determme  equitable ; 
and  they  may  make  use  of  such  kind  of  process  to  carry  their 
judgment  into  effect,  as  shall  be  necessary  ;  and  the  Court,  And  may  com. 
in  case  they  think  proper,  may  compel  the  husband  to  dis-  SkdoMonoaS 
close,  on  oath,  what  personal  estate  he  hath  received  in  right  SroplSy?"*  ^ 
of  his  wife,  and  how  the  same  hath  been  disposed  of,  and 
what  proportion  thereof  remained  in  his  hands  at  the  time  of 
such  divorce  :  and  when  the  divorce  shall  be  for  the  cause  when  diToroa 
of  adultery  committed  by  the  husband  (fc) ,  in  addition  to  her  aditorj^f  hS^ 
dower,  to  be  assigned  her  in  the  lands  of  her  husband,  in  the  ^^'doww-**^ 
same  manner  as  if  such  husband  was  naturally  dead  (I)  and  to  the  real  eitata 

2.  A  charge  of  extreme  cruelty,  and  of  adultery  may  be  joined  in  the 
same  libel,  and  the  Conrt  will  decree  according  to  the  evidence  produced. 
Toung  vs.  Young,  4  Ma8$.  430. 

( j)  A  libel  alleging  that  the  respondent,  within  fiye  years  last  past,  has  de- 
serted the  libellant,  and  committed  the  crime  of  adultery,  is  insufficient. 
Church  OS.  Church,  3  Mtua.  167. 

(k)  This  statute  applies  to  divorces  decreed  after  the  passing  it,  whether 
the  adultery  was  committed  before  or  after  the  date  of  the  statute.  Wettvs. 
West,  2  Mass.  228. 

(0  1.  The  Court  will  not  assign  dower  upon  a  libel,  but  the  claimant  must 
pursue  the  same  remedy  as  if  the  husband  were  dead.  StnUh  vs.  Smith,  18 
Mass.  281 . 
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Ch.  71.    the  real  estate  which  her  husband  held  io  her  right,  the  Court 
y^^>^^     by  whom  such  divorce  may  be  decreed,  shall  have  power  to 

kdd  ni  bar  . 

right  and  all  or  assign  to  the  wife  for  her  own  use,  all  the  personal  estate 
Mtal ertaterel  which  the  husband  hath  received  by  reason  of  the  marriage, 
b^^liJ^  or  such  part  thereof  as  shall  be  just  and  reasonable^  under  all 
**°^jfSaP°^*  the  circumstances  of  the  case,  or  a  sum  of  money  equal  in 
value  to  the  wboje  of  the  said  personal  estate  ;  or  to  so  much 
(See^additioD-  thereof  as  the  Court  may  judge  proper  should  be  so  assigned 
to  her.     But  if  the  personal  estate  or  money  which  the  Court 
are  by  this  act  authorized  to  assign  to  the  woman  so  divorced, 
[*846]      together  with  her  dower  in  her*  husband's  real  estate,  should 
And  if  jhwe   be  insufficient  for  her  reasonable  and  comfortable  support, 
Coart  Biav  ai-  then  the  Court  may  allow  her  reasonable  alimony  out  of  her 
ny^oat  of  Imt  husband's  estate,  so  long  as  she  shall  remun  unmarried,  in 
the  same  manner  as  alimony  may  be  allowed  to  a  woman  di- 
vorced from  bed  and  board,  for  the  cause  of  extreme  cruelty 
in  the  husband :  regard  to  be  had,  in  making  such  allowance, 
to  the  character,  circumstances  and  property  of  the  husband, 
le  eafv  of  di-  and  the  character  and  situation  of  the  wife.     And  where  the 


hmbaiid** 
tale. 


tery  oT  wife,  divorce  shall  be  occasioncS  by  adultery  conmiitted  by  the 
Smd  ■haii^'^  VTik,  the  husbaud  shall  hold  her  personal  estate  forever,  and 
^^'  her  real  estate  during  his  natural  life,  in  case  they  have  had 

issue  born  alive  of  her  body  during  the  marriage ;  otherwise 
during  her  natural  life  only,  if  he  shall  survive  her  :  Provided 
ProviM.  nevertheksSj  That  the  Court  may  allow  her  for  her  subsist- 

ence so  much  of  such  personal  or  real  estate  as  they  shall 
In  case  of  di-  J"^6®  neccssary.  And  whenever  a  decree  of  divorce  from 
woe  for  cni-  bed  and  board  shall  be  made  because  of  the  cruelty  of  the 

elly  or  deser-  ,  ,  ,  ' 

Uon  of  bus-    husband  or  of  his  utterly  deserting  his  wife,  or  grossly  or 
proceedings      Wantonly  and  crueUy  neglecting  or  refusing  to  provide  suitU'- 
to  property.  **  We  maintenance  for  her,  being  of  sufficient  ability  thereto, 
the  wife,  if  there  be  no  issue  living  at  the  time  of  the  divorce, 
shall  be  restored  to  all  her  lands  (m),  tenements  and  heredita- 
ments, and  shall  be  allowed  out  of  his  personal  estate  such 

2.  This  provision  embraces  all  the  lands  of  which  the  faiabasd  baa  bate 
seized  at  any  time  during  the  covertnre.    Davol  vs.  Howiand^  14  Jfoaa.  219. 

(m)  Inclndinc  ^^  which  has  been  allanalad  by  the  buibaiid  daring  the 
coverture^  withoat  her  consent.     KHger  v$.  Day,  t  Pick,  816. 
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alimony  (n)  as  the  Court  shall  think  reasonable,  having  re-    Cu.  71. 
gard  to  the  personal  propertjr  that  came  to  the  husband  by     ^-^"^-^"^^ 
the  marriage,  and  to  his  ability  ;  but  if  there  be  issue  living 
at  the  time  of  the  divorce,  then  the  Court,  with  respect  to 
ordering  restoration,  or  granting  alimony  as  aforesaid,  may 
do  as  they  shall  judge  the  circumstances  of  the  case  may  re- 
quire ;   and  upon  application  from  either  party,  may  from  ^■"eiS*****^***'' 
time  to  time,  make  such  alterations  therein  as  may  be  neces-  Court  may 
sary.     And  whenever  the  wife  shall  file  in  the  Clerk's  office  tionsaato  aii- 
a  libel  against  her  husband  praying  for  a  divorce  from  bed  Som/&c!***™' 
and  board  for  any  of  the  causes  mentioned  in  this  act,  and  fc^for^'di! 
shall  cause  the  same  to  be  served  on  him,  all  his  lands  within  ▼oroe  from  bed 

and  board  and 

the  State  shall  be  considered  as  attached  and  bound  to  answer  service  on  huf- 
the  order  or  judgment  of  the  Court,  in  case  a  divorce  is  de-  &c.  held  to  an- 
creed  upon  said  libel ;  and  in  such  cases  the  Court  may  or-  Suwdivoroeto 
der  and  adjudge,  that  the  whole  or  any  part  of  the*  real  es-  ^^^^^Jt^i-^i 
tate  of  the  husband,  or  of  the  rents  and  profits  of  the  same,  in  case  diroroa 
shall  be  assigned  and  set  off  to  the  wife,  for  and  during  her  what  oroceed- 
life,  and  may  make  use  of  such  process  to  enforce  such  judg-  ^as  to  prop- 
ment,  as  may  be  deemed  necessary  and  proper.      And  in  ^^y* 
case  a  divorce  shall  be  decreed  for  cruelty  in  the  wife,  wheth-  vorce  for  the 
er  there  shall  be  issue  or  not  of  the  marriage,  at  the  time  of  what  ^proceed- 
the  divorce,  the  Court  may  order  to  her  a  restoration. of  the  3" aa* to  prop- 
whole,  or  such  part  of  her  lands,  tenements  and  heredita-  ^^' 
ments,  and  may  also  assign  alimony  as  they  may  judge  proper. 

Sect.  6.     Be  it  further  enacted.    If  any  persons  who  Paniahmentfor 

,  ,  cohabiting    or 

shall  be  divorced  for  the  cause  either  of  affinity  or  consan-  living  in   the 

•    •iiii.  II*  II*  1  1  same  house  af- 

gmmty  shall,  after  such  divorce,  cohabit  together,  such  per-  ter  divorce 
sons  so  offending  shall  be  liable  to  all  the  pains  and  penalties  ma^imony.  °^ 
provided  by  the  laws  then  in  being  against  incest ;  and  if  any  t^^^g^Jros 
persons  shall  cohabit  or  live  together  in  the  same  house  after  i  6.] 

(n)  1.  An  action  of  debt  lies  for  alimony  decreed  by  the  S.  Coort  on  a  sen- 
tence of  divorce.     Howard  vt.  Howard^  15  Ma$$,  196. 

2.  This  Conrt  has  no  authority  to  decree  a  restoration  to  the  wife  of  the 
personal  property  which  belonged  to  her  at  the  time  of  the  marriage.  Dean 
«ff.  Biehmond^  6  Pick,  461. 

8.  Snch  a  divorce  does  not  affect  the  right  of  the  hosband  to  reduce  into 
posseasion  choses  in  an  action  which  belonged  to  the  wife  prior  to  the  di- 
Torce.     lb. 
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Ch.  72.     a  divorce,  for  the  cause  of  prior  marriage  or  aduherjr,  such 

^^""^'^^^     persons  shall  he  liable  to  all  the  pains  and  penalties  provided 

DecTM  of  di-  hy  thg  laws  then  in  being  against  adultery.     Provided  ahtaysj 

Torcefor  adtal- 


tery  i 

child 


not  to  bv  That  no  decree  of  divorce  for  or  on  account  of  adultery, 

dwir  Udierit.  ^^^  ^^^  ^^®  '^^"^  ^^  ^^^^  marriage  from  inheriting ;  but  the 
question  of  the  right  of  such  child  or  children  to  inherit  shall 
be  tried  and  settled  upon  the  principles  of  common  law,  in 
the  same  manner  as  though  this  act  had  never  been  made. 
[Approved  February  10,  1821.  J 

Additlooal  Act,  cb.  440,  Vol.  3,  p.  283. 


Chapter  79. 

AN  ACT  for  the  maintenance  of  Bastard  Children. 

When  a  wo-         Sect.   1.     JLjE  it  enacted  by  the  Senate  and  Houu  of 
man  shall  ac-  Representatives^  in  Legislature  aseembkd  (a),   That  when- 


latberofabas-  ever  any  woman  who  haih  been  delivered  of  a  bastard  child) 

(a)  1.  In  prosecutions  under  this  statate  the  complainant  mnat  file  in  the  C  C. 
Pleas  a  declaration  stating  that  she  hai  been  delivered  of  a  bastard  child — which 
was  begotten  of  her  body  by  the  person  aecased — the  tima  and  place  when 
And  where  it  was  begotten,  with  as  much  precision  as  the  ease  will  admit-^ 
that  being  pot  apon  the  discovery  of  the  truth  during  the  time  of  her  travail, 
she  accused  the  respondent  of  being  the  father  of  the  child,  and  that  she  has 
continued  constant  in  such  accusation.  To  such  declaration  the  plea  to  the 
merits  is,  not  guilty,    Fo$ter  vs.  Btaty,  1  Off.  t04. 

2.  Prosecations  under  this  statute  are  not  local.  Dcfmeff  va.  Xneeland^ 
6  (?(/:  460. 

3.  It  is  essential  in  such  prosecutions  that  the  mother  aecnae  tbo  jnitatiTa 
father  during  her  travail,  and  before  delivery  ;  but  this  fact  need  not  be  al- 
leged in  her  complaint,  which  may  be  made  before  the  event  haa  happened. 
lb.    Bacon  v$,  Harrington,  5  Pick,  63. 

4.  Accusing  about  the  time  of  her  travail  is  not  snfBcient.  Com.  ot.  C0U9 
6  Mas*.  517.  But  it  is  sufficient  if  she  oonlinues  constant  in  her  nocnaation 
from  the  time  of  her  examination  before  the  Jnstioe.  Her  previona  dadarft- 
tions,  inconsistent  therewith,  are  objections  to  her  credibilityt  not  to  her 
competency.     Maxwell  vs.  Hardy,  8  Pick.  560. 

5.  But  it  must  be  proved  by  other  testimony  than  that  of  the  mother,  end 
before  she  is  to  be  received  as  a  witness.  Vrowne  ot .  Stimpson,  2  Moos*  441. 
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or  being  pregnant  with  a  child  which  if  bom  alive,  maj  be  a    Ch.  72. 
bastard,  shall  accuse  any  man  of  beine  the  father  thereof  be-     ^"f^^^y^ 

.  -  1.  .  .  .  ^ro  child,  be- 

fore any  Justice  of  the  Peace  and  desire  a  prosecution  against  fore  a  Justice 

the  man  whom  she  accuses  of  being  the  father  of  the  child,  what  proceed* 
the  Justice  shall  then  proceed  to  take  her  accusation  and  ex-  j,^/ 
amination,  in  writing,  under  oath,  respecting  the  man  so  ac-  MaJ"i5^^^ 
cused,*  and  the  time  and  place  where  she  was  begotten  with  §  ^1    ,^. 
child,  with  such  other  circumstances  as  he  shall  judge  ne- 
cessary for  the  discovery  of  the  truth  of  such  accusation,  and 
at  his  discretion  may  bind  (b)  him  that  is  so  accused  to  the  Acciwed  to  be 

•^  ^   "^  ,  ,  held  to  give 

next  Circuit  Court  of  Common  Pleas,  with  sufficient  surety  bond  to  appear 

,  .  11*11  ^^^  answer  at 

or  sureties,  to  answer  to  such  accusation,  and  abide  the  or-  next  c.  c.  c. 
der  of  Court  thereon.     And  if  the  woman  be  not  then  deUv-  ,-**''      . 

it  woman  be 

ered,  or  be  unable  personally  to  attend  the  said  Court,  may  unable  to  at- 

'  .  '^  1      /.      .  *®°**  Court,  or 

order  the  continuance  or  renewal  of  his  and  her  bond,  that  not  delivered, 
they  may  be  forth  coming  at  the  next  Circuit  Court  of  Com-  continued  and 
mon  Pleas  after  the  birth  of  the  child,  and  the  continuance  of  ©r  contbucd. 
such  bonds  aforesaid  to  the  next  Circuit  Court  of  Common 
Pleas  entered  thereon  by  order  of  the  said  Court,  (unless 
the  surety  or  sureties  shall  object  thereto)   shall  have  the 
^ame  force  and  effect  as  a  recognisance  taken  in  Court  for 
the  next  term.     And  if  she  being  put  upon  the  discovery  of  ^^^^  p^of 
the  truth  respecting  the  same  accusation  in  the  time  of  her  JUS^J^dmissi? 
travail,  shall  thereupon  accuse  tlie  same  person  of  being  the  We  on  trial, 
father  of  the  child,  of  which  she  is  about  to  be  delivered,  and 
shall  continue  constant  in  such  accusation,  and  shall  prose- 
cute him  as  the  father  of  such  child  before  the  Circuit  Court 
of  Common  Pleas  in  the  manner  herein  prescribed,  (in  which 

{h)  1.  A  bond  is  not  necessary  to  give  jnrisdiction  to  the  C.  C.  Pleas*  if  the 
defendant  appear,  either  in  person  or  by  attorney.  Mariner  vs.  Dyer^  in 
etrtiorari.  2  0{f.  165. 

2.  A  bond  given  in  a  prosecntion  under  this  statute,  conditioned  that  the  ae- 
cosed  shall  appear  and  abide  the  order  of  Court,  obliges  him  to  the  payment 
of  sneh  money  as  the  Court  shall  order  for  the  maintenance  of  the  child,  as 
well  as  to  the  giving  of  a  new  bond  for  the  perfonnance  of  sach  ord«r. 
Taylor  4r  tix.  v$,  Hughet  tf  ah  8  Glf,  483. 

8.  A  Justice  of  the  peace  can  bind  the  putative  father  to  answer  only  by 
taking  a  hand,  and  not  by  recognizance.  Johnton  ««.  JZoiufall,  7  Ma$$* 
840  ;  Merrill  v$.  Prince,  7  Masi,  896. 
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Ch.  72.     prosecution  she  shall  be  admitted  as  a  competent  witness  (c), 
^^"^^"^^     and  her  credibility  be  left  to  the  Jury)  and  such  examioatioa 
shall  be  given  in  evidence  on  the  trial  of  the  issue  or  if  by 
default  or  by  his  plea  he  shall  admit  the  truth  of  the  all^a- 
Adju^>^^ion     tions  contained  in  said  prosecution,  he  shall  be  adjudged  (d) 
on  verdict  or  the  reputed  father  of  such  child,  and  stand  charged  with  the 
order  thereon,  maintenance  thereof,  with  the  assistance  of  the  mother,  as 
the  Justices  of  the  same  Court  shall  order  (e) ;  and  shall  give 
security  to  perform  the  said  order,  and  to  save  the  town  or 
place  which  might  be  otherwise  chargeable  with  the  mainte- 
nance of  such  child,  free  from  charge  for  its  maintenance, 
and  may  be  committed  to  prison  until  he  find  sureties  for  the 
same,  unless  the  pleas  and  proofs  made  and  produced  on  the 
behalf  of  the  man  so  accused,  and  other  circumstances,  be 
Form  of  the  is-  such  as  the  Jurv,  by  whom  the  issue,  whether  he  is  guilty  or 

sue  to  be  tried.  j^     j  ^  ^  o        y 

not  guilty,  shall  be  tried,  shall  find  him  not  guilty ;  in  which 
case  the  Justices  of  the  said  Court  shall  acquit  him  thereof: 
[♦349]       and  the  verdict  of  the*  Jury  of  the  same  Court  whether  guil- 
ty or  not  guilty,  shall  be  final  (/)  respecting  such  issue : 

(e)  Evidence  that  the  complainaDt's  general  charaeter  for  chastitjry  preri- 
ons  to  her  connexion  with  the  respondent,  was  had,  is  inadmiasihle  to  iai> 
peach  her  credihility.     Com,  vs.  Moore ,  8  Pick.  194. 

(</)  A  man  must  be  adjadged  to  be  the  pntative  father  of  a  bastard  child 
before  the  Court  can  pass  an  order  against  bin  for  maintenance  of  such  child. 
Com,  vs.  Clark,  2  Mass,  166. 

(c)  1.  An  order  on  the  patattve  father  to  pajr  a  sum  weekly,  tUl  thefitrthtr 
ordtr  of  Court,  is  warranted  by  the  statute.  Mariner  vs.  Dyer,  in  eerH~ 
or  art,  2  Glf.  166. 

2.  So  also  is  a  judgment  for  costs.     lb. 

3.  The  Court  has  no  legal  authority  to  order  the  father  to  pay  moaey  for 
lying  in  obaigee,  eo  nomine*     Com.  v$.  Cole,  5  Maee*  617. 

4.  By  ch.  487,  vol.  8,  p.  836,  a  person  imprisoned  on  a  bastardy  proeess, 
and  unable  to  comply  with  the  order  of  Court,  may  take  the  poor  dobtor*B  oath 
aAer  three  mootha'  imprisonment. 

(/)  1.  By  law  no  appeal  has  ever  been  allowed,  I  believe,  in  Maaaacfaoaetts, 
or  this  State,  to  the  S.  J.  Court,  from  a  judgment  in  a  prosecution  upon  tho 
statute  for  the  maintainance  of  bastard  children.  The  judgment  of  tho  Court 
below  always  has  been  final.     Oowen,  ex  parte,  4  Glf,  61. 

2.  Certiorari  is  the  proper  remedy  for  a  wrong  direetion  of  the  Court  C. 
Pleas,  on  a  complaint  under  this  statute.  Vrowne  v$.  Stimpeon,  2  Maee. 
441  ;  Oile  vs.  Moore,  2  Pick.  386. 
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COURTS  OP  sEsdiolirs. 

Pravidedj  That  do  woman  shall  be  admitted  as  a  witness  as     Cu.'^^f  ' 
aforesaid,  who  has  been  convicted  of  any  crime,  vvhich  would  ^^"^y^. 
by  law  disqualify  her  from  being  a  witness  in  any  other  cause  :  the  te«tJinoigr 
•3nd  provided  also^  That  no  woman  after  she  has  made  an  ^** 

application  as  aforesaid  to  a  Justice  of  the  Peace  for  a  prose-  Her  fettiemeat 
c.io„  a,.i..  ^  ^..U^  of.  M.«d  child,  and  .T.e.  'J^^ 
such  Justice  has  taken  her  accusation  and  examination  on  2iS-compSiit 
oath,  shall  be  allowed  to  make  any  settlement  with  such  father,  made,  not  to  be 

...  goodf  or  offer- 

or give  any  discharge,  which  shall  be  given  in   evidence  on  ed  in  evidence, 

tlie  trial  of  any  such  complaint  to  affect  or  bar  the  same,  if  it  by  the  over- 
is  objected  to  in  writing  by  the  overseers  (g)   of  the  poor  of  ^^^  ^^^ 
any  town,  interested  in  the  mamtenan^e  and  support  of  such 
mother  Or  bastard  child. 

Sect.  2.     Be  it  fyrlher  enacted^ 
the  Peace  in  any  county^  in  this 
rant  (A),  directed  to  the  proper  officer  in  his  own  county  on  rest  the  accu- 

^    ^  ^  I       r  i'  g^^  on    com- 

any  such  complaint  made  on  oath,  and   accompanied  by  the  plaint  on  oath, 
accusation  and  examination  of  such  woman,  directed  to  and  i,^  the  accusa- 
made  before  any  other  Justice  of  the  Peace  ;  and  such  Jus-  ||,^"i^  tSSIn 
tice,  so  issuing  his  Warranty  nwqr  piloeeed  to  require  of  the  j^^^.^^***^ 
man  accused,  when  apprehended'  uid  ^brought  before  him,  a 
bond  with  sufficient  sureties  as  Iti  this  act  is  provided,  con- 
ditioned for  his  appeOrajice  at  the  Circuit '^Coiii't  of  Common  ing»tob«had. 
Pleas  next  to  be  holder>  in  the  county  wh^re  tlie  complaint 
was  made.     [Approved  February  14,  1821.] 

Additional  Act,  ch,  487,  vol.  3,  p.  335, 


naciedy  That  any  Justice  of  ^ny  justice 
^6;Stite,  may  issue  his  war-  (ll^-j^tV^^ 


Chapter  73. 

AN  ACT  to  etUblieh  Courts  ofSeasioiis. 

[Rqmded  by  ch.  806,  voU  3,  p.  146.  .    .^    m     ^^' •*»  > 
jSxcT.  i,  established  the  Court  of  Sessiona.*          .         .    *  ..f^iWj 
-  *     ' ■ '      'a.  ...      .      .■.-... 


{g)  The  oolj  'implication  arising  from  thia  fxoniwMn  ia,  that  the  mother  ii 
At  liberty  to  inatitute  a  prosecatioa,  pr  not,  at  her  plea^are  ;  bat  she  cannot 
aettle  it  against  the  will  of  the  overseers.  Dennett  vs.  JVererj,  7  Glf,  403. 
See  note  §  21-,  ch.  122,  vol.  2. 

(A)  By  ch.  244,  vol.  8,  p.  74,  officew  having  the  WiirrttM  of  a  Jostice  fai  rach 
ease,  may  pursae  and  apprehend  tho  defendant' in  any  county  in  the  State. 

Vol.  I.  65 
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SxcT.  2»  pracribed  tho  times  mud  plMH  of  dwir  sittiafi. 

Sect.  8,  tnuuferred  all  matien  pending  in  the  pre-aufting  Cooru  oC  Ses- 
■iont,*  to  Che  joriidiction  and  deeinon  of  tka  Govt. 

SscT,  4,  praecribed  the  pay  of  the  Coort. 

Sect.  6,  antborized  leai  than  a  qoonim  of  the  Govt  to  m^fmm,  ia  the  ab- 
sence of  the  rest. 

Skct.  6,  repealed  all  hws  ineowisleBt  with  this  aet.] 

[Approved  Jim  27, 18i0.] 

Additional  Act,  ch.  208,  Vol.  3;  p.  39. 


Chapter  74. 


AN  ACT  to  alter  the  time  for  holding  the 

Oxfixd. 

iRepeawd  bj 


Coort  of 


,  bj  cb.  806,  §  2,  voL  8,  p.  147.] 
[AppioTod  March  19, 1821.] 


for  am 


[•3531  Chapter  7S.* 

AN  ACT  determining  the  times  and  pboes  lor  hoUiag  the  dreok 

moQ  Pleas  in  the  ooonty  of  York. 

[Repealed  by  ch.  188,  §  11»  14,  fol.  8,  pp.  16, 17.] 

[Approved  Hareh  17, 1821.] 

See  Act,  Feb.  37, 1833,  ch!  65. 
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Chapter  76. 


AN  ACT  describing  the  power  of 


of  the  Peace  in  CivO  and  Gruninal 


tioes  of  the 


criminal 


oihiris.      Sect.  1.     J3E  U  enacted  by  the  Senaie  and  Home  of 

f  the^  RepreunkUweSj  in  Legislature  assembled^  That  it  shall  be 

S^dutTfn     within  the  power,  and  be  the  duty  of  every  Justice  of  the 

I,  PenQQ  within  hb  county,  to  punish  (a)  by  fine  not  exceeding 

(a)  In  a  proceeding  before  a  Jostiee  of  the  Peace  Ibr  aa  ofinoe,  tho  ftet 
mast  be  strictly  charged,  bat  a  r^id  adheraaca  to  forinf  will  act  be  f«|wrad. 
Com.  «f .  Musemger,  4  Mast,  462, 


powEK  OF  jusncn.  tSft 

five  dollars,  all  assaults  and  batteries  (b)  that  are  not  of  a  high    Ch.  76* 

nd  amrayated  nature,  and  to  examine  into  all  homicides,  .  ^-^^^^^^^ 

murders,  treasons,  and  felonies  done  and  committed  in  his  trpHtg^rteog' 

county,*  and  commit  to  prison  all  persons  guilty,  or  suspect-  ^^^H^jUng 

ed  to  be  guilty  of  manslaughter,  murder,  treason  or  other  cap-  ^^^7»^3i 

ital  offence  ;  and  to  cause  to  be  stiud  and  arrested,  all  affiray- 

ers,  rioters,  disturbers  or  breakers  of  the  peace,  and  such  Mar.i6«l784» 

as  shall  ride  or  go  armed  offensively,  to  the  fear  or  terror  ^  ^'^ 

of  the  good  citizens  of  this  State,  or  such  others  as  may 

utter  any  menaces  or  threatening  speeches  ;  and  upon  view 

of  such  Justice,  confession  of  the  delinquent,  or  other  legal 

conviction  of  any  such  offence,  shall  require  of  the  offender 

to  find  sureties  (e)  to  appear  and  answer  for  his  offence,  at 

the  Supreme  Judicial  Court,  or  Circuit  Court  of  Common 

Pleas,  next  to  be  held  within  or  for  the  same  county,  at  the 

discretion  of  the  Justice,  and  as  the  nature  or  circumstances 

of  the  case  may  require  ;  and  for  his  keeping  the  peace,  and 

being  of  good  behaviour,  until  the  sitting  of  the  Court  he 

is  to  appear  before  ;  and  to  hold  bail  (d)  all  persons  guilty  or 

suspected  to  be  guilty  (e)  of  lesser  offences  which  are  not 

cognizable  by  a  Justice  of  the  Peace  ;  and  require  sureties 

for  the  good  behaviour  (/)  of  dangerous  and  disorderly  per* 

sons  ;  and  commit  (g)   all  such  persons  as  shall  refuse  so  to 

--  -  -  -         --      -.-^.  —  ■-  —  -     .  . 

{b)  A  feme  coTert  is  not  indictable  for  an  ananlt  and  batter/,  committed 
in  the  company  and  by  the  command  of  her  hnsband.  Cam,  v$,  J\reil  4r  ux, 
10  Mass.  152. 

(e)  Ch.  242,  vol.  3,  p.  72,  prescribes  the  form  of  a  recognizanee  in  such 


{d)  Offences  which  may  be  prosecuted  as  well  by  action  or  information 
qui  iam,  as  by  indictment,  are  not  comprehended  by  $  1,  and  where  the 
regtttar  commencement  of  the  qui  tarn  prosecntion  will  defeat  a  prosecntion 
by  indictment  subsequently  commenced.     Com,  v$,  Chmtyt  6  Mau,  849. 

(e)  The  words  "  guilty  or  suspected  to  be  guilty,'*  are  equivalent  to,  ac- 
cused or  charged  with  crime.  And  the  jurisdiction  of  Justices  under  this 
flection  dees  not  extend  to  a  person  who  has  escaped  imprisonment  after  con- 
▼ietion.     Com,  o«.  OH$t  16  Mat$,  199. 

(/)  A  Justice  eannol  require  one  to  6nd  sureties  to  keep  the  peace  only 
antil  the  next  Court.  Com,  et .  Ward^  4  Ma$i*  497  ;  Com,  e«.  Moretf,  S 
Ma3g,  78. 

(g)  A  mittimus  or  warrant  of  commitment  from  a  Juitioe  of  the  Peace, 
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Ch.  76.     recognize,  and  find  sueli  surety  or  sureties  as  aroresaid  ;  and 
*-^"^^"*^      take  cognizahce  of,  or  extrrame  into  all  other  crimed^  matters 
and  offences,  which  by  particular  laws  are  put  widiin  his  ju- 
risdiction (A) .  •    '     *  ' 
Breaehe*^  of         Sect.  2.     Beit  furthtr  enacted^  That  ^1  fines  aftd  for- 
the  bye-iaw«  of  feitures  Qccruinc  for  the  breach  of  aoT  bye-hw,  in  any  town 

towQ9  mav  b©  .  . 

npoMcif^d  be-  within  this  State,  raay  be  prosecuted  for,  and  reco^rered  be- 
the  Peace.'  forc  any  Justice  of  the  Peace  in  the  town  or  county  where 
[Mass.  Slat.  ^*®  offencc  shall  be  committed,  by  complaidt  or  information, 
Mar.  8, 1802.]  jq  ji|g  game  Titiy  and  manner  btlter  criminal  offences  are  pros- 
ecuted before  the  Justices  of  tile  Peace  within  this  State. 
Perrons  ng-  Sect.  3.  Bt  it  further  enaciat^  That  any  person  ag- 
ap^iJf  tS**ihe  P'^^v'^d  at  the  feenteiice  giren  against' him,  by  a»y  Justice  of 
c..  Court  of  |i,e  Peace,  may  appeal  therefrom. to  the  next  Circuit  Court 
of  Common  Pleas  to  be  held  withm  the  same  county^  and 
l^r^ieliTOi  shall,  before  his  appeal  is  granted,  recogniste  (t)  to  the  State 
§3*]  in  such  reasonable  sum,  not  lesia  llian  twenty  dollars,  as'the 

Justice  shall  order,  with  sufficient  surety  or.  stiretiesi  for  hia 
prosecuting  his  a{)peal ;  aiid  shall  be  held  to  produce  the 
[*354]      copy  of  the"^  whole  process,  and  of  all  writings  filed  before  the 
copies  of  "case  Justice,  at  the  Court,  appealed  to.     Add  if  he  shall  not  there 
piAs.^*  ^™'  prosecute  his  appeal  and  produce  the  copies  as  aforesaid,  the 
Failing  to  pro-  Couft  shall  order  his  default  to  be  noted  upon  their  record. 

oecute   his  ap-  * 

poai,  hid  de-    And  the  said  Court  may  order  the  same  case  to  be  laid  be- 

fauli  to  be  en-  ^  .       ^         .  »  ,  .  -  ... 

tered.  forc  the  Grand  Jury,  or  may  issiie  an  attacTmiertt  against  the 

body  of  such  appellant,  and  cause  himtlierehy  to  be  brought 

ooght  to  recite  the  complaint  on  which  it  is  fotracM.  C^m,  v*.  JVard,  4 
Ma$s.  497. 

ih)  A  pica  of  an  acquittal  by  h  Justice  of  the  F'eade,  was  hofden  fb  l>e  a 
mifficient  bar  to  an  indictment  for  the  same  assault  i^ikH  battery,  whicb  af- 
leges  that  the  life  of  the  person  beaten  was  pot  in  danger.  Com.  r».  Cun- 
ninghamt  ir  ah.  IS  Mas$.  245  ;  Com.  vs.  GodJard,  ft.  4B5. 

(t)  1.  A  recognizance  for  the  appearance  of  the  party  in  a  criminal  prosecu- 
tion, shonld  state  in  sabstance  all  the  proceedings  which  show  the  authoiitj 
of  the  magistrate  or  cbort  to  take  it.  State  t$.  Smifh,  2  Glf.  62  ;  Com. 
vs.  Downey,  9  Mass.  620  ;  Com.  vs.  Daggett y1%  Mass.  447. 

2.  Ch.  242,  vol.  8,  p.  72,  prescribes  the  form  of  a  roeogniiiiice  in  aach 

ease. 

3.  See  onward,  §  10,  note  /. 
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before  them,  and  when  he  is  so  in  Court,  shall  affirm  the  sen*     Ch.  76. 
fence  of  tlie  Justice  against  him,  with  all  additional  costs.  ^-^-^^^w/ 

Sect.  4.     Be  U  further  enacted^  That  each  Justice  shall  ju^ices  may 
have  authority  to  command  the  assistance  of  every  Sheriff,  g^rumce'^rf* 
Deputy  Sheriff,  Constable,  and  all  other  persons  present  at  «hmfr,  depu- 
any  affray,  riot,  assault  or  battery,  and  may  fine  any  person  stabler  at  riou, 
refusing  such  assistance,  in  a  sum. not  exceeding  six  dollars  ; 
to  be  disposed  of  for  the  use  of  the  town  where  the  ofieoce  ^    •  §  -1 
shall  be  committed  ;  and  levied  by  warrant  of  distress  on  the 
offender's  goods  and  chattels,  and  for  want  thereof  on  liis  body. 

Sect.  5.  Be  it  further  enacted^  That  any  Justice  of  Jusdoefl  my, 
the  Peace  for  the  preservation  thereof,  or  upon  view  of  tlie  ^ew,  (^in°aS. 
breach  thereof,  or  upon  view  of  any  otlier  transgression  of  a^tiMf'or*' 
law,  proper  to  his  cosnizance,  done  or  committed  by  any  co7»tabic»>.re- 

'  *       *  o  '  y         ^    quire  any  pcr- 

person  or  persons  whatever,  sliall  have  authority,  (in  the  ab-  «>n  to  appre- 
sence  of  the  Sheriff,  Deputy  Sheriff  or  Constable,)  to  re-?  [Maw.  Stjit/ 
quire  any  person  or  persons  to  apprehend  and  bring  before  J  3^;^*  ^^^* 
him  such  offender  or  offenders.  And  every  person  so  re-  penahy  for  re- 
quired, wlio  shall  refuse  or  neglect  to  obey  ilie  said  Justice,  [uch^j^ticlc!*^ 
shall  be  punished  in  the  same  manner  as  for  refusing  or  neg- 
lecting to  assist  any  Sheriff,  Deputy  Sheriff  or  Constable  in 

,  *  /•  I  •        /r>  r  *  I  A      1  1        I^  tli*^  Justice 

the  execution  01  his  oluce  as  aloresaid.     And  no  person  who  be  known  or 
shall  refuse  or  neglect  to  obey  such  Justice,  to  whom  he  shall  ongnorarKS^!f 
be  knownj  or  declare  himself  to  be  a  Justice  of  the  Peace,  adrnMUe""^ 
shall  be  admitted  to  plead  excuse  on  any  pretence  of  igno- 
rance of  his  office. 

Sect.  6.     Be  it  further  enacted,  Tlial  Justices  of  the  justices  may 
Peace  within  their  respective  counties,  be,  and  they  are  here-  ""^P^-n^  v^- 

^  ,  ncsaes  10  cnm- 

by  authorized  and  empowered  to  grant  subpoenas  for  witness-  ioal  cases: 
es  in  all  criminal  causes  pending  before  the  Supreme  Judi-  [Mass.  stat. 
cial  Court  and  Circuit  Court  of  Common  Pleas,  and  before  §  20     *       ' 
tliemselves*  or  any  other  Justice  :  Provided,  That  no  Jus-       [*356l 
tice  of  the  Peace  shall  grant  subpoenas  for  witnesses  to  ap-  haifoftheStaie 
pear  in  any  Court,  except  before  himself,  to  testify  on  be-  ^Hl*""/  xuar- 
half  of  the  State,  unless  by  the  request  of  the  Attorney  Gen-  "«y  General, 
era!  or  County  Attorney.     And  all  Sheriffs,  Constables  and  tomey,  except 

^t  /y<  T*  1         1  1'  before  himself. 

otlier  officers  arc  directed  and  empowered  to  serve  any  war- 
rant issuing  from  a  Justice  of  the  Peace.    ■ 

Sect.  7.      Beit  further  enacted^  That  the  Justices  of  the 
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Ch.  76.     Peace  shall  account  annually  with  the  Treasurer  of  die  State, 

^■^""^^^^     the  Treasurer  of  their  respective  counties,  and  the  town 

count  annually  Treasurer,  as  the  case  maj  be,  for  all  fines  by  them  received 

w  and' Town  or  imposed,  upon  pain  of  forfeitmg  the  sum  of  thirty  dollars, 

^^^^"^^  ^  to  be  sued  for  and  recovered  by  the  Treasurer  of  the  State, 

B**T;ij^%i   the  county  or  town  Treasurer  for  the  time  being,  to  which 
ar«  io«  ITSf^  ^ 

§  4.]  the  said  fines  may  respectively  belong. 

Ja8tice*t  urw-      S^CT.  8.     Be  U  further  enacttdj  That  all  (j)  civil  ac- 

diction  in  civil  tious,  whcrcin  the  debt  or  damaze  does  not  exceed  twenty 

action8,(  where  '  ^  .  . 

title  to  real  e^  doUars  (and  wherein  the  title  of  real  estate  is  not  m  question, 
qnBetion)toez  and  specially  pleaded  by  the  defendant)  shall,  and  may  be 
luu.^  ^^  heard, 'tried,  adjudged  and  determined  by  any  Justice  of  the 
Bw^^ifiTM,  I^®^^®  within  his  county  ;  and  the  Justices  are  severally  em- 
§  1*1  powered  to  gr|nt  summons,  capias  and  attachment,  at  the  re- 

iMoenunmons,  quest  of  any  person  applying  for  the  same,  directed  to  some 
mMrtTitc?**^ '  proper  officer  within  the  same  county,  empowered  by  law  to 
execute  the  same.     And  such  summons  or  capias  and  attach- 
Mven  dayt  be-  mcnt  shall  be  duly  served  by  such  officer,  seven  days  at  the 
least  before  the  day  therein  set  for  trial,  otherwise  the  party 
Proceeding^      sucd  shall  not  be  held  to  answer  thereon ;  and  if  after  such 
^       ^'  process  shall  be  duly  served,  the  party  sued,  after  being  duly 
called,  shall  not  appear  to  answer  to  the  same  suit,  the  charge 
against  him  in  the  declaration  shall  be  taken  to  be  true,  and 
Judgment,  &c.  the  Justice  shall  give  judgment  against  him  for  such  dami^es 
Uii^  "  as  he  shall  find  the  plaintiff  to  have  sustained,  vrith  costs  ; 

and  if  the  person  sued  shall  appear  to  defend  the  suit  or  op- 
pose the  same,  the  Justice  shall  award  such  damages  as  he 
shall  find  the  plaintiff  to  have  sustained  :  Pnmded.  That  no 

Damages  not 

to  exceed  20  more  damages  than  the  sum  of  twenty  dollars,  shaD  be  award- 
ed in  any  action  originally  brought  or  tried  be/ore  a  Justice 
Judgment  in    of  the  Peace  ;  but  if  the  plaintiff  shall  not  support  his  action, 
prevail.  shall  fail  to  prosecute,  or  become  nonsuit,  the  Justice  shall* 

^        ^      award  to  the  party  sued,  his  reasonable  costs,  taxed  as  ther 

( j)  Ad  action  Tor  an  injury  done  to  real  eitate,  if  the  damage  doea  not  ex- 
ceed twenty  dollars,  may  be  bronght  before  a  Jnatiee  of  the  Peace  in  the 
connty  where  the  wrong  doer  may  be  found,  although  the  estate  injured  doea 
not  He  in  that  county  ;  and  upon  a  plea  of  title,  the  action  may  be  carried  to 
the  Court  of  Common  Pleas  for  the  same  connty.  Sumner  9$,  Fh%egan,  IS 
Ara#ff.  280  ;  Pitman  vs.  Flint,  10  Pick,  604. 
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law  directs.  And  upon  all  judgments  given  by  a  Justice  of  Ch.  76. 
the  Peace  in  civil  actions,  he  shall  award  execution  (k)  there-  ^<^^v"^-' 
on  in  form  by  law  prescribed. 

Sect.  9.     Be  it  further  enacted^  That  the  amount  of  the  Joadce'M  jaris- 
sum  or  several  sums,  specified,  expressed  or  supposed  to  b^  exceed  20  dol- 
demanded  by  the  plaintiff  in  his  declaration,  shall  not  be  con*  ^^"' 
sidered  as  any  objection  against  the  Justice's  jurisdiction,  (^^^,^1797, 
provided  the  ad  damnum,  or  damage  is  not  laid  or  stated  to  §  ^-^ 
exceed  twenty  dollars. 

Sect.  10.     Be  it  further  enacted^   That  any  party  ag«  Party  aggnev* 
grieved  at  the  judgment  of  any  Justice  of  the  Peace,  in  a  civil  to  g.  £.^^m. 
action,  where  both  parties  have  appeared  and  plead,  may  ap-  rMaas.  stat. 
peal  therefrom  to  the  next  Circuit  Court  of  Common  Pleas  Mar.  11, 1784, 
to  be  held  within  the  same  county  ;  and  shall  before  his  ap-  _nog|  r^cog- 
peal  is  allowed,  recognise  with  a  surety  or  sureties  (Q,  in  »"•  ^  !***•• 
such  reasonable  sum  as  the  Justice  shall  order,  not  exceed- 
.ing  thirty  doUars,  to  pay  all  intervening  damages  and  costs, 
and  to  prosecute  his  appeal  with  effect ;  and  shall  be  held  to  copies  at  CO. 
produce  a  copy  of  the  whole  case,  at  the  Court  appealed  to,  ^'  ^***'' 
and  both  parties  shall  be  allowed  to  offer  any  evidence  upon  that  CoarT  " 
the  trial  at  the  Circuit  Court  of  Common  Pleas,  in  the  same 
manner  as  if  the  cause  had  been  originally  commenced  there. 


{k)  The  writ  of  execution  is  not  essential  to  the  judgment,  or  to  the  right 
of  the  party  established  by  the  jodgment.    McNeil  V8,  Bright,  4  Mass.  289. 

(/)  1.  It  is  not  necessary  that  the  party  appealing  should  personally  enter 
into  recognizance  for  the  appeal.  If  it  be  done  &y  sureties,  it  is  as  if  done 
'*with  sureties,"  within  the  meanbg  of  this  statute.  Vallanecvt,  Savoy  far, 
4  Glf.  62. 

2.  A  writ  of  scire  facias  on  a  recognizance  to  prosecute  an  appeal  should 
be  issued  originally  (h>m  the  Court  appealed  to.    lb. 

8.  In  debt  upon  a  recognizance  to  a  party  taken  before  a  Justice  of  the 
Peace,  conditioned  for  prosecuting  an  appeal,  it  must  be  shewn  that  the  Jus- 
tice hod  jurisdiction  of  the  action,  and  that  therecogniiaDce  has  been  entered 
of  record  in  the  C.  C.  Pleas :  and  the  conditien  must  be  set  forth,  and  Hie 
Inreach  alleged  Bridge  vs.  Fard^  Jr.  4  Mass.  641  ;  satme  vs.  samtt  7 
Mass.  209.    So  in  sdrefadaSf  State  es»  Smiih,  2  0(f,  62. 

4.  It  is  the  duty  of  the  Justice  to  (ransmit  the  reoogwBUMe  t#  the  Covt 
appealed  to,  that  it  may  be  entered  of  record,    lb. 

6.  A  Justice  of  the  Peace  was  fined  for  not  returning  a  recognizance  ta- 
ken by  him,  until  the  second  day  of  the  teroL  .Yea/,  ear  parttf  14  Mass* 
206. 


i*"i 
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Cii.  7G.     And  no  other  appeal  shall  be  had  on  such  action  after  one 
•  v.^»>^-«^     jfjaj  3j  jj^Q  Circuit  Court  of  Common  Pleas.     And  the  Cir- 

Nu  further  ap- 

ueai.  cuit  Court  of  Common  Pleas,  when  any  person  recognized 

trcMKiKs  (ailing  as  before  mentioned  to  bring  for\rard  an  action  of  trespass, 
ward  '!£»  ac-  ^^^^  neglect  to  do  it,  upon  comphint  thereof  made  in  writing 
to'Sw^rewf'**?  ^y  ^'^^  plaintiff,  shall  give  judgment  for  such  sum  in  damages, 
Kuice.^Plain-  as  the  plaintiff  hath  declared  for,  together  with  all  reasonable 

tiflftu  ba\e  bu  '  . 

damagM.  costs  which  accrucd  both  in  the  same  Court  and  before  the 

.     ,,      - ..   Justice.     And  the  Circuit  Court  of  Common  Pleas  shall, 

Appellant  rail- 
ing to  prow-   when  any   appellant  thereto  shall  fail  to  prosecute  his  ap- 

pLiot  jadg^     peal  (m),  or  if  he  shall  neglect  to  produce  a  copy  of  the  case, 

^SULJS^^       affirm  the  former  judgment  upon  the  appellee's  complaint, 

and  award  such  additional  damages  as  shall  have  arisen  in 

consequence  of  the  said  appeal,  and  cost. 
In  tnspasa  Sect.  11.     Be  it  further  enacted^  That  when  an  action 

p^l^^uuTo  of  trespass  (ii)  shall  be  brought  before  any  Justice  of  the 
m^'^u^pto-  P^^^i  ^"^  the  defendant  shall  plead  the  general  issue,  he 
oeeding  bdore  shall  not  be  allowed*  to  offer  any  evidence  that  may  bring 

Justice.  •'  .»  o 

[*367]      the  tide  of  real  estate  in  question.     And  when  the  defendant 

[n>.  §  2.]        in  any  (o)  such  action  shall  plead  the  tide  of  himself  or  any 

other  person  in  justification,  the  Justice  upon  having  such 

plea  {p)  plead,  sliall  order  the  defendant  to  recognise  to  the 

(m)  See  ante,  p.  383,  note  n,  2. 

(n)  Soch  an  action,  having  been  tried  upon  review  in  the  C.  C.  Pleoi, 
inay  be  brought  into  the  S.  J.  Court  bjr  appeal,  though  no  plea  of  soil  and 
freehold  was  filed  before  the  magistrate,  the  defendant  having  been  accident- 
ally defaulted.  Murray  vs.  Ulmery  5  Glf,  126.  Soe  Blood  e«.  £emp, 
4  Pick,  169,  onward,  §  11. 

(o)  This  providioo  comprehends  all  actions  of  trespaai,  mde  bonit  aspor^ 
tatU ,  Sic.  and  not  merely  trespass  quare  elausumfregit.  Blood  os,  JTcmp » 
4  Pick.  169. 

if)  1.  Such  plea,  without  any  replication  from  llm  ptainUiT,  p«ti  aa  end  to 
the  qaagistrate's  jurisdiction  over  the  cause  ;  except  that  ha  mmt  take  the  ro- 
eogoisunce  of  the  party  Ibr  its  prosecution  in  tfaeCoaft  of  Oenimoa  Pleas, 
where  the  pleadings  are  to  be  closed.  *  Lou)  9$,  Ro9»^  3  Olf*  256. 

2.  When  defendant  pleads  that  he  entered  kU  ad|Diniiigdos6  and^eraeted 
a  fence,  the  pica  is  not  within  the  statute,  and  the  joitiee  has  jnriadiocion. 
Wood  «s.  Pretcott,  2  Mass.  174. 

ft*  A  right  of  way,  either  public  or  private,  orer  anothar'e  land,  if  real 


diverse  plurtj  in  a.r^BsObabl&aumi  with  sufficient' surety  or     Ch.  76. 

sureties  to  enter  tlie  said  actioa  at  tb6  next  Circuit  Codt-t  of     ^-^"^^-^^ 

Gomnion  Pleai  to  be  belden  witiiia  the  same  countyy  and  to 

prosecute  the  same  in  tfae;same  Inanner  as  upon  an  appeal 

(rom  a  Justice's;  jqdgoietit ;  and  if  $uch  pleader  shall  refuse 

so  to  reQagni3e^  the  Justice  sb«U  rietider  judgmeotiagainsi  bkn, 

in  the  same  manner  as  if  be  had  refused  to  itlaki^  answer  to 

tlie  same  suit.     And  qither  party  in  wCb  cause,  shall  be  al"  ^f^Jh°^I 

lowed  to  appeal  from  the  judgment  of  the  Circuit  Court  <>{  S?  ^"  ?r  ^ 

tT  •       l  ./•  •  Pica*  to  9.  /. 

Comrnpn  Pl^ias,  m  the  same  manner  as  if;  tlie  :suit  had  b^eii  Court:  . 
originally  commenced  lliere.  ,.  ■., 

.    Sect.   12.     Beit  fwrther  erm^ted^  ,Thftt  in  all  (v)  oivil  General  issue 
actions  triable  before  a  Justice  oi  the  Peace,  except; such  acr:  -J^^dr^iiSr^ 
tions  of  trespass  wherein  the  defendant  means  to  avail  himr  ^W'J"?«'9!* 
self,  by  pleading  the  title  of  himself  or  any  other  person  un*  xiiatk|er^ven!ti 
der  whom  he  claims  in  justification  of  the  trespass. or  tres-;  el^t^wihcm^tf- 
passes  alleged  to  be  committed  on  real  estate  ;  die  d.^fend-  [ito^^Iid^ 
ant  shall  be  entitled  to  all  evidence,  under  tlie  general  issue,  by  defendant, 
which  by  law  he  might  avail  bimself  of  under  any  special  plea  rib.  $  7.1 
in  excuse  or  justification  (r),  any  law,  usage  or  custou|.  to 
the  contrary  notwitlistanding. 

«gtite  witbto  the  meaning  of  the  statute.     fifpMv  m.  BiekncUf  6  Mass,  120; 
St  rout  fy  al.  05.  Berry,  7  Mtua.  387. 

4.  In  an  action  thus  carried  to  the  Common  Pleas,  the  plaintiff  had  leave 
to  amend  his  declaration,  by  alleging  any  other  torts  on  the  slime  close,  or  bj 
giving  a  nM>re  tccnrate  description  of  the  close.     Cunimin^s  vs.  Rawtont ' 
7  Jfass.  440. 

5.  If  the  Justice  refuses  to  receive  sdeh  plea  when  offered,  the  defendaat 
•fight  to  appeal  from  sachrefnsal ;  but  where,  instead  of  appealing,  he  plead- 
ed the  general  issue,  and  aAer  a  trial  and  jadgroent  against  him,  nppealed 
from  this  judgment,  and  the  Coart  of  Common  Pleas,  npon  motion,  gave  him 
leave  io  fife  his  plea  of  title,  it  was  held  that  the  proceeding  •  of  that  Court 
waseorreet.    Blood  ns.  Kemp,  4  Pick,  I  €9.    See  ante,  §  8,  notey. 

6.  In  an  action  of  trespass,  brovght  before  a  Joetico  of  the  Peace  and  remov- 
ed into  the  Court  of  Common  Pleas  by  a  plea  of  title  to  land,  an  appeal  lies 
from  the  Conit  of  Common  Pleas  to  this  Court,  such  action  being,  within  the 
intent  of  the  legislature,  n  real  action,  for  the  purposes  of  an  appeal.     lb. 

(q)  Replevin  is  not  a  civil  action  within  a  reasonable  construction  of  this 
section.  Cases  within  this  section  must  be  those  where  a  verdict  finding  the 
general  iseue*  and  a  judgment  on  the  verdict,  will  do  jostioa  to  the  parties. 
M§lm€9  vs.  Wood,  %  Mass.  %.  . 

(r)  Under  thb  provisioa  the  defendanf  may  uruil  himself  of  the  Btktote'of 
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Ch.  76.         Sect.  13.     Be  U  f%»rthBr  ^naeUd^  That  etch  Justice  of 

v-^->^-^^     ijjg  Peace  may  grant  subpoenas  for  witnesses  in  all  civil  ac- 

graat  nibpce-   tions  and  causcs  pending  before  the  Supreme  Judicial  Court, 

actioM.    ^'^*   Circuit  Court  of  Common  Pleas,  Court  of  Sessions,  and  be- 

[    .  §  2  l(  6.]  f^j^  i^j^  ^^  ^^  other  Justices,  and  in  all  civil  actions  and 

Mm/  adjourn     causes  pending  before  arbitrators  or  referees.     And  every 
procJaoMoioii;  •^^^oc  of  the  Pcacc  shall  have  power  by  public  proclamation 

to  adjourn  the  trial  of  any  action  brought  before  him,  from 
beoiMOMKlia  time  to  time,  when  equity  may  require  it ;  but  he  shall  not 
aajMU before  ^  ^^ counsel  to  either  party, or  undertake  to  advise  or  assist 

any  party  in  suit  before  him. 
^  Sect.  14.     Be  it  further  enacted.  That  when  an  exec- 


byexec-  utor  or  administrator  shall  be  guilty  of  committing  waste, 
bcrmior,  Jw-  whereby*  he  is  rendered  unable  to  pay  the  judgment  recov- 
eMdM^.^c"  ^^^^  before  any  Justice  of  the  Peace,  against  the  goods  and 
■■S'cMeZ  "  wto^G  of  the  deceased  in  his  hands,  out  of  the  same,  the  Jus- 
[*358]  tice  may  proceed  against  the  proper  goods  and  estate  of  such 
[lb. «  4.1        executor  or  administrator,  in  the  same  manner  as  the  Circuit 

Court  of  Common  Pleas  are  empowered  to  do. 
,    .       ^  Sect.   15.     Be  it  further  enacted.   That  each  Justice  of 

Joatiee  to  keep  "^     ,  . 

record  of  hit  the  Peace  shall  keep  a  fair  record  (9)  of  all  his  proceedings ; 
w^i  j3ice  "^^  when  any  Justice  of  the  Peace  shall  die  before  a  judg- 
a**'ud*meiit'^  ment  given  by  him  is  paid  and  satisfied,  it  shall  be  in  the 
^^fi*J  *>»"»  >•  power  of  any  Justice  of  the  Peace  in  the  same  county  to  grant 
prooeedi'oga  to  a  scire  facias  upon  the  same  judgment,  to  the  party  against 
whom  such  judgment  was  rendered  up,  for  him  to  show  cause 
^   '  ^    '^        if  any  he  hath,  why  execution  should  not  be  issued  against 
him.     And  although  the  costs  and  debt  awarded  by  the  de- 
ceased Justice  when  added  together,  shall  amount  to  more 
than  twenty  dollars,  it  shall  be  no  bar  upon  such  scire  facias, 
but  judgment  shall  be  given  thereon  for  the  whole  debt  and 
cost,  together  with  the  cost  arising  upon  the  scire  facias. 

limitations  by  pleadmg  the  general  iarae;  the  words  **  exoaaaor  jutiGcation,'* 
mean  every  maUer  which  may  bar  the  plaintiff's  right  to  reooTtr*  whether 
reqoiring  a  special  plea  by  the  common  law,  or  not.  IVtUiama  4r  al.  os. 
Root,  14  Mass.  273. 

(s)  If  the  record  of  a  jadgtnent  of  a  jastiee  refhr  to  the  writ  on  file,  the 
court,  on  error  to  reverse  the  judgment,  will  eonsider  the  deelaratieB  kisach 
writaa  a  part  of  the  judgment.     Ctap  es.  Chp,  4  Afoet.  MO. 
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Provided  always^  That  either  party  ma^  appeal  from  the  judg-    Ch.  76. 
ment  as  in  other  personal  actions,  where  judgment  is  given     ^-^"v^^^ 
by  a  Justice  of  the  Peace,     And  every  Justice  of  the  Peace  «f  ^  cUheT' 
who  shall  have  complaint  made  to  him,  that  a  judgment  given  SSf<^  to 
by  a  Justice  of  the  same  county  then  deceased,  remains  un-  rj^™  b^SSldt 
satisfied,  shall  issue  his  summons  to  the  person  in  whose  pos-  *°  "^  *^***» 

*        <  ^  ^  r  may  Mmmoa 

session  the  record  of  the  same  judgment  is,  directing  him  to  the  person  po». 

•    •  1  m  i"i  1  «>i*<    Besaing  the  re- 

brmg  and  to  produce  to  him  the  same  record ;  and  if  such  cord  to  pro- 
person  shall  contemptuously  refuse  to  produce  the  same  rec-  Puniahmeiitror 
ord,  or  shall  refuse  to  be  examined  respecting  the  same,  upon  ^^'^'^^    • 
oath,  the  Justice  may  punish  the  contempt  by  imprisonment, 
until  he  shall  produce  the  same,  or  until  be  submits  to  be  ex- 
amined as  aforesaid  ;  and  when  the  Justice  is  possessed  of  Duty  of  the 
such  record,  he  shall  transcribe  the  same  upon  his  own  book  ij^  *?^cor<Ms 
of  records,  before  he  shall  issue  his  scire  facias ;  and  shall  J^IJJJ^e  it 
deliver  the  oridnal  back  again  to  the  person  who  shall  have  >°^<>  ^^  ^^^ 

,  ,     ,  records. 

produced  it,  and  a  copy  of  such  transcription,  attested  by  copy  of  iiiek 
the  transcribing  Justice,  shall  be  allowed  in  evidence  in  all  S^jl^oe!^^** 
cases,  where  an  authenticated  popy  of  the  original  might  be 
received. 

Sect.  16*.     Be  it  further  enacted^  That  all  Justices  of      |*84I9] 
the  Peace  before  whom  actions  may  be  commenced  under  comSIuwb* 
former  commissions,  and  such  commis3ions  shall  expire  be-  W"*  hefon 

*  jod^ment  or 

fore  judgment  shall  be  rendered  thereon,  or  judgment  being  satisfiu^tioo, 
rendered,  the  same  remains  in  whole  or  in  part  unsatisfied,  un^  a  new ' 
such  Justices  of  the  Peace  who  shall  hereafter  have  their  said  ^C^!^y"  ob- 
commissions  seasonably  renewed,  and  being  duly  qualified  der^jodm 
agreeably  to  the  Constitution  of  this  State,  to  act  under  such  ^^* 
commissions,  be  and  they  hereby  are  authorized  and  empow-  rMan.  stat. 
ered  to  render  judgment,  and  issue  execution  on  all  such  ac-  1*2!^  ^'^'^ 
tions,  commenced  as  aforesaid,  in  the  same  manner  as  if  the 
commissions  under  which  such  actions  may  be  commenced, 
were  in  full  force.     [Approved  March  15,  1821.] 
See  ch.  244,  vol.  3,  p.  74,  and  eh.  448,  ib.  p.  989. 
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Cb.  77.  Chapter  77. 

AN  ACT  providing  a  wpeedj  Method  of  recovering  Dcbu,  and  for  preventing  un- 
necessary costs  attending  the  same. 

Sect.   1.     X>E  it  enacted  by  the  SeruUe  and  House  of 

iSiT^Lxm-  Representatives^  in  Legislature  assembledy    That  every  Jus- 

^J^  ^       ticc  of  the  Peace  in  tliis  State  shall  have  power  within  his 

county  to  take  recognisances  (a)  ibr  the  payment  of  debts  of 

any  person  who  shall  come  before  him  for  that  purpose : 

which  recognisance  may  be  in  substance  as  follows  : — 

Formof  recoff-       Know  all  men,  that  I,  A  B  of ,  in  the  county  of ,  do  ovre  unto  C  D  of 

niMQce.  ,  the  sum  of » to  be  paid  to  the  paid  C  D  on  the  —  day  of  — ;  and 

if  I  shall  fail  of  the  payment  of  the  debt  aforesaid*  by  the  time  aforesaid,  I  will  and 
gram  that  the  said  debt  shall  be  levied  of  my  goods  and  chattels,  lands  and  tooe- 

mcntji,  and  in  want  thereof  of  my  b<»dy.     Dated  at ,  this  — — —  day  of- , 

in  the  >eiir  nf  our  Ixiril  .  Wiipcss.  my  band  anri  hrkI  — '   '        A  B. 

—  as.    Acknowledged  the  day  and  year  last  abovesaid.    Belbre  E  F  Jus* 
ticc  of  the  Peace  (6). 

Sect.  2.     Be  it  further  enacted y  That  every  Justice  of 

wTby  the  Jus^  the  Pcacc  taking  any  such  recognisance,  shall  immediately 

record  tlie  same  at  large  in  a  book  to  be  kept  by  him  for  that 

[*360]      purpose  ;  and  after  the  same  is  recorded,  may  deliver  it  to* 

the  Conusee  ;  and  upon  the  Conusee's  lodging  the  same  with 

Ezeotttion  may  ...  v?w 

issue  thereoii    the  said  Justicc,  at  any  time  within  three  years  from  the  time 

within  Syoars.       11  1 1  j  •  •      i- 

when  the  same  is  payable,  and  requesting  a  writ  of  execution, 
it  sliall  be  the  duty  of  such  Justice  to  issue  a  writ  of  execu- 
tion (c)  thereon  for  such  sum  as  shall  appear  to  be  due  on  the 
same  ;  which  writ  of  execution  shall  be  in  substance  as  fol- 
lows : 

STATE  OP  MAINE. 
(•SAL.)    To  the  Sheriff  of  the  county  of——,  or  his  deputy,  or  either  of  the 
Constables  of  the  town  of    ■     ,  in  said  county^  Greeting. 

CHwtt  ofixeou-       Because  A  B  of ,  in  the  county  of ,  on  the  — ^  day  of——,  in  the 

tion.  year  of  oar  Lord— *— before  E  F  Esq.  one  of  the  Joslices  of  the  Peace  Ibr  the 

said  county  of  — r-,  acknowledged  that  be  was  indebt^  to  CD  of  ,  in  tbs 


(a)  A  Justice  of  the  Peace»  in  taking  a  recognizance,  and  in  iaraing  an 
execution,  exerdises  no  judicial  powor,  but  ads  merely  ■■  a  nnolstarial  offi- 
cer.    Jllbee  V8.  Ward,  8  Maat.  84.      . 

(b)  Debt  lies  upon  such  a  recognizance.  Green  V8»  Danot  13  Jkfau. 
493.     See  note  to  §  3. 

(e)  The  execution  which  issues  upon  a  recognizance,  aa  to  the  power  which 
it  confers  and  the  duty  which  it  impones,  is  of  the  same  nature  aa  an  execu- 
tion which  issues  from  the  highest  court  of  record.  Morion  «f .  Chandler, 
7  Glf,  46. 
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county  of in  the  mim  of—-—  which  to  o«gbt  to  have  paid  on  the day  of     Qh^  77,  ^ 

,  and remains  unpaid  aa  it  ia  said :  We  command  you  tlicrcforc,  that       s^^N^-^k/ 

of  the  goodi,  clMUteb  or  real  ertate  of  the  asid  A  B  within  your  praeinct,  yoacaon 
to  be  paid  and  satisfied  unto  the  aaid  C  D  at  the  value  thereof  in  money,  the  sum 

last  abovesaid,  with ,  for  this  writ;    and  thereof  also  to  satisfy  yourself  your 

own  lawfol  §ect;  and  tor  want  of  goodi,  cjiatteb  or  real  estate  of  the  said  A  B  to 
befoond  within  your  precinct  to  the  acceptance  of  the  said  C  D  to  satisfy  the  suns 
aforesaid  and  your  said  fees;  we  conunand  yon  to  take  the  body  of  the  said  A  B 

and  him  commit  unto  our  gaol  in  our  county  of aforesaid,  there  to  be  de» 

taiBed  in  the  said  gaol  until  he  pay  the  fidl  sans  aboresaid ,  with  jtmt  said  fee* ;  or 

that  the  said  A  B  be  discharged  by  the  said  C  D  the  creditor,  or  otherwise  bf  (V'f  ' 

der  of  law :  Hereof  fail  not  and  make  doe  return  of  this  writ  with  your,  doings 

therein  onto  the  above  named  Justice  within  sixty  days  next  coming.    Witness, 

the  said  Justice  at  — ^-•,  the day  of——,  in  the  year  of  our  Lord  •— .    E  F 

Jusfire  of  th^  PpM* 

Which  writ  of  execution  the  said  Justice  is  autboriated  to  Power  aad  do- 
direct  to  any  proper  officer  or  officers  in  any  county  in  this  ^^  **(  ^^^  *° 
State  ;  who  are  hereby  required  to  execute  the  same  accord- 
ing to  the  precept  thereof.     And  all  such  officers  are  here- 
by* declared  liable  for  any  malfeasance  or  misfeasance  of      [*361] 
which  they  may  be  guilty  in  relation  to  any  such  execution 
which  may  be  delivered  to  them  ;  which  execution  said  Jus-  Renewabk  in 
lice  is  authorized  to  renew  at  any  time  within  one  year  from  **"•  ^®"' 
the  time  the  last  execution  was  returnable. 

Sect.  3.     Be  it  further  enacted,  That  whenever  tbreet  0^^^,^^^^  ^^y 
years  shall  have  elapsed  (d)  after  the  time  of  payment  limited  ■?«  ^^  ."^^^s- 

^  ;  .  ;  .  niMuice  in  cer- 

by  any  such  recognisance  without  any  execution  having  been  tain 
issued  on  the  same,  or  whenever  the  Justice  who  took  the 
same  shall  have  deceased  or  removed  from  the  State  or  be- 
come otherwise  disqualified,  the  Conusee  may  have  bis  ac- 
tion of  debt  on  the  same,  in  the  Same  manner  as  a  creditor  is 
entitled  to  have  his  action  on  any  judgment  of  any  Court  of 

record  in  this  State.     [Approved  January  27,  1821.] 

: -» — . . ^ ——- 

{d)  Debt  lies  on  a  recognizaiice  taken  porsnaDt  to  this  statnte  aa  well  be- 
/ore  «»allOT  tbe  expiration  ef  the  three  yeaiH  mentioned  in  $  S.     duih  vs. 
King.l  aif.l6d.-  '      ^  '        '     . 


'»   :.    .,,.    •  .  •   .  .,  ». 


■■•'   .  If  »'j  -  .'« ; 


.■•  * 
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Cv.  78.  Chapter  78. 


sive  ■■  paaiUe  («). 


.    .  Sect.   1.     x>E  it  enacted  bw  the  Senate  and  Hau»e  of 

m«ucr  \m  di»-  Rtpttstntativts^  in  Legislature  asiembledj   That  when  moy 

thr  nae  bv  persoDs  wbo  may  have  a  dispute,  of  what  nature  soever,  shall 

tkv  of  the  wee  to  liave  the  dispute  determined  by  referees  mutually 


chosen  by  the  parties  for  the  purpose,  it  sbaD  and  may  be 

oK  7  ^7^   lawful  for  tlie  person  or  persons  making  the  demand  in  the 

$  1  aaj  .  ]       aciioiK  to  make  out  a  particular  statement  {b)  thereof  under 

l^r^»*>(S  »      his  or  their  hands  in  writing,  and  to  lodge  the  saiue  with  some 

one  Justice  of  the  Peace  (c) ;   and  the  said  Justice  of  the 

Peace,  upon  application  of  the  parties  for  the  purpose,  shall 

make  out  an  a^eement  to  be  annexed  (d)  to  the  aforesaid 


(c)  1.  TbcMgli  the  power  of  refereos  appointed  uder  tha  statatty  doei  not 
extead  to  casei  ia  which  tho  title  to  real  estate  cornea  In  qoeetioa,  IFcwltr 
V9.  Bigelow  4*  al.  8  Mast.  1.]  yet  a  claim  of  damagea  eceaaioned  by  the 
making  of  a  canal,  not  being  of  that  character,  cornea  within  the  acope  of 
their  anthoritr.     Firyehurg  Canal  r«.  F^e,  S  Glf,  88. 

2.  The  flubmisiion  of  an  aetion,  and  all  demandf  exiiting  between  the 
panioa,  to  the  determination  of  referaee,  dinolvea  any  attaehoMot  of  propor- 
ty  made  in  that  action  ;  and  thu,  whether  their  denianda  are  in  fiwt  exhib* 
ited  to  the  referees  or  not.  Mooney  ^  ux,  v«.  Kavanag^  ^ai,A  Glf,  277. 
See  onward,  note  c,  7. 

3.  Soch  submission  also  operates  aa  a  waiver  of  all  ezeeptions  to  the  forma 
of  process,  or  may  be  considered  as  a  releae^M*  erron,  or  as  an  eiCoppel  to 
the  assignment  of  errors,  io  the  prnfumJM^p  aaterier  to  aoeh  iihmiasion. 
Fortaith  vs.  Shaw,  10  Moms.  253. 

{k)  i.  Where  a  snbmiasioB  ■  of  dirsra  aabjeclt  disliaeilj  witrifed,  if  it 
appears  from  the  whole  award  that  all  mattera  submitted  hate  been  a4iodica. 
ted  upon  by  the  arbitrators  it  is  sufficient,  tboagh  each  particalar  k  not  speci- 
fied in  the  award.    Dolbear  v$.  JVmg^  3  G(f.  421. 

a.  A  snhmiason,  once  made  a  nle  of  court,  ia  ■•  loager 
ble  by  either  party.     Cumberland  vs.  A*.  YarmmiK  4  Off.  4BS. 


(c)  The  justice  who  takea  the  acknowledgment  of  the  putiaa  to  Mwb  rale 
cannot  himself  be  one  of  the  refereea.    Drew  et •  CcMKfjr*  1  Mag».  156. 

{d)  1.  The  demand  must  be  annexed  to  the  rale,  or  it  will  be  vokL     Bui' 
lard  OS.  CooHdge,  8  Ma$e.  824. 

2.  So,  if  the  demand  annexed  is  not  subeeribed  by  the  penoM  mnking  it. 
Mansfield  v$.  Doughty,  3  Mast.  898.  But  a  demaiid  animied  to  a  rale  ia 
saffieient,  if  in  the  band  writing  of  the  party  makii^  k  aa  «*A.  B.  demands," 


Form  of  snb- 
miMion, 


» 
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demand,  and  to  be  by  them  6r  their  lawful  agents  or  attomieS)    CfC.  78^ 
subscribed,  and  acknowledged  in  substance  as  foBows  : — 

Town  of  A  ■      ■  ■  is  llie  ooimty  of  0 ■,  IBS  .    Knolr  all  meB,  that  A  B 

of       i      in  the  county  of  ~— •  [addition]  and  C  D  of in  tb«  county  of  — — 

[addition]  hav«  agreed  to  submit  the  demand  made  by  the  mid  A  B  against  the 

said  C  D  which  is  hereuntb  annexed,  (and  wM  other  doMmds,  as  the  cauie  may  be») 

tothedeCormiBOtiooof  E  F,  GH  aadl  K<<)  Uie  report  o(^  Whom,  or  the  mikior        [*963] 

part  of  whom,  being  made  as  soon  as  may  be  to  any  Circuit  Court  of  Common 

Pleas,  to  be  holden  in  and  for  the  said  county  of  8  ,  judgment  thereon  to  be 

final.    And  if  either  of  the  parties  shall  neglect  to  appear  before  the  referees,  after 

proper  notice  being  given  them,  of  the  time  and  place  appointed  by  the  referees,  fiir 

hearing  the  parties  in  this  action,  the  referees  shall  have  p6wor  to  proceed  ex  parte.  ^^^   acknowl 

A  B,  C  D.  ■  a      ■     >B.— 18>  .    Then  the  above  named  A  B  aod  C  D  personally  edgment. 

appamod,  and  acknowledged  the  above  instrament  by  them  subscribed  lo  bo  their 

fireeact.    Before  me,  L  M  Justice  of  the  Peace.  f 

Sect.  2.  Bt  it  fmrther  enacted^  That  the  determination  Report  to  be 
of  the  referees  who  may  be  appointed  agreeably  to  this  actj  c?ac!pfe«i! 
shall  be  made  to  the  next  (/)   Circuit  Court  of  Common  [lb.  §  8.] 

Jte.  without  being  gobseribed  by  bmi.  JSumphrey  V4.  Strongs  14  Jtf'Att. 
dSI.  So,  where  a  demand  on  wfaieh  a  writ  had  been  sued  out  and  ODdoreed 
by  tho  plaiiitiflT,  was  referred,  the  anBexation  of  the  writ  to  the  rale  was  bokU 
en  a  sufficient  demand  in  writing,  &c.     human  9§,   IVkeeler,  1  Pick,  604. 

a.  If  a  copartnerBhip  denuuid  be  aigoed  by  one  of  the  copartners,  it  is  a 
eafficient  comfdiaoce  with  the  atatate.   SkiUings  os.  CpoUdge  4*  o^  14  Ma$». 

4.  The  report  of  referees  cannot  be  made  respecting  any  matters  not  con- 
tained in  the  agreement  of  submission.     Tudor  vt.  Peck,  4  MtiMs,  242, 

5.  The  statement  of  the  demand  \mnat  shew  ob  what  acooont  and  for 
what  cause  it  is  made,  or  the  itptct  will  be  void.  Jone$  vs.  Hacktr  6  Mass. 
2«4. 

6.  Where  demttids  made  1^.  oaeyerty  only  on  enbmitted  to.arbitra- 
toia,  if  a  warn  i»e  atrarded  to  the  other  par^,  ao  remedy  lies  on  sach  awaird. 

Worthen  4r  aU  vs,  Stevens,  4  Mass.  448. 

7.  When  pertieeliave  snbmitted  all' demands,  and  jndgmeikt  has  been  en- 
tered on  the  r^KNl  of  the  rtferees  incHiditig  all  the  demands  stibmitted  to 
them,  it -is  still  competent  fbr  one  of  the  parties  to  show  that  a  particalair  de- 
muUlraat  hbi^g  fai  dispute,  was  kiot  laid  before  the  referees,  and  to  maintain 
aiLaetel  on  snafti  demand.     Wehster  vs.  X^f ,  5  Jlfass.  884. 

(e)^The  reference  most  be  to  three  referees.  Monosiet  vs.  Post  ^  qI, 
4JfoM.  582. 

(/)  1.  If  the  report  be  net  made  to  the  next  coart  aner  the  award,  it. ^ill 
be  void.  Mott  vs.  Anthony,  5  Mass.  489  ;  Southworth  vs.  Bra4fsacd, 
tfr.  524  ;  Bacon  vs.  Ward,  10  Mass.  142.  If  the  oowt  had  commepfed 
its  session  previous  to  making  the  award,  the  report  of  the  referees  eannot  be 
retwnecl  to  and  accepted  at  that  term ;  and  if  it  be,  and  judgment  is  render-.  • 


448 

Ch.  78.-  Pleas^  to  bo  holden  in  and  for  the  coiintjr  in  whicb  the  Jus-. 
tico  of  the  Peace  may  hoive  lived,  at! the  time-lie  issued  the 
agreement  as  aforesaid  ;'  and  the  Circuit  Comt  of  <3oromon 
Pleas  to  \Yhom  the  report  of  the  referees  inajr  be  made  as 
aforesaid,  shall  have  cognizaooe  thereof  in  the. same  wi^r  aod 
manner,  and  the  same  doings'  khall  'Mfaad  thereon  (^),   as 


li- 


ed thereon,  such  judgment  will  bo  reteraed  oln'writ  of  error.    Durrell  v$. 
Merrill,  1  Mcua.  411. 

2.  Bait  if  tbe  leport  be  eetuiontblj  iiiftde«-and  recommitted,  it  myy  be  re- 
eeired  afain  either  with,  or  witboat  ui.  emeodiQept)  at  thegam»»,or  anj  seb- 
leqneDt  term.     fVhitnefj  adm.  vBi  Cookt  6  -Mom.  14S  ;  Boardman  os. 

England,  6  Mass,  71.  .    .    *    . 

8.  If  the  refereee  egree  upon  tbett  repMt  Jadng  a  ^enioo  of  tbe  coort, 
seoh  report  is  regoUrly  to  be  retmed  at  tbe  Best  eicceediaf  term  of  the 
conrt.     Walker  vs.  Meleher^  l4^Mass.  149t 

4.  Where  the  reforees  agreed  open  their  report  before  the  sitting  of  the 
eonrt  to  which  il  was  retamed>-  bat  bad  aigned  and  dated  it  oo  the  aer.oad 
day  of  the  term,  they  were  noC  allowed  to  wpnmnd,  by  altering  the  date  90  as 
to  make  it  retnnmble  at  tbe  time  intended.  JVbyeaoa.  JS'ayeM,  1  Pick,  269. 
See  Oerrish  vs.  Morns,  2  Pick.  6^5. 

(g)  1.  It  is  no  valid  objection  to  a  report  of  referees,  that  one  of  them  had 
formed  a  previous  opinion  upon- the  case  aabmitted  to  them,  if  his  mind  ap- 
pears to  have  been  still  open  to  conviction,  and  no  imputation  of  unfairness 
rests  upon  him.  Graves  e«.  Fisher  tf  at.  5  Off,  69.  Nor  is  tbe  partiality 
of  a  referee  a  valid  objection,  if  kriown  and  not  objected  to  by  the  party  be- 
fore the  bearing  was  bad.     Fox  vs.  Hcueiion,  10  Pick.  275. 

2.  Reports  of  referees,  wheth^  mid^  vndar  a  rule  of  conrt,  or  under  a 
submission  before  a  justice,  pufsotat  to  tbe  statute,  may  be  recommitted  by 
the  court  at  their  discretion,  as  well.for^th*  fevisMn  of  the  whole  case,  as  for 
the  amendment  of  matters  of  form.  CvMerkmd  v$.  A*.  Vermouth,  4  Off. 
459. 

3.  If  the  report  be  recommitted  the  referees  are  not  obliged  to  alter  it, 
but  may  again  return  it,  without  hearing  the  parties ;  if  they  ana  folly  aatia- 
6ed  of  the  correctness  of  it.    May  4r  al,  vs.  Haven,  9  Ma$§,  ISff. 

4.  If  a  report  made  by  three  referees  be  reoomimlt0d,«iid^Qa»^  th«iu 
neglect  or  refuse  to  sit  again,  the  other  two'  are  tsaipi^llil  to 
award  similar  to  the  former,  with  additional  costs.    PUer^m 
1  aif  64. 

6.  If  the  referees,  or  one  of  them  in  case  of  a  recommitmeat,  shovld  re- 
ibse  to  re-examine  tbe  subject,  the  court  may  enforce  obedience  to  the  order 
c^  recommitment,  by  mandamus,  or  attachment  Cumberland  vs.  JVorfJk 
Yarmouth,  4  Glf.  459. 

.    6.  AAer  the  recommitment  of  a  report  j  it^  not  competent  ibr  two  of  tbe 
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though  the  same  had  heen  made  by  referees  appointed  by  a    Ch.  78. 
rule  of  the  same  Court.  v^*s/^v^ 

Sect.  3,     Be  it  further  enactedj  That  where  the  parties  Report  mar 
shall  agree  that  the  determination  of  the  referees  may  be  ^^rtiMMbe^  ^^ 
made  known,  prior  to  its  beine;  made  to  the  Circuit  Court  of  made  known  t« 

^  T»i  r  .      T       ,  ^»«m  before 

Common  Pleas  as  aforesaid,  it  shall  and  may  be  lawful  for  Court; 
the  referees  to  make  known  the  determination  to  the  parties,  [ib.  $  4.] 
without  its  affecting  in  any  degree  the  validity  thereof ;  and 
if  the  determination  shall  be  so  made  known  to  the  parties,  it 
shall  and  may  be  lawful  for  the  party  who  may  be  found  in-  and  fom  mwar- 
debted  agreeably  to  the  determination  aforesaid,  to  discharge       ^ 
him  or  themselves  therefrom,  and  thereby  prevent  any  further 
process  thereon,  by  paying  the  same  unto  the  person  or  per- 
sons to  whom  it  may  be  so  awarded. 

Sect.  4.     Be  it  further  enacted^  That  the  referees  who  Power  of  nf- 
may  be  appointed  in  pursuance  of  this  act,  shall  be  vested  •"**■• 
with  all  the  authority,  which  is  possessed  by  referees  appoint-  t^^-  ♦  *•! 
ed  by  a  rule  of  Court.     And  witnesses  (h)  shall  be  summoned 
to  appear  before  them,  and  be  sworn  in  the  same  manner*  as       [*3M] 
witnesses  before  referees  appointed  by  a  rule  of  Court  as 
aforesaid. 

Sect.  6.     Be  it  further  enacted^  That  upon  any  report  j„d-,Bent  <m 
of  referees  returned  into  any  Circuit  Court  of  Common  Pleas,  ^^^  of 

-    ,  .  -    -  ,  rcfereei  to  bo 

m  pursuance  of  this  act,  and  also  upon  any  report  made  by  final. 

referoeo,  in  the  absence  of  the  third,  to  roTise  the  essential  merits  of  the 
eoe.    Ib  ;  Short  vs  Pratt,  6  Mass.  496. 

7.  If  arbitrators  erroneously  refuse  to  consider  a  particular  demand  laid 
before  them,  on  the  mistaken  ground  that  it  is  not  within  the  submission,  the 
bond  and  award  are  no  bar  to  subsequent  action  upon  the  demand  that  r»« 
Jceled.    Bixk^  vs.  Whitney,  6  GIJ.  192. 

8.  A  report  of  referees  may  be  good  in  part,  and  bad  in  part.  Com.  vs, 
P.  Proprietors,  7  Mass.  420. 

9.  If  tiM  eoart  refuse  to  accept  a  report  for  defect  of  authority  in  the  ra- 
ISkms,  they  cannot  award  costs,  but  must  order  the  parties  to  go  thereof  witb- 
•ot  day.    Jones  vs.  Hacker,  5  Mass.  264. 

10.  An  award  that  the  defendant  recover  the  costs  of  action,  is  a  nA- 
eSent  determination  of  the  matter  submitted  ;  and  warrants  a  judgment  that 
the  plaintiff  take  nothing  by  his  writ.    Buekland  vs.  Conway,  1 6  Mass.  896. 

{h)  Referees  may  examine  an  interested  witness.     Fuller  vs.  Wheeloch^ 
10  Pick.  186. 

Vol.  I.  67 
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Ch.  80.     referees  appointed  by  a  rule  of  any  Circuit  Court  of  Common 
rMair^siiit     P'^^s,  wherein  it  is  agreed,  at  the  time  of  entering  into  such 
Mar.  8, 1792.]  fule,  that  the  report  of  said  referees  shall  be  final,  the  judg- 
ment of  said  Circuit  Court  of  Common  Pleas,  shall  be  final 
accordingly(i) .     [Approved  January  27,  1821 -J 

Additional  Act,  ch.  262,  Vol.  3,  p.  91. 


Chapter  79. 

AN  ACT  directing  the  proceedings  against  Forcible  Entry  and  Detainer,  (a) 
[Repealed,  by  ch.  268,  §  6,  vol.  3,  p.  96. 
IMam    Stat  Bect.  1,  Provided  that  two  Justices  of  the  Peace,  quonim  onus,  may  inqaire 

June  80, 1784.1  ^"^  decide  cases  of  forcible  entry  and  detainer,  by  jury. 

[•3II4J  Sect.  2,*  Provided  mode  of  procedure  by  compIuinL 

[*305]  Sect.  S,*  Provided  for  verdict  to  be  signed  bj  all  tbe  jurors.  Took  away  tbe 

right  of  appeal,  but  left  the  proceedings  open  to  removal  by  certiorari. 
Sect.  4,  Made  tenants  holding  over  their  terms,  liable  to  this  process.] 

[Approved  Febraary  5,    1821.] 

(«)  1.  A  bill  of  exceptions  will  not  lie  IDean  vs  Dean,  2  Pick.  25,]  nor  a 
writ  of  review,  upon  a  judgment  rendered  on  report  of  referees  onder  a  sub- 
mission before  a  Justice  of  the  Peace.  Diektruon  o«.  Davist  4  Mass.  620; 
Borden  vs.  Brown,  7  Mats.  93.  See  Stone  4r  ais.  •«.  Davis  ^  als.  1 4 
Mass.  360.  But  a  writ  of  error  lies  in  such  case.  Short  vs.  Pratt  4r  a/.  6 
Mass.  A96;  Lyman  vs.  Arms  4r  al.  5  Pick.  213.  See  JIfU/er  vs.  Mitler^ 
2  Pick.  570. 

2.  It  is  not  erroneous  for  the  court  to  eater  jodgment  for  leai'  than  the 
award  of  the  referees,  the  party  in  whose  faror  the  award  is  made,  haviiif^ 
released  the  difierence.     Phelps  vs.  Ooodman,  14  Mass.  252. 

(a)  1.  A  mere  refusal  to  deliver  possession  of  land  when  demanded,  is  not  a 
foondation  for  this  process.  There  mast  be  some  apparent  violence,  in  deed 
or  in  word,  to  the  person  of  another,  or  some  circametance  tendiii|r  to  excite 
terror  in  the  owner,  and  to  prevent  him  from  maintaining  his  rijght.  Oatn^ 
vs.  Dudley,  10  Mass.  408. 

2.  See  ante,  ch.  53,  note  e,  p.  289;  also,  ch.  268,  toI.  S,  p.  95. 
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Chapter  80.*  Ch.  80. 

AN  ACT  directing  the  mode  of  process,  to  be  adopted  in  replerjing  of  Cattle  or        r*QAAi 
Beasts  distrained,  and  also  of  goods  and  Cbatteb. 

Sect.  1.     JlSE  it  enacted  by  the  Senate  and  House  of  ovmer  of  cat- 
Representatives^  in  Legislature  assembled^  (a)  That  when  any  mVhiwwrit 
person  shall  have  his  cattle  restrained  or  impounded,  in  order  ? Jj'^P^^g** 
to  obtain  satisfaction  for  damages  they  may  have  committed,  June  25, 1789, 
or  to  obtain  a  forfeiture,  supposed  to  have  been  incurred  for 
their  going  at  large  out  of  the  inclosure  of  the  owner,  in  vio- 
lation of  law,  in  order  to  have  the  legality  of  such  distraint 
or  impounding  determined,  be  may  have  and  prosecute  a- 
writ  (6)  of  replevin  for  the  liberation  of  the  cattle  thus  im- 
pounded, in  the  form  prescribed  by  law.f  [tAnte,p.89l.] 

Sect,  2.     Be  it  further  enacted y  That  when  it  shall  ap-  j^^  certain  ea- 
pear  from  the  plea  of  the  defendant  in  replevin,  that  the  cattle  ^  j"f  *T*"S 
were  taken  and  impounded,  damage  feasant,  or  for  the  re-  damajgeM  may 
covery  of  a  penalty  incurred  for  their  being  found  going  at  atead  of  Ve- 
large,  out  of  the  inclosure  of  the  owner,  in  violation  of  law  ;  fSten.*^'*^*^^ 
and  upon  the  issue  it  shall  be  determined  that  the  cause  of  .|^  ^21 
taking  and  detaining  was  lawful  and  justifiable,  judgment  shall, 
instead  of  9  return  of  the  cattle,  be  rendered  for  the  defend- 
ant in  replevin,  to  recover  such  reasonable  damages,  as  upon 
a  consideration  of  the  circumstances  of  the  case,  the  Justice 
(or  a  Jury  in  case  it  comes  before  one,)  shall  assess,  togeth- 
er with  his  costs  of  taking  and  impounding,  and  costs  of 
defence  :  but  if  upon  the  trial  of  the  issue,  it  shall  appear,  if  illegally  ta- 
that  the  cattle  were  taken  or  detained  without  sufficient  and  Bhali  ha!!^*d5!m- 
justifiable  cause,  the  plaintiff  in  replevin  shall  recover  such  ages, 
reasonable  damages  for  the  taking  and  detaining,  as  the  Jus- 
tice, for  Jury,  in  case  it  comes  before  one,)  shall  assess, 

.         .  In  certain  ca- 

together  with  his  costs  :  but  when,  from  the  matter  of  the  sea  defendant 

(a)  1.  This  statate  has  so  far  altered  the  common  law,  that  an  action  of  re- 
plevin may  be  maintained  for  goods  unlawfully  detained,  though  the  original 
taking  was  lawful.  Seaver  vs.  Dingley,  4  Olf,  806;  Marstin  vs.  Bald* 
tcin,  17  Mass.  606. 

2.  One  deputy  sberiflf,  may  have  replevin  agaiiiat  another  deputy  of  the 
same  sheriff,  for  goods  which  he  claims  by  virtue  of  a  prior  attachmcot  made 
by  him.     Gordon  vs.  Jenny ^  16  Mass.  466. 

(6)  The  writ  must  be  endorsed.  And  if  the  defendant  pleadi  the  want  of 
an  endorser  in  abatement,  without  any  inggestion  entitling  him  to  the  po»- 
eession  of  the  goods,  and  the  writ  is  abated,  judgment  shall  be  for  coiti  onIy» 
and  not  for  a  retnm.     Gould  vs»  Barnard^  8  Mass,  199« 
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Ch.  80.     plea  of  the  defendant  in  replevm,  damages  with  proprietjr 

^^'^^^^^     cannot  be  assessed,  or  that  a  restoration  of  the  property  re- 

tnra  instead  of  plevied  is  the  best  recompense  the  parties  can  have,  and  upon 


the  issue  it  shall  be  found,  that  the  cattle  were  taken  and 
detained  lawfully,  and  for  justifiable  cause,  the  judgment  shall 
be  rendered,  that  the  cattle  be  returned  and  restored  to  the 
defendant,  irrepleviable,  and  for  costs,  and  he  be  entitled  to 
a  writ  of  return  and  restitution  accordingly. 
[*S0T]  Sect.  3.*     Be  it  further  enacted^  That  when   it   shall 

■■•  *|J"L^  appear  from  the  plea  or  avowry  of  the  defendant  in  replevin, 
that  tiM  4^^  ihat  the  sum  demanded  in  damage  for  the  taking  and  detain- 
•MMd  $ao,     ing  exceeds  twenty  dollars,  or  that  the  property  of  the  beast 
lib.  f  8.]        taken,  is  the  question  between  the  parties  (in  case  the  value 
exceeds  twenty  dollars)  or  tliat  the  right  to  soil  and  freehold 
what  proeaed-  is  coming  in  question  in  every  such  case,  the  Justice  shall 
jJJ*"  ^      not  proceed  to  try  the  issue,  but  shall  order  the  defendant  in 
replevin  to  recognise  in  a  reasonable  sum,  with  sufficient 
surety  or  sureties,  to  the  adverse  party,  to  enter  the  said  ac- 
tion at  the  next  Circuit  Court  of  Common  Pleas  or  the  Su- 
preme Judicial  Court,  to  be  held  in  the  same  county,  as  the 
plaintiff  in  replevin  shall  then  and  there  elect  and  choose, 
and  to  prosecute  the  same  to  effect ;  and  if  such  defendant 
in  replevin  shall  neglect  or  refuse  thus  to  recognise,  the  Jus- 
tice shall  render  judgment  against  him  in  the  same  manner  as 
if  he  refused  to  make  answer  to  the  same  suit.     And  in  case 
such  defendant  shall,  after  recognizing  fail  of  entering  or  pros- 
ecuting the  same  action,  the  plaintiff  may  enter  and  prose- 
cute the  action,  or  have  his  remedy  on  the  recognizance,  at 
his  election. 
When  goodfl         Sect.  4.     Be  it  further  enacted^  That  when  any  goods 
Sidn^^°tochl  °^  chattels  shall  be  taken,  distrained,  attached,  or  uniawftilly 
aid°cui!mid1b'  ^^^^"'^^J  which  shall  be  claimed  by  a  third  person,  and  the 
third  pereon,    person  thus  claiming  the  same,  shall  think  proper  to  replevy 
ceeding.  them,  in  case  such  goods  and  chattels  are  of  the  value  of  more 

[lb.  §  4]         than  twenty  (c)  dollai-s,  he  may  take  out  and  prosecute  his 

(e)  1.  The  jarisdictlon  of  the  C.  C.  Pleas  in  anch  ease  is  r^gnkted  by  tli« 
real  valae  of  the  goods,  not  by  sach  price  as  the  plaintiff  maj  choose  to  affix 
to  them; — and  if  an  excessive  value  be  alleged  in  tha  writ  for  the  pwrpoaeof 
giving  jarisdiotion,  the  defendant  naay  avail  bimelf  of  it  hi  abatMiiaat.    Smail 
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writ  of  replovin  from  the  Clerk's  office  of  the  Circuit  Court    Ch.  80. 

of  Common  Pleas,  in  the  county  where  the  goods  and  chat-     ^-^"v-^^/ 

tels  are  thus  taken,  distrained  or  attached  in  form  prescribed 

by  law.     And  in  case  the  plaintiff  in  replevin  shall  neglect  to 

enter  and  prosecute  (c^)   the  suit,  the  defendant  may  upon 

complaint  have  judgment  for  a  return  and  restoration  of  the  .  .^^     ' 

goods  and  chattels  replevied,  and  the  damages  for  the  taking 

to  the  amount  of  six  per  cent,  (e)  on  the  bond,  with  reasontp 

ble  costs,  and  a  writ  of  return  and  restitution  thereupOB 

accordingly.     And  if  upon  a  trial  of  the  issue,  judgment  shall  1M»  of i 

be  rendered  for  a  return  and  restitution,  the  interest  of  silt  SdiferaT 

per  cent,  upon  the  penal  sum  of  the  bond,  shall  be  taken  as  ^^^^ 

a  rule  for  estimating  the  plaintiff's  damages,  in^  case  they 

were*  taken  on  execution.     And  if  the  taking  shall  have  been       [*368] 

upon  execution,  the  goods  and  chattels  returned  shall  be  held 

responsible  for  the  space  of  twenty  days  after  the  retinn ; 

V8.  Swain,  1  Glf.  133.  See  ch.  443,  vol.  3,  p.  2S5,  investing  Justices  of 
the  Peace  with  jurisdiction  in  actions  of  replevin  in  certain  cases;  also,  stat- 
nte  passed  Feb.  28,  1833. 

2.  The  action  of  replevin  is  local  in  its  nature,  and  roust  be  brought  in 
the  county  where  the  goods  and  chattels  are  taken  or  attached.  Robifuon 
vs.  Mead,  7  Mass,  353. 

3.  It  is  no  sufficient  plea  to  a  writ  of  replevin,  that  the  chattels  replevied 
had  been  before  delivered  to  the  defendant  upon  his  writ  of  replevin  against 
a  third  person;  nor  that  the  same  officer,  from  whom  they  were  taken  by 
such  writ,  executed  the  writ  of  replevin  against  the  defendant.  Haley  fy  al, 
v$,  Stubb8,5Ma88,  280. 

{d)  1.  If  the  plaintiff  becomes  nonsuit,  the  defendant  recovers  damages  to  the 
amount  of  six  per  cent  on  the  penal  sum  of  the  bond,  as  well  yrhen  the  taking 
was  on  mesne  process,  as  on  execution.     Pike  V8,  Hutehins,  1  Maaa.  421 ; 
fVood  V8.  Braynard,  9  Pick.  322. 

2.  In  debt  on  a  replevin  bond,  the  plaintiff  is  entitled  to  recover  the  value 
of  the  goods  replevied,  with  the  damages,  and  costs  recovered,  and  interest 
on  such  damages  and  costs  from  the  date  of  the  judgment  in  replevin  to  the 
time  of  recovering  judgment  on  the  bond.  Arnold  V8.  Bailey  4*  <>''•  8  Maas, 
145. 

(«)  This  provision  was  made  to  save  the  defendant  the  expense  and  delay 
of  going  to  a  jury  to  secure  his  damages  and  to  mulct  the  plaintiff  for  abusug 
a  legal  process.  Bruce  va.  Learned,  4  Maaa.  617;  Mattoon  v«.  Pearee  4r 
ala.  12  Maaa.  407.  See  Cady  va.  Eggleaton  ^  al.  11  Maaa.  282,  tran- 
scribed in  note  h,  to  ante  p.  392;  and  Chandler  4r  ala.  va,  Smiih,  14  Maaa. 
S18;  Purple  va.  Purple  ^  al.  6  Pick.  226. 
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Ch.  80.     and  if  on  mesne  process,  unftU  thhljr  days  shall  have  expired, 
^^•^^"^-^      after  final  judgment  thereon,  in  case  judgment  shall  not  have 
mSwi  piJwjcm"  been  given  ;  but  if  final  judgment  on  the  mesne  process  shall 
wrti?J?^u^.    bave  been  given  before  the  return,   then  for  the  space  of 
twenty  days  only  after  the  return,  to  the  end,  the  creditor, 
at  whose  suit  they  were  originally  taken,  may  have  a  complete 
Damages  re-    remedy,  and  the  benefit  of  his  attachment.     And  the  monies 
covered  inroi^  recovered  by  way  of  damages,  by  any  officer  who  has  taken 
use  of  creditor,  or  attached  any  goods  or  chattels,  at  the  suit  of  a  creditor 
shall  be  considered  and  taken  as  recovered  to  the  use  of  the 
creditor  ;— and  when  received,  be  paid  over  to  him  accord- 
ingly (/)• 
Court  may  is-       Sbot.  5.     Be  it  further  enactedj  That  when  the  Sheriff 

whhmianr,  in  or  Other  officer,  unto  whom  the  writ  of  return  and  restitution 
^^^'  shall  be  directed,  shall  not  be  able  to  find  the  beast  or  other 

(lb.  §  7.]  property  in  his  precinct,  which  shall,  by  the  same  precept, 
be  directed  to  be  returned  and  restored  irrepleviable,  and  the 
same  shall  appear  in  writing  by  the  return  of  the  ofiScer  there- 
on, the  Court  from  whence  the  same  issued,  may,  upon 
motion,  grant  a  withernam  against  the  plaintiflfin  replevin,  to 
compel  a  complete  and  specific  performance  of  the  jud^eiif, 
which  writ  of  withernam  shall  be  in  form  prescribed  by  law. 
Sect.  6.     Be  it  further  enacted.  That  when  the  writ  of 

Court  may  va-  •^ 

ryformofwriuj  rctum  and  restoration  or  writ,  in  withernam,  shall  issue  from 

,fes.  any  other  Court  of  law,  or  for  any  other  property  than  beasts, 

[lb,  §  8.]        ^^^®  Court  from  whence  the  same  shall  issue,  shall  so  vary 

the  form  as  to  them  shall  appear  expedient  to  carry  tl)e  same 

into  full  force  and  efi^ect,  as  the  nature  and  circumstances  of 

the  case  shall  require.      [Approved  January  27,  1821.] 

(/)  Id  all  coses  where  the  daoiages  are  not  prescribed  by  the  atatate,  dama- 
ges ara  to  be  assessed  by  the  jury,  according  to  the  magmtode  of  the  injury, 
withont  regard  to  the  penalty  of  the  bond.  Bruce  V8,  Learned^  4  Afosa. 
617;  Mattoon  vs.  Pcarce  8r  til.  12  Mass.  408. 

2.  Where  issno  is  joined  upon  the  plaintiff's  property  in  the  chattels,  aod 
the  jary  find  the  property  of  part  in  the  plaintiff,  and  part  not,  each  party  it 
entitled  to  damages  and  costs.  Powell  vs.  Ilindsdale,  5  Mass.  843.  See 
ch.  186,  §  2,  vol.  3,  p.  5,  on  this  point;  and  Harding  vs.  Harris^  2  Glf.  162. 

8.  A  third  person  who  is  part  owner  of  the  property  in  dispute  is  a  coni- 
petent  witness  to  disprove  the  plaintiff's  title  to  the  property.  Page  vs» 
Weeks,  13  Mass.  200. 
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ChlHpler  81.*  Ch.  81. 

AN  ACT  prescribing  the  mode  of  recovering  Forfeitures  of  Personal  Property         [*369J 

liable  thereto  by  law.  •• 

Sect.   1.     JlSE  it  enacted  by  the  Senate  and  House  of  when  personal 

Representativesy  in  Legislature  assembled.  That  whenever  any  ^^^{^X- 

personal  property  shall  be  liable  to  forfeiture  for  any  offence,  ^p^  ^ 

any  person  or  persons  entitled  thereto,  or  interested  therein  §1] 
in  whole  or  in  part,  may  seize  and  shall  safely  keep  the  same  till 
a  final  decree  be  had  thereon,  unless  the  owner  or  person  from 

whom  it  was  taken,  claiming;  the  same  for  himself,  or  some  **  ""^y  ^  >*- 

'  °  .  .         ■  ^  stored    to    the 

Other  person,  shall  give  bond,  with  sufficient  surety  -to  the  owner,  he  giv- 
party  seizing,  to  pay  the  appraised  value  thereof,  wben  and  for  appraised 
if  it  shall  be  finally  decreed  forfeited  ;  which  value  shall  be  ^  "*' 
appraised  upon  oath  by  three  judicious  and  disinterested  men, 
mutually  chosen  by  the  parties,  or  (in  case  of  disagreement  tobeascertain- 
or  refusal  of  the  party  seizing)  appointed  by  a  Justice  of  the  oath,  chosen  i^ 
Peace  in  the  county  where  the  property  was  seized  ;  but  appomtedby*a 
upon  the  giving  or  tendering  such  bonds,  the  property  shall  be  ^^^^^* 
delivered  to  such  owner  or  claimant,  and  if  no  claimant  shall 
appear,  the  party  seizing  shall  be  held  to  cause  an  inventory  y^nj  if  ^^  p^^. 
and  appraisement  of  the  property  seized,  to  be  made  by  three  ^aiuTSe^ro^ 
disinterested  persons  under  oatli,  who  shall  be  appointed  by  erty,  it  must  be 

also  appraised 

a  Justice  of  the  Peace  in  the  county  where  the  property  shall  on  oath, 
be  seized ;  which  appraised  value  shall  be  the  rule  by  which 
to  determine  where  the  libel  shall  be  commenced. 

Sect.  2.     5e  tf /wr^Acr  cnac/crf.  That  if  the  property  sei- 
zed exceed  twenty  dollars  in  value,  the  party  seizing  the  same  xed  exceed  in 
shall  within  twenty  days  after  the  seizure,  but  not  afterwards,  party  seizing 
file  a  libel  in  the  Clerk's  office  of  the  Circuit  Court  of  Com-  |^  20  diyll"  iL" 
mon  Pleas  in  the  county  where  the  offence  was  committed,  pj  ^*  ^"• 
stating  the  cause  of  seizure,  and  praying  for  a  decree  of  for-    „    ^  ^ . 
feiture  ;  whereupon  the  Clerk  shall  make  out  a  notification  to 
all  persons  to  appear  at  such  Court,  and  show  cause,  if  any  ^^^^^^        .^ 
they  have,  why  such  property  should  not  be  decreed  forfeit  notice, 
for  such  cause  of  seizure  ;  which  notifications  the  libellant 
sbaU  cause  to  be  inserted  in  some  newspaper  printed  in  the  Mamnr. 
same  county,  if  there  be  one,  otherwise  in  some  newspaper 
printed  in  the  next  or  nearest  county,  or  in  Portland,*  four-      [*370] 
teen  days  at  least  before  the  sitting  of  the  Court  at  which  the 
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Ch.  81 .     libel  is  to  be  tried  ;  and  upoB  entrjr  of  such  libel,  at  the  time 
'-^^'^^'^     when  civil  actions  are  to  be  entered  in  such  Court,  the  Court 
cUimedToMirt  shall  have  power  to  hear  and  determine  the  cause  by  a  Jury, 
^uue  b^  Jury,  wherc  tlicrc  is  a  claimant,  but  without  one,  if,  upon  procla- 
^amt^dJen&    nation  made,  no  claimant  appears,  and  to  decree  the  forfeit- 
fbrfeiture.        yj.^  ^^^  disposition  of  such  property  according  to  law,  and 
may  decree  a  sale  and  distribution  of  the  proceeds,  deduct- 
ing charges  where  they  think  proper,  and  may  also  award 
costs  against  the  claimants  :  and  if  such  libel  be  not  support- 
ed, or  be  discontinued,  restitution  of  the  property  shall  be 
If  Jury  find  the  decreed  to  the  claimants,  with  costs.     And  if  the  Jury  on 
I^IJ|*'dl^^*  the  trial,  where  the  libel  is  tried  by  a  Jury,  find  the  seizure 
tTcuTmlimtr**  groundless  and  without  probable  cause,  they  shall  assess,  and 
o-.u        -^     the  Court  shall  decree  reasonable  damages  for  the  claimant 

Either  party  ° 

may  appeal,     with  costs.     And  either  parly  aggrieved  at  the  decree  of  such 
Court,  may  appeal  therefrom  to  the  Supreme  Judicial  Court 
next  to  be  holden  in  the  same  county  ;  who  shall  have  power, 
upon  such  appeal,  finally  to  hear  and  determine  the  cause, 
and  decree  thereupon  in  manner  aforesaid. 
In  case  prop-       Sect.  3.     Be  it  further  enacted^  That  when  the  property 
M3er*«2o!  the  scizcd  shall  not  exceed  the  value  of  twenty  dollars,  the  libel 
'"uITbe^Eid   ^^^^  ^®  preferred  to  some  Justice  of  the  Peace  in  the  same 
before  a  Jus-  counly  where  the  offence  was  committed,  within  the  time 
aforesaid  ;  who  shall  have  power  to  hear,  determine  and  de- 
•^   '  ^  *^         cree  thereupon  as  aforesaid,  having  first  caused  a  like  notifi- 
cation to  be  posted  up,  and  which  the  libellant  shall  be  held 
Appeal  allow-  to  do  at  some  public  place  in  tlie  same  county,  seven  days 
Flnu.  *    '    *  before  the  time  of  trial ;    saving  to  either  party  aggrieved 
liberty  of  appeal  from  the  decree  of  such  Justice  to  the  next 
Circyit  Court  of  Common  Pleas  to  be  held  in  and  for  said 
county ;  who  shall  have  power  finally  to  hear,  determine  and 
mav^'^iued    decree  in  the  cause  aforesaid ;  and  depositions  taken  for  legal 
w^in  other  ca-  cause,  and  according  to  law,  may  be  used  on  the  trial,  as  well 
-  .  ^    before  said  Justice  as  before  said  Courts.     And  if  any  such 

Jodgmente  for  / 

eosts,  &c.  on  appeal  is  not  entered  and  prosecuted,  the  Court  to  which  the 

eoaplaint  for      ^'^  ,  ^    .  ,  ^  ,       j 

same  was  made,  upon  complaint,  may  amrm  the  decree  ap- 
pealed from,  with  additional  damages  and  costs,  or  with  ad- 
ditional costs  only,  as  the  case  may  require.  [Approved 
March  5,  1821.] 
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Chapter  83.*  Ch.  82. 

AN  ACT  proTiding  for  the  payment  of  Costs  in  Criminal  Profecutions.  [*371] 

Sect.   I.     JiSE  it  enacted  by  the  Senate  and.  House  of  Courts  author* 
Representatives y  in  Legislature  assembled.  Thai  iu  all  cases  and  tax  ^osts 
wherein  any  costs  in  any  criminal  prosecution,  commenced  IhemTfor^^Juh 
either  before  the  Supreme  Judicial  Court  or  Circuit  Court  of  ofl5^e«^"ju^! 
Common  Pleas  in  any  county  in  tliis  State,  the  Court  before  ^cs,  kc. 
whom  such  prosecution  so  commenced  (having  cognisKince  rj^^M.  Stat, 
of  the  offence)  shall  liave  power  to  allow  and  tax  such  costs  ^^'  ®»  ^'^» 
for  Justices,  officers  and  their  assistants,  Jurors  and  witness- 
es, and  for  Court  and  other  charges,  upon  such  prosecution, 
and  previous  to  its  determination,  not  exceeding  the  fees  that 
are  or  may  be  stated  by  law  ;   whether  tlie  person  accused 
be  brought  to  trial  or  not,  or  whether  he  be  convicted  or  ac- 
quitted upon  trial  (a) :  and  all  such  costs  so  taxed,  shall  be  Xo  be  paid  out 
paid  out  of  the  county  treasury :  Provided,  That  no  Justice  ^/^j^  county 
of  the  Peace  shall  hereafter  have  power  to  issue  summonses  Justice*  of  the 
for  witnesses  to  appear  at  any  Court,  or  before  any  Justice  suramon"^  wit- 
of  the  Peace,  except  on  complaint  brought  before  himself,  to  J^J^m^n^^ 
give  evidence  in  behalf  of  the  State  upon  any  criminal  suit,  ■w.unltsi.Juj. 
unless  it  be  by  the  request  of  the  Attorney  General  or  County  [lb.  §  6;  tee 
Auorney,  which  request  shall  be  expressed  in  the  summons  :  6,  p.'  487.] 
and  when  any  Justice  of  tlie  Peace  shall  issue  any  summons, 
at  the  request  of  the  party  prosecuted,  it  shall  be  so  express- 
ed in  the  summons,  and  the  witness  shall  therein  be  required 
to  appear  and  give  evidence  upon  condition  such  person  pros- 
ecuted pays  him  his  legal  fees,  but  not  otherwise  (6). 

Sect.  2.     Be  it  further  enacted,  That  the  Clerk  of  each  cierkitoddw- 
of  said  Courts  shall  attest  and  deliver  to  the  county  Treasu"  jj  ^  county 

^  Treasurer    at- 

rer  copies  of  all  bills  of  costs  allowed  by  the  said  Courts,  and  tested  copie§  of 
cerliQcates  of  all  fines  and  forfeitures  imposed  and  accrumg  aUowed,and  - 

(a)  By  ch.  235,  vol.  3,  p.  64,  no  costs  can  be  taxed  for  the  complainant 
as  witnass,  aid,  or  otherwise;  nor  for  the  Justice,  when  respondent  is  bound 
OTor  and  no  indictment  is  found  against  him ;  nor  for  witnesses  in  certain 


(6)  DefenduQts  in  criminal  cases  not  capital,  must  summon  their  own  wit- 
iieeses  at  their  own  expense.     Com.  vs.   fVilliamg,  13  Mast.  501. 

Vol.  I.  68 
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Ch.  82.     to  the  State  (c),  or  to  the  county,  either  before  the  rising 

^"f^'^^^^     thereof  or  as  soon  after  as  may  be  :  and  shall  also  deliver 

fin&i,  &c.         him  a  separate  certiBcate  of  all  the  bills  of  costs  allowed  by 

And  also  tare-  ^^^^  Courts  setting  down  therein  the  sum  total  only  of  each, 

uirn  to  Uie        foj-  the  purpose  hereafter  mentioned  ;  and  the  Clerks  of  said 

Slate  treasury  i       r 

wrtificate  of     Courts  shall  also  be  held  to  return  into  the  treasury*  of  the 

noes  iuiposed  4.     j»  .  ■ 

iou8eorsute.  State  a  certificate  of  all  fines  and  forfeitures  imposed  to  the 

use  of  the  State  by  their  respective  Courts, 
siicrifli,  Coro-       Sect.  3.     Be  it  further  enacted^  That  all  SherifiTs,  Coro- 
SuIbieTlo^"  ners  and  Constables  who  may  hereafter  receive  any  fines,  for- 
finuf,penaiticfl,  feiturcs  or  biUs  of  cost,  in  pursuance  of  the  ludement  or  sen- 

cosly,   &c.    bv  ^  ^  ^  JO 

them  coiiecte<r,  tcncc  of  either  of  said  Courts,  as  well  where  such  fines  or 
Treasurer.        forfeitures  accrue  to  the  State,  as  where  they  accrue  to  the 
[lb.  §  8.]        county,  except  debts  and  costs  received  upon  executions  in 
favour  of  the  State,  shall  forthwith  pay  the  same  to  the  Treas- 
urer of  the  county  in  which  they  shall  be  received ;  and  if 
any  Sheriff  or  other  officer,  receiving  such  fine  or  forfeiture, 
gleet,  ^  **  °*"  or  bills  of  costs,  shall  neglect  to  pay  the  same  for  the  space 
of  ten  days  after  receipt  thereof,  he  shall  forfeit  and  pay  double 
the  amount  of  such  fine  or  forfeiture,  and  bill  of  costs  to  such 
edZJ^BpTpro'  county  Trcasurcr ;  who  is  hereby  empowered  and  directed 
primtfid.  ^^  gyg  f^p  ^(^g  same  forthwith,  to  be  recovered  with  costs,  by 

action  of  debt  in  the  Circuit  Court  of  Common  Pleas,  in  the 

same  county,  one  third  of  said  penalty  to  the  use  of  such 

county  Treasurer,  the  other  two  thirds  to  the  use  of  the  State. 

Penalty  for       And  if  any  Sheriff  or  other  officer,  shall  permit  any  person 

permitting  a     who  may  be  sentenced  to  pay  any  fine,  forfeiture,  or  bill  of 

ced**'to  l^y  a  cost,  and  committed  to  the  custody  of  such  Sheriff  or  other 

anir^'bSbre  o^^er  or  gaoler,  till  such  sentence  be  performed,  to  go  at 

TO^hTfi"'  **^      ^^S®  without  payment,  unless  by  order  of  law,  and  shall  not 

coitf,  pay  such  fine,  forfeitures  and  costs,  to  the  county  Treasurer, 

within  twenty  days  next  after  such  escape,  he  shall  be  held 

to  pay  double  the  sum  of  such  fine,  forfeitures  and  costs  ; 

How  recover-  and  the  Treasurer  of  the  county  shall  have  power  to  sue  for 

priaicd. "'*'''^*'"  and  recover  the  same,  in  the  same  manner  and  to  the  same 

(e)  Clerlu  of  coart  are  aathorized  to  recoire  all  such  fines,  &c.  at  any 
time  before  issning  of  a  warrant  of  distress  thereon,  bj  ch.  464,  §  1»  toL  S, 
p.  806.  By  the  same  chapter  additional  provisions  for  the  collectioQ  of  fines* 
&c.  are  enacted.     See  also,  ch.  188,  vol  8,  p.  7. 
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use  as  is  herein  before  provided.     And  every  Sheriff  and    Ch.  82. 
other  officer  aforementioned,  shall  be  held  to  produce  to  said     ^^"v^^-^ 

Sheriff  and 

Courts  respectively,  at  every  session  thereof  in  their  county,  othm-oflkewto 
receipts  in  full  from  the  county  Treasurer,  for  all  fines,  for-  couru?&c. 
feitures  and  costs  imposed  by  said  Courts  respectively,  re-  ^?g^rwdpti 
ceived  and  paid,  previous  to  the  sitting  of  such  Courts,  or  to  J*"  ""^^  "•°"» 
assign  the  cause  why  they  have  not  received,  or  not  paid  the 
same,  in  order  that  such  Court,  may  order  a  prosecution 
against  such  as  shall  appear  to  be  delinquent. 

Sect.  4.     Be  it  Jurther  enacUd^  That  every  Justice  of 
the  Peace,  be,  and  he  hereby  is  directed  to  pay  all  fines  and 
forfeitures*  by  him  received  upon  convictions  and  sentences  ja^^^^?^ 
before  himself,  as  well  those  which  accrue  to  the  State  as  |*®*<*  ^^  RT 

'  fines  and   for* 

those  which  accrue  to  the  county,  to  the  Treasurer  of  the  feitnrca  receir- 
county  whereof  he  is  Justice  of  the  Peace ;  and  that  he  ren-  the  county 
der  his  account  and  pay  such  fines  on  or  before  the  first  day  a^ouoTMini-^ 
of  October  next,  and  afterwards  once  in  every  six  months.  r[b."t^^' i 
And  if  any  Justice  of  the  Peace  shall  neglect  to  account  for,  p^j„aUy  for  ne- 
and  pay  in  such  fines  and  forfeitures  to  the  Treasurer  of  the  s^^^  5**^  f*" 

r  J  covered  and 

county,  whereof  he  is  Justice  aforesaid,  he  shall  forfeit  and  applied. 
pay  for  every  such  neglect  the  sum  of  thirty  dollars  to  such  [See  addition- 
county  Treasurer,  to  be  by  him  recovered  as  aforesaid  with  *  ^  ' 
costs,  one  half  of  such  forfeiture  to  his  own  use,  and  the 
other  half  to  the  use  of  the  State.     And  it  shaU  be  the  duty  "^^[^^^ 
of  every  county  Treasurer,  from  time  to  time,  to  call  upon  require  Juati- 
the  Justices  of  the  Peace  within  his  county,  and  to  require  count,  and 
them  to  account  to  him  for  and  pay  in  such  fines  and  forfeit-  neglect. 
ures,  and  to  prosecute  such  as  shall  be  delinquent. 

Sect.  5.  Be  it  Jurther  enacted^  That  every  county  co„n|y  treaa- 
Treasurer,  shall,  within  two  months  after  the  rising  of  the  mTto'stJ^**' 
Supreme  Judicial  Court,  make  out  and  transmit  to  the  Treas-  ircasurer  an 

*  '  account,   on 

iirer  of  the  State  an  account  upon  oath,  therein  charging  the  oaih,  ofbiibof 

'  .  f  r>.  costs  iu  Court!. 

State  with  all  bilb  of  costs  allowed  and  taxed  by  said  Court, 

and   by   the    Circuit   Court  of  Common   Pleas  in  and  for  ^    *  ^ 

each  county  respectively,  for  which  the  Clerk's  certificates 

above  jnentioned  shall  be  sufficient  vouchers;  and  a  com*  Modeofadjiw- 

rnission  of  five  per  cent,  on  all  monies  received  and  paid,  and  ^^ff^jnj!!!^ 

giving  credit  for  all  fines,  forfeitures  and  costs  accruing  to  the  °^„^  **' 

State  and  by  him  received  as  aforesaid,  and  pay  tiie  balance 


460  C08T8  in  CKlMINAL'VKOSSOUnONS.' 

Cii.  82.     of  such  account,  if  in  fi&vour  of  the  State,  ta  the  Treasurer 

^^""^"^^     thereof  ;t  but  if  such  balance  be  in  favour  of  the  county 

\o\.%  p.  148;  Treasurer,  it  shall  be  paid  him  or  his  order,  out  of  any  unap- 

p- 70        *     proprialed  monies  in  the  Treasury,  as  soon  as  may  be  by  t\ie 

Treasurer  of  the  State,  said  account  having  been  first  laid  by 

him  before  the  Governor  and  Council  for  their  examination 

and  allowance,  and  their  warrant  thereupon  by  him  obtain- 

gleet  oJihL"*"  ed  for  payment  of  the  same.     And  any  county  Treasurer 

Trwur^^^^  ^'bo  shall  neglect  to  make  out  and  transmit  his  account  as 

aforesaid,  and  to  pay  the  balance  if  any  be  due,  to  the  State, 

as  aforesaid,  witliin  the  time  aforesaid,  sliall  forfeit  and  pay 

the  sum  of  one  hundred  dollars  to  the  use  of  the  State,  to  be 

[♦374]       recovered  with*  costs,  by  action  of  debt,  in  the  Circuit  Court 

Mode  of  re-  , 

covering  pen-  of  Common  Pleas,  in  the  county  whereof  he  is  Treasurer : 
Attorney  Geo-  and    the   Attorney  General   upon   notice  of  such  neglect, 
to  pmecute      ''^"^  ^^^^  Treasurer  of  the  State,  which  he  is  hereby  required 
ina^  deiin.       forthwith  to  givc,  shall  be,  and  hereby  is  authorized  and  requir- 
ed to  prosecute  such  action  without  delay,  to  final  judgment 
and  execution.     And  the  said  county  Treasurer  shall  be  also 
held  notwithstanding  the  recovery  of  the  penalty  aforesaid,  to 
account  for  and  pay  the  balance  of  all  such  fines,  forfeitures 
and  costs,  accruing  to  the  State,  into  the  Treasury  tliereof. 
Sect.  6.     Jh  il  further  enacUd^  That  it  shall  be  the  duly 

County  trcas-        -  .        j  ,.  •  , 

urer  to  render  ol  cvcry  county  1  reosurcr,  m  addition  to  tlie  accounts  requir- 
counTMnuaiiv  ®^  ^Y  ^^®  ^^^^  scctlon  of  tills  act  to  be  exliibited,  to  make 
CoSdiT^of      ^"^  »"^  exhibit  on  the  third  Wednesday  of  January  annually, 

fines,  bills  of  to  the  Govcmor  and  Council  a  ceneral  account  of  their  pro- 
costs,  «c.  .... 

ceedings,  therein  crediting  the  State  for  all  monies  by  them 

ivb^T^ms  respectively  received,  by  wairants  on  tlie  Treasury,  or  for 
§  ®J  fines,  forfeitures  and  bills  of  cost,  and  from  whom  ;  and  in 

the  same  account  charging  the  State  for  all  payments  by  tliem 
actually  made  before  that  time,  and  tlie  balance  due,  if  any. 
Substance  and  ^^  credit  to  the  State  in  a  new  account ;  and  every  county 
form  of  such    Treasurer  shall  at  the  same  time,  make  out  and  transmit  as 

account.  ' 

aforesaid,  an  account  of  all  sums  due,  and  to  whom,  on  any 
n^iw^of'^'^  bills  of  cost  allowed  and  taxed  by  the  Supreme  Judicial  Court 
tuwSSicir  8  ^"^  Circuit  Court  of  Common  Pleas,  and  also  an  account  of 
ch.  396,  vol.  a,  all  fines  and  forfeitures,  and  bills  of  cost  within  their  counties 

p.  249.1 

respectively,  which  belong  to  the  State,  and  wMch  may  bo 


then  remaning  unpaid,  and  from  whom  the  stone  shsill  be  due ;  Cs.  62. 
and  shall  be  further  held  to  make  out  and  exhibit  such  other  ^^^^>^^^ 
statements,  accounts  and  returns,  as  the  Governor  and  Coun- 
oil  shall  judge  to  be  necessarj  or  expedient,  for  a  just  and 
accurate  settlement  of  said  Treasury  transactions  with  the 
State  under  this  act,  and  as  the  said  Governor  and  Council 
shall  from  time  to  time  require. 

Sect.  7.  Be  it  further  enacted,  That  all  sums  taxed  or  sunu  allowed 
allowed,  or  which  may  hereafter  be  taxed  or  allowed,  and  all  ilid^uai.%n 
other  charaoes  which  have  arisen  or  may  arise,  in  any  crim-  cr»™«n»J  p^ob- 

^    ^  J  ^  J  ecutioiM,  Dot 

inal  prosecution  before  the  Supreme  Judicial  Court,  or  any  <»  ^  w^^*  »"- 

,        ^  less  deiiMuided 

Circuit*   Court  of  Common  Pleas,  and  which  by  law  are  within  Uiree 
chargeable  to  the  States  shall  be  claimed  and  demanded  by  ^^*375] 
tlie  person  or  persons  who  are  or  may  be  entitled  to  receive 
the  same  of  the  county  Treasurer,  withm  three  years  next        *  "■ 
after  the  same  were  or  may  be  taxed  or  allowed,  and  not 
afterwards.     And  all  persons  not  claiming'or  demanding  such 
allowances,  within  the  time  above  limited,  shall  be  forever 
afterwards  debarred  therefrom.     And  it  shall  be  the  duty  of  „ 

''  Sums  not   de- 

every  county  Treasurer  in  his  general  account,  required  to  mandcd  within 
be  e&liibited  to  the  Governor  and  Council  on  the  third  Wed-  be  credited  to 
nesday  of  January,  to  credit  the  State  with  all  such  sums  al-  th^  county 
lowed  by  either  of  said  Courts  remaining  in  the  county  treas-  ^*^"'^- 
ury  not  claimed  or  demanded  within  the  time  abovemention- 
ed  ;  and  also  for  all  sums  taxed  in  any  biH  of  cost  on  a  critii-  Sum*  taxed  ibr 
inal  prosecution,  for  die  fees  of  the  Attorney  General  when  ney  G«berii'i, 
no  other  person  is  entitled  thereto,  and  the  amount  of  such  lo^^mditod 
sums  shall  be  deducted  from  the  county  Treasurer's  account  ®'*'®* 
against  the  State  ;  and  every  county  Treasurer  shall  account 
with  his  county,  for  all  sums  received  out  of' the  treasury  of 
tlie  State,  for  Jury  fees,  and  for  gaoler's  chained  for  the  main- 
tenance of  |»*isooers.  •  /  • 

Sect.  8.  Be  U  further  enactedy  That  the  charges  of  ji^^  p^i^„e„ 
supporting  prisoners,  comtmtted  by  due  process  of  law,  una-  ^^i.^whT**" 
ble  to  support  themselves,  who  (d)  now  are,  or  hereafter  may  "«  ^^  ^^ 

..-.^  support 

be  confined  in  any  gaol,  upon  charge  or  conviction  of  crimes  themselTc 

(J)  They  are  not  paupers  chargeable  to  towns,  within  the  meaning  of  § 
11  and  18,  of  the  act  relating  to  paupers,  cb.  122,  of  vol.  2.  Adonis  vs. 
fViseaisett  5  Mass.  829. 
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Ca.  82,    and  ofTences  committed  against  the  said  Sute,  shall  be,  and 
"-^"^^"^^     hereby  are  made  the  proper  charge  thereof :   Pnmdtd  htm- 
proceeding  in    cvtr^  That  in  no  case  shall  there  be  allowed  by  the  State, 
"^  *^*****       more  than  at  tlie  rate  of  one  dollar  a  week  for  any  such  pris- 
rMa«.  Sut.     oner,  or  more  than  the  actual  charges  incurred  for  bis  sup- 
§  1*]    '       '  P^'^^  being  less  tlum  that  sum :  and  the  said  charges  shall  be 
examined,  allowed  and  paid  as  follows,  to  wit :    The  gaol 
keeper  of  each  gaol  in  the  State,  shall  render  on  oath,  to  the 
Court  of  Sessions  of  the  county  at  each  term  tliereof,  an  ac- 
count of  the  charges  incurred  for  the  support  of  prisoners  in 
the  respective  gaols,  committed  as  aforesud,  stating  therein 
the  time  when  each  prisoner  was  committed,  for  what  offence, 
bow  long  held,  and  when  discharged  (if  discharged)  and  shall 
exhibit  the  warrants  of  commitment  and  dischai^e,  and  leave 
[^76]      copies  thereof  with  the  said  Court ;  and  in  the  same*  ac- 
count, the  said  gaol  keeper  shall  credit  all  monies  and  effects 
whatever,  received  or  to  be  received  of  the  prisoner,  or  of 
any  persons  on  his  account,  and  the  said  Court  shall  examine 
the  said  account,  and  inquire  what  part  thereof  the  prisoner 
may  be  able  to  pay  ;  and  for  such  part  as  he  shall  be  found 
unable  to  pay,  the  said  Court  shall  make  a  reasonable  allow- 
ance to  the  said  gaol  keeper,  to  be  paid  out  of  the  county 
treasury. 
CompeDMtion        Sect.  9.     Be  it  further  enacted^   That  every   county 
Suu  to*X)oii-  '''''®^"''®'  '^8"  charge  to  the  State,  not  exceeding  the  rate 
tjr  trMsurer.     aforesaid,  the  several  sums  he  shall  so  pay  out  of  the  county 
(lb.  i  2.]        treasury,  with  two  and  a  half  per  cent,  for  his  services,  and 
shall  include  the  same  in  the  accounts  which  he  is  required  to 
render  to  the  Treasurer  of  the  State  in  and  by  this  act.     And 
said  payments  shall  make  part  of  the  debit  of  said  accoaots 
against  the  State,  to  be  settled,  allowed  and  discharged,  as 
in  this  act  is  provided.      [Approved  March  19,  1821.1 

See  eh.  935,  vol.  3,  p.  64. 
Additional  Act,  ch.  808,  vol.  3,  p.  143. 
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Chapter  83.  Ch.  83. 

AN  ACT  authorizing  Courts  to  liberate  or  dispow  of  poor  ConTtcts  la  tenrlce. 

Sect.  1.     XjE  it  enacted  by  the  Senate  and  House  of  per.oDt  im- 
Representativeij  in  Legislature  dissembled ,   That  where  any  prifloneii  for 
person  shall  have  been  convicted  of  an^  crime,  either  before  for  costs,  after 
a  Justice  of  the  Peace,  or  any  Circuit  Court  of  Common  fore  Sup  "judi 
Pleas,  or  in  the  Supreme  Judicial  Court,  and  imprisoned  com:pi«is^or 
three  months  for  costs  of  prosecution  only,  the  Circuit  Court  Jf»'"*  o^  ^^ 

_  ■  cacCj    may 

of  Common  Pleas,  for  the  county  where  the  person  has  been  ^  disposed  of 

in  service  * 

imprisoned,  may  order  the  Sherifi*  to  dispose  of  such  con-  [Mass.  s'ut. 
vict  in  service  to  any  person  whomsoever,  for  a  term  not  J"°«i®»*^.] 

•^     *  '  [fPowerof 

exceeding  two  years,  for  payment  of  the  costs  for  which  ^ourt  trans- 
he  has  been  imprisoned  as  aforesaid ;   and  if  such  disposal  sheriff.   See 
cannot  be  made,  the  same  Court  may  orderf  the  Sheriff  to  J|^d"f^'hdL- 
liberate  such  convict,  on  such  terms,  or  on  such  conditions  p^^^  cannot 
as  they  may  think  most  beneficial  to  the  State  and  county,  vict  may  be 
And  either  of  said  Courts  holden  for  the  same  county,  may,  guch  condi^" 
at  any  term  hereafter,  on  motion  as  aforesaid,  order  the  cSJUJJmay" 
Sheriff  of  their  respective  counties  to  liberate  any  convict  in  **»'^- 
such^  county  in  manner  as  aforesaid,  after  his  liaving  been      [*3T7] 
imprisoned  three  months  for  costs  as  aforesaid.     And  when  ^^^^  ^^^ 
the  costs  aforesaid  are  not  obtained  by  means  of  the  libera-  P?»<*.  ^^  «»* 

,  ,  .  obtained  of 

tion,  they  shall  be  paid  as  is  provided  by  law  for  the  payment  convict. 
of  costs  where  there  is  no  conviction.     And  the  several  Sbeiv 
iS3  are  hereby  required  duly  to  execute  the  aforesaid  orders^ 
and  to  make  return  of  their  doings  therein  to  the  respective 
Courts. 

Sect.  2.  Be  it  further  enacted^  That  the  Justices  of  ^j^ppj^,^ 
the  Supreme  Judicial  Court,  and  the  Justices  of  the  several  g^'s^lJiJ^ 
Circuit  Courts  of  Common  Pleas,  within  this  State,  be,  and  f"*"  ^^  *^ 

.  costs,  and  is 

they  hereby  are  authorized,  at  any  term  of  their  respective  miabie  to  pay. 
Courts,  on  motion  made  for  that  purpose,  to  order  the  Sheriff  c,  c.  c.Pleaa 
of  said  county,  to  liberate  from  prison  any  poor  convict  who  Jberail^n"" 
shall  have  been  committed  to  prison  by  the  order  of  any  Jus-  K»^»"»  ***••  ^ 

'  t  ^'        »    ^  t>  county  treasur- 

tice  of  the  Peace,  or  of  the  said  Circuit  Court  of  Comtnon  w  <br  —oit 

C  m ■■<■ 

Pleas,  or  of  the  Supreme  Judicial  Court  within  gaid  coostjS  rji,^  « 
irhen  it  shall  be  made  to  appear  to  said  Circuit  Court  of  Com*-  Ju^^  4t  iM« 
mon  Pleas,  or  the  Supreme  Judicial  Court,  that  said  convict  isoe,  $*]^  ' 
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Ch.  84. 


[Sec  addition- 
al uct.J 


In  mioli  m«c 
firi»»ner  iniwt 
give,  under 
I  Kith,  a  schcd- 
iiirnf  Ilia  |>rop- 
erty,  &c. 


[♦3TS1 

Penalty  for 
giving  faliio 
M'hedale. 


has  Iain  in  prison  for  the  term  of  three  months,  for  fine  and 
costs  only,  and  that  he  stands  committed  for  no  other  cause, 
and  that  he  has  not  estate  sufficient  to  pay  said  fine  and  costs: 
upon  condition,  however,  that  the  Court  shall  order  said  con- 
vict to  give  his  own  note  for  the  amount  of  said  fine  and  cost, 
payahlc  to  tlic  Treasurer  of  said  county,   to  the  use  of  said 
county.     And  upon  condition  that  before  the  Justices  of  the 
Supreme  Judicial  Court  and  Circuit  Courts  of  Common  Pleas 
shall  liberate  such  poor  convict,  they  shall  require  of  said 
convict  a  schedule  in  writing  signed  by  him  or  her,  stating 
the  particulars  of  the  properly  by  him  or  her  owned,  together 
with  an  oath  in  writing  by  him  or  her  signed,  that  the  sche- 
dule contains  a  true  account  of  all  property  of  which  he  or 
she  is  the  owner  in  possession,  reversion  or  remainder,  to  his 
or  her  knowledge  and  belief.     And  that  he  or  she  has  not 
sufficient  wherewith  to  support  him  or  herself  in  prison  or  to 
pay  prison  charges.     And  has  not  directly  or  indirectly  sold, 
conveyed  or  intrusted  to  any  person  since  the  sentence  pass- 
ed by  which  said  convict  was  committed  to  prison,  any  goods, 
effects  or  credits,  nor  any  real  estate,  with  intent  to  evade* 
the  performance  of  the  sentence  against  him  or  her.     And  if 
any  such  convict  shall  knowingly  and  wilfully  make  any  false 
schedule  or  oath  in  relation  to  the  matters  aforesaid,  or  any 
of  them,  and  be  thereof  convicted  in  the  Supreme  Judicial 
Court,  he  or  she  shall  receive  no  benefit  from  the  said  liber- 
ation, but  shall  be  liable  to  be  again  imprisoned  till  he  or  she 
performs  the  original  sentence.    [Approved  March  20, 1821  -] 

Additional  Act,  ch.  100,  Vol.  3,  p.  8. 


Chapter  84. 

AN  ACT  regulating  the  Selecting,  Eropaonelling  and  Scnrice  of  Jurors. 

Seiaetmen  to         Sect.   1.     JjE  it  enacted  by  the  Senate  and  House  of 
^cep  a  ury      Representatives^  in  Legislature  assembled^   That  the  Select- 

'Maw.  StikC 


[Mai 
Feb. 


sfr,  m3,  ^^^y  ill  6&<^h  town  in  this  State,  on  or  before  the  second 


^  ^J  Monday  of  September  next,  shall  provide  and  at  all  times 
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cause  to  be  kept  in  tlieir  respective  towns,  one  Jury  box ;    Ch.  84. 
and  shall,  once  at  least  in  every  three  years  afterwards  pre-  ^^"^"V^ 
pare  a  list  of  such  persons,  under  the  age  of  seventy  years,  yeiiw  prepare 
in  their  respective  towns,  as  they  shall  judge  best  qualified  to 
serve  as  Jurors,  being  persons  of  good  moral  character,  and 
qualified  as  the  Constitution  directs,  to  vote  in  the  choice  of 
Representatives,  excepting  the  Governor,  Counsellors,  Judges 
and  Clerks  of  the  Common   Law  Courts,    Secretary  and  ^^^  f^i 
Treasurer  of  the  State,  Loan  oflicers  and  Revenue  officers,  serving  u  Ju- 
Judges  and  Registers  of  Probate,  Registers  of  Deeds,  settled 
Ministers  of  the  Gospel,  oflScers  of  any  College,  Preceptors 
of  Incorporated  Academies,   Physicians  and  Surgeons  regu- 
larly authorized,  Cashiers  of  incorporated  Banks,   Sheriffs 
and  their  Deputies,  Marshals  and  their  Deputies,  Counsellors 
and  Attornies  at  Law,  Justices  of  the  Court  of  Sessions, 
Criers  of  the  Judicial  Courts,  Constables  and  constant  Fer- 
rymen (a)  ;   and  having  written  their  names  upon  tickets,  they 
shall  cause  them  to  be  placed  in  the  Jury  box,  and  shall  then 
lay  the  whole  of  their  doings  before  the  town  for  a  revision, 
who  may  confirm  the  same,  or  make  such  alterations  therein 
as  they  may  deem  proper:    and  the  said  box  shall  be  held  Box  to  be  kept 
and  kept  by  the  Town  Clerk  ;  and  the  persons  whose  names  ^  ^'^  **^ 
shall  be  continued  in  said  box,  shall  be  liable  to  be  drawn, 
and*  ser\'e  on  any  Jury,  at  any  Court  for  which  they  may  be       [♦379] 
drawn,  once  in  every  three  years,  and  not  oftener  (6). 

Sect.  2.     Be  it  further  enacted,   That  it   shall  be  the  Number  liable 
duly  of  the  several  towns,  to  provide  and  have  constantly  each  town, 
kept  in  said  box,  ready  to  be  drawn  when  required,  a  number  jn,  ^  2.1 
of  Jurors,  not  less  than  one,  and  not  more  than  two,  for 
every  hundred  persons,  which  said  town  may  contain,  com- 
puting by  the  last  census  which  may  have  been  taken,  next 
before  the  preparing  the  box. 


Sect.  3.     Be  it    further  enacted j  That  if  any   person  ^iSHS^ic. 


(o)  See  ch.  182,  §  12,  yol.  2. 

(6)  1.  See  note  to  §  6. 

2.  After  an  indictment  has  been  received  and  filed  by  the  eonrt,  no  ob- 
jeetion  of  an  irregalarity  in  the  einpannelling  of  die  grand  jarj  can  be  reeeiTed 
M  a  plea  to  luch  iadictmont.     Com.  V8.  Smiiky  9  Ma9$i  104. 

Vol.  I.  59 


466  JUiORS. 

Ch.  84.     whose  name  shall  be  in  the  box  aforesaid,  shall  be  convicted 
^^^>^^^^      of  any  scandalous  crime,  or  be  guilty  of  any  gross  immorality, 

te  SjIS^oS  his  name  shall  be  withdrawn  from  the  box  by  the  Select- 

**^^*-  men. 

Court  of  s««.      Sect.  4.     Be  U  further  enacted^   That  the  Courts   of 

lions  to  difidc  Sessions  in  the  several  counties  in  this  State,  within  one 

counlm   into  t        r 

Jury  diitricts.   year  next  after  every  new  census,  and  as  much  oftener  as 
[Mua.  Stat.    ^7  Considerable  cliange  in  the  state  of  population  shall  ren- 
Mur,  12, 18(N9,  dcr  uscful  and  necessary,  shall  divide  their  respective  coun- 
ties into  at  least  four  Jury  districts,  and  more  if  it  shall  be 
found  in  practice  convenient,  not  exceeding  twelve,  each  to 
contain  so  many  adjoining  towns  as  shall  make  the  number  of 
inhabitants  in  each  division  as  nearly  equal,  according  to  the 
last  census  for  the  time  being,  as  may  be,  without  dividing  a 
town  ;  and  such  Jury  districts  shall  be  numbered  and  distin- 
guished numerically ;  and  the  said  Courts  of  Sessions  shall 
Rule  to  be  ob-  cause  copies  of  such  divisions  to  be  delivered  to  the  Clerks  of 
cieriuiDflend-  the  respective  Courts  at  which  the  course  of  trials  is  or  may 
^^"^'      be  by  Juries,  who  shall  issue  their  venire  facioij  in  due  form, 
directed  to  the  respective  Constables  of  as  many  towns  in  one 
such  Jury  district,  and  for  as  many  Jurors  as  shall  be,  as 
near  as  may  be  in  proportion  to  the  number  of  Jurors  sent 
for  in  the  other  districts,  to  serve  at  the  same  Court,  always 
collecting  the  grand  and  traverse  Jurors  so  far  as  shall   be 
practical  and  convenient  as  uniformly  from  aU  parts  of  the 
county,  as  the  situation  of  towns,  the  number  of  their  inhabi- 
tants, and  a  practical  rotation  and  equalization  of  the  service 
of  Jurors  will  permit ;  never  taking  more  than  two  grand  and 
two  traverse  Jurors  from  the  same  town,  to  serve  at  the  same 
[*3ao]       Court,  unless  from  necessity,  some  extraordinary  occasion,* 
or  to  equalize  their  services  on  the  principles  aforesaid. 
Grand  Jurors       Sect.  5.      Be  it  further  enacted,  That  the  Grand  Ju- 
Viaa  to  2ne  ^^^^  ^^^^  ^hall  be  returned  to  serve  at  the  Circuit  Court  of 
the  year.         Common  Pleas,  shall  serve  at  every  term  of  said  Court, 
which  shall  be  held  throughout  the  year.     And  venires  for 
such  a  Jury,  shall  be  issued  forty  days  at  least,  before  the 
Sheriff  to  dis-  Second  Monday  of  September  annuaUy.     And  the  Sheriff  of 
^jMBte  the  Ye-  q^|^  county,  SO  soon  as  he  shall  receive  the  venires  for 
Jurors,  from  tlie  Clerk  of  either  Court,  shaU  without  any 


delay,  forward  the  same  to  the  Constables  of  the  towns  to    Ch.  84. 
whom  they  shall  be  directed ;  and  the  Constables  of  their  ^^^^^TY, 

.  .  CoDitables  du* 

respective  towns,  on  the  reception  thereof,  shall,  in  the  usual  ty,  &c. 
form,  notify  the  freeholders  and  other  inhabitants,  in  their  ^ 
towns,  qualified  to  vote  in  the  election  of  Representatives, 
and  particularly  the  Selectmen  and  Town  Clerk,  to  assemble 
and  be  present  at  the  drafts  and  selection  of  the  Jurors  called 
for  ;  which  meeting  shall  be  held  at  least,  six  days,  and  not 
more  (c)  than  twenty  days,  before  the  sitting  of  the  Court 
to  which  the  venire  shall  be  returnable. 

Sect.  6.     Be  it  further  enacted.  That  when  any  town  Mode  of  draw- 
shall  be  duly  assembled,  in  pursuance  of  a  venire  facias,  for  the  '"^ 
purpose  aforesaid,  the  Town  Clerk,  or  in  his  absence,  one  [J***-  ®^ 
of  the  Selectmen,  shall  carry  into  the  meeting  the  box  con-  §  6.] 
tainmg  the  names  of  those  persons  who  have  been   selected 
to  serve  as  Jur3rmen,  at  the  Court  from  which  the  venire  is-* 
sued  ;  which  box  shall  be  unlocked  in  the  meeting,  and  the 
tickets  mixed  by  the  major  part  of  the  Selectmen,  who  are 
to  be  present ;  and  one  of  the  Selectmen  shall  draw  out  as 
many  tickets  as  there  shall  be  Jurors  required  by  venire. 
The  persons  whose  names  shall  be  thus  drawn,  shall  be  re- 
turned to  serve  as  Juiors,  unless  from  sickness,  absence  be- 
yond sea,  v/ithout  the  limits,  or  in  different  parts  of  the  State, 
they  shall  be  considered  by  the  town  as  unable  to  attend  the 
Court  for  which  they  had  been  drafted  ;  or  had  served  on 
a  (d)  Jury  withm  three  years  from  that  day.      In  either  of 
these  cases,  or  in  case  of  a  Coroner's  being  drawn  at  a  time 
when  the  duties  of  a  Sheriff  shall  be  devolved  on  him  by 
reason  of  a  vacancy  in  that  ofHce,  the  persons*  names  being 
returned  into  the  box,  otliers  shall  be  drawn  in  their  stead  ; 
but*  any  person  being  thus  excused,  or  who  shall  be  return-      t*3»ll 

{e)  It  appeared  npon  the  face  of  the  venire  and  officer '■  retom,  that  a  jnror 
was  drawn  more  than  twenty  dayi  before  the  litting  of  the  conrt,  bnt  the  fact 
did  not  come  to  the  knowledge  of  a  party,  nntil  af\er  a  Terdict  against  him. 
Heid  that  this  was  do  cause  for  setting  aside  the  verdict  npon  motion,  and 
that  it  conld  not  sostain  a  writ  of  error.    Jimherst  vs.  Hadleyt  1  Pick,  88. 

{d)  One  having  served  as  a  jaror  in  the  conrta  of  the  U.  States  within 
three  years,  is  not  liable  to  be  returned  as  a  joror  in  the  conrta  of  the  State. 
Cast  of  Swan,  16  Mass.  220.  See  Bnnon^  ex  parte^  8  Pick.  604.  Also 
additional  act 
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Ch.  84.     ed,  and  shall  not  appear  at  Court,  or  appearing,  shall  be  there 

^^"^^^^^     excused,  shall  not  be  considered  as  serving,  or  be  excused  ou 

another  draft,  should  it  happen  within  the  term  of  three  years, 

the  minute  on  his  ticket  notwithstanding. 

CoMtablet  to        Sect.  7.     Be  U  further  enacted y    That  the  Selectmen 

notify  Juroni    ^Jjq  gj^^u  ^^aw  ffom  the  box  the  ticket  of  any  person  to  serve 

who  bare  been  ''  *^ 

<irawD.  as  a  Juror,  and  who  shall  not  be  excused  by  the  town,  for 

[lb.  §  6.]  either  of  the  causes  aforesaid,  shall  endorse  thereon  the  date 
of  the  draft,  and  then  return  the  same  into  the  box  ;  and  it 
shall  be  the  duty  of  the  Constable  to  notify  the  persons  thus 
designated  to  serve  as  Jurors,  four  days  at  least  (e),  before 
the  sitting  of  tlie  Court,  on  which  they  are  to  attend,  either 
by  reading  to  them  the  venire,  with  the  minutes  of  their 
having  been  drafted  as  aforesaid,  thereon  ;  or  by  leaving  at 
their  usual  abode,  a  written  notification  of  their  having  been 
so  drawn,  and  also  of  the  time  and  place  of  the  sitting  of  the 
Court,  and  when  they  are  to  attend.  And  he  shall  make  a 
seasonable  return  of  the  venire  to  the  Court  to  which  it  is 
returnable,  with  his  doings  thereon.  And  whenever  there 
shall  be  a  renewal,  or  an  exchange  of  any  of  the  tickets  in 
the  box,  for  others,  of  the  same  persons,  the  Selectmen  shall 
transfer  from  the  back  of  the  old  tickets  to  the  new  ones,  the 
minutes  of  such  drafts  as  has  been  made  within  the  three 
preceding  years. 

Sect.  8.     Be  it  further  enacted.  That  when  by  a  defi- 

Id  eaje  of  dc-      .  •^  '  •' 

ficiency  of       ciency  of  either  of  the  grand,  or  traverse  Jurors  of  any  Court, 

grand  or  trav-   .  .        *  '  j  •       •      i       • 

er>e  Jurors,     it  caunoc  conveniently  proceed  m  its  busmess,  it  may  caose 
aue"^nhS  re^  ^^  ^^  venipc  facias  for  the  drawing  and  returning  so  many 
w\t^^^  ^^'^'  Jurors  as  shall  be  deemed  necessary,  to  be  forthwith  issued, 
rib  6  71        ^"^  directed  to  the  Constables  of  such  towns  in  the  county 
as  the  Court,  under  the  existing  circumstances,  shall  judge 
most  proper  ;  conforming  as  far  as  the  business  of  the  Court 
will  permit,  to  the  principles  by  which,  under  this  act,  Ju- 
rors ai*e  to  be  selected,   and  tlieir  services  equalized  :   and 
the  Jurors  so  drawn,  shall  be  notified  by  the  Constables   to 
oiIS-"^*^  ^'['  ^"end  on  the  Court  immediately.       And  when  from  chal- 
turn  Juron  tf«  lengcs  or  Otherwise,  there  shall  not  be  a  Jury  to   determine 

"         •'  ■        -  -  _     _  j_ 

(«)  Com.  Ti.  Swan,  i  Pkk.  196. 
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any  civil   or  criminal  cause,  which  may  be  called  on  for    Ch.  84. 
trial,  the  Sheriff  or  his  deputy,  or  in  case  of  an  interest  or     ^f^""^ 
relationships  in  him,  to  a  party  in  the  suit,  a  Coroner,  or  such  eumaUmtibua. 
other  disinterested  person  as  the  Court  shall  appoint,  shall, 
by  order  of  the  Court,  return  Jurymen  de  talibus  circumstan^ 
tUms^J)^  sufficient  to  complete  the  panel :     Provided,  No  Troyiao, 
person   shall   be  considered  as  competent  to  be  returned, 
whose  name  shall  not,  to  the  satisfaction  of  the  Court,  ap- 
pear to  be  contained  in  the  box  aforesaid,  unless  the  parties 
consent,  and  also  provided  that  there  shall  be  seven  at  least 
on  the  panel,  of  the  Jurors  returned  by  the  venire. 

Sect.  9.     Be  it  further  enacted^  That  the  Justices  of  juron  may  be 
the  respective  Courts  aforesaid,  shall  on  motion  from  either  ^ha^o their 
party,  in  a  suit,  put  any  Juror  upon  oath,  whether  he  is  any  ^^^^^»  ^^' 
way  related  to  either  party,  or  hath  formed  or  given  any  [ib.  §  9.] 
opinion,  or  is  sensible  of  any  particular  interest  or  prejudice 
in  the  cause  ;  and  if  thereupon,  it  shall  appear  to  the  Court, 
that  such  Juror  does  not  stand  indifferent  in  the  cause,  anoth- 
er Juror  shall  be  called  or  returned,  and  be  placed  for  the 
trial  of  that  cause  in  his  stead  (g) . 

Sect.  10.      Be  it  further  enacted j  That  from  the  return  clerk  of  court 
on  the  venires,  the  Clerk  of  each  Court  shall  prepare,  or  have  ^abS?©!*  Ual 
prepared,  at  the  opening  of  every  Court,  separate  alphabet-  «>^J««>"- 
ical  lists  of  the  names  of  the  persons  who  shall  be  returned  [^*>«  §  ^^-l 
as  grand  or  traverse  Jurors,  respectively.     And  each  Court,  ^^^  ^f  ^g^, 
in  empannelling  the  grand  Jury,  shall  cause  the  two  persons  i»nn«"'nK 
who  shall  stand  first  on  the  grand  Jury  lists  to  be  called  and 
sworn,  and  after  them  the  others,  in  succession,  as  they  shall 
be  named  in  said  list,  and  in  such  divisions  as  has  been  usual, 
or  as  by  the  Court  may  be  deemed  proper. 

Sect.   11.     Be  it  further  enacted^   That  the  respective 

(/)  It  is  irregular  for  a  talisman  to  set  in  any  caose,  except  the  one  for 
which  he  is  returned;  but  the  objection  most  be  made  before  verdict.  Am^ 
Herat  vs,  Hadiey,  1  Pick.  38. 

(jg)  1.  The  court  will  not  set  aside  a  grand  juror,  because  he  has  been  the 
prosecutor  of  a  person  accused  of  a  capital  crime,  whose  case  may  probably 
be  brought  before  the  grand  jury.      Tueker^s  ease,  8  Mats.  286. 

2.  The  party  must  avail  himself  of  this  proYision  when  the  jury  are  b#-     - 
iog  eropannelled.     Jeffrit$  if  al.  v$,  Mandall,  14  Masa,  106.    Sea  also* 
JtmherBt  vb-  Hadley,  1  Pick.  88. 
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Mode  of  em- 
piVi^nellinff 
traverse  Jury. 

[lb.  §  11.] 


[•383] 


Grand  Jurors' 
oath. 

[lb.  §  14.] 


Trayerse  Ju- 
rors' oath. 


Oath  in  criiii< 
ioal  causes. 


Courts  in  empannelling  the  traverse  Jurors,  shall  cause  the 
names  of  the  two  first  persons  which  shall  stand  on  die  Ibt  of 
Jurors  of  trials  respectively,  to  be  called,  who  shall  be  first 
sworn,  and  then  the  others  in  succession,  as  they  shall  be 
named  in  said  list,  and  in  such  divisions  as  has  been  usual,  or 
as  the  Court  may  deem  proper.  And  the  first  twelve  per- 
sons, thus  empannelled,  shall  be  the  Jury  ;  and  when  there 
shall  have  been  venires,  and  returns  for  two  Juries,  shall  be 
called  the  first  Jury ;  and  the  next  on  said  list  being  called 
and  sworn,  as  aforesaid,  to  the  number  of  twelve  shall  form 
the  second  Jury  :  Provided j  And  in  case  of  the  Court's*  ex- 
cusing for  cause,  any  person  of  either  of  said  Juries,  and  there 
being  any  supernumeraries,  the  vacancy  shall  be  supplied,  and 
the  pannels  be  filled  and  completed,  on  the  above  mentioned 
principles,  in  tlie  same  manner  as  if  the  person  excused, 
had  not  been  named  in  the  Jury  list ;  and  provided,  also, 
in  case  of  supernumeraries,  on  request,  the  Court  may  ex- 
cuse individuals  of  either  panel,  who  may  not  have  suflS- 
cient  reasons  to  exempt  them  from  servmg,  so  (ar  as  their 
places  can  be  supplied  by  the  supernumeraries,  and  by  their 
consent. 

Sect.  12.  Be  U  further  enacted^  That  the  oaths  which 
shall  be  administered  to  the  grand  and  traverse  Jury,  respect- 
ively, when  they  shall  be  empannelled,  shall  be  in  the  forms 
following,  namely : 

[Grand  Jurors'  oath.] 
You  as  Grand  Jurors  of  this  inquest  for  the  body  of  this  county  of  S>  solemnly 
swear  that  you  will  diligently  inquire,  and  true  presentment  make  of  all  sndi  mat- 
ters and  thingrs,  as  shall  be  given  you  in  charge;  the  State's  eoansel,  joar  fisUows*» 
and  your  own,  you  shall  keep  secret;  you  shall  present  no  man  for  envy,  hatred  or 
malice ;  neither  shall  yon  leave  any  man  unpresented,  for  love,  fear,  fiivour,  ailbc- 
tion,  or  hope  of  reward ;  but  yon  shall  present  things  truly  as  they  oome  to  your 
knowledge,  according  to  the  best  of  your  understanding.    So  help  you  God, 

[The  other  Grand  Jurors'  oath.] 
The  same  oath  which  your  fellows  have  taken,  on  their  part, yon  and  esycb  of  yo«, 
on  your  behalf,  shall  well  and  truly  observe  and  keep.    So  help  yon  God. 

[The  form  of  the  traverse  Jurors'  oath  in  civil  caoaes.] 
You,  and  each  of  you  swear,  that  in  all  causes  betwixt  par^  and  party  diat  shall 
be  coDunitted  to  you,  you  will  give  a  true  verdict  therein,  according  to  the  law  and 
the  evidence  given  you.    So  help  you  God. 

[Form  of  the  oath  in  criminal  causes,  not  capital.] 
You  swear,  that  you  will  well  and  truly  try  the  issue  between  the  State  and  the 
dafindaat  or  defendants,  (as  the  case  may  be)  according  to  your  evidence.    So  help 
you  God. 
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[Forai  of  the  oath  in  capital  camw.]  Ch.    84. 

Too  swear,  that  yoa  will  well  and  truly  try,  and  true  deliverance  make,  between  s^f^>^^^ 
the  State,  and  the  prij>oner  at  the  bar,*  whom  you  shall  have  in  charge,  according  £*384] 
to  your  evidence.    So  help  you  God. 

Providedy  That  any  person  conscientiously  scrupulous  of  Affirmation  Srf 
taking  an  oath,  shall  instead  thereof  be   allowed  to   make  af-  ^JJ^jt^  *^ 
firmation,  substituting  the  word,  "alBrm,"  instead  of  the  word 
"swear,"  and  also  the  words,  "this  you  do  under  the   pains 
and  penalties  of  perjury,"  instead  of  the  words,  "So  help  you 
God." 

Sect.  13.  Be  it  further  enacted^  That  it  shall  be  the  Grand  Jury  to 
duty  of  the  Grand  Jury,  who  shall  be  thus  sworn,  empannell-  b^iuj*™*" 
ed  and  instructed  by  the  charge  from  the  Court,  so  soon  as 
they  3hall  retire  for  the  purpose  of  discharging  the  duties  of 
their  office,  first  to  elect  by  ballot  their  foreman,  and  to  noti- 
fy the  Court,  by  the  officer  who  shall  be  appointed  to  attend 
on  them,  of  the  person  who  shall  have  been  thus  elected, 
and  who  shall  be  thereupon  foreman  of  the  Jury  for  the  then 
existing  term,  and  as  such  be  recorded  by  the  clerk  accord- 
ingly. But  in  case  of  the  absence  of  such  foreman,  by  sick- 
ness, or  any  other  cause,  it  shall  become  necessary  during 
the  same  session  of  the  Jury,  to  appoint  another  foreman, 
they  shall  proceed  in  a  similar  manner  to  elect,  and  to  an- 
nounce to  the  Court  the  choice  of  another  foreman  in  his 
stead.     And  the  foreman  of  each  erand  Jury,  in  the  pres-  ^ 

^  •'  '  *  Forenuui  may, 

ence  of  the  Attorney  General  br  County  Attorney,  shall  have  »»  presence  of 
power  to  swear  any  witness  to  testify  before  such  grand  Ju-  State  swear 


ry,  and  it  shall  be  his  duty  to  return  to  the  Court  which  em- 
pannelled  them,  a  list  of  all  witnesses  so  sworn,  before  said 
grand  Jury  be  discharged  from  their  attendance  upon  the  said 
Court ;  which  list  shall  be  filed  and  entered  of  record  by  the 
Clerk  thereof.     And  the  traverse  Jurors  beins  thus  empan-  Traverse  Jn- 

^  ton  to    frlMM?tft 

nelled,  shall  respectively,  either  retire  and  choose  by  ballot  foreman  by 
their  respective  foreman,  or  shall  make  such  a  choice  on  their 
retiring  with  the  first  cause  with  which  they  shall  be  charged, 
as  may  best  accommodate  the  arrangements  and  busmess  of 
the  Court,  of  which  choice,  the  Court  shaU  be  notified  on  the 
Jury's  return. 

-Sect.   14.     Be  it  further  enacted,  That  if  at  any  timei 
from  the  existing  state  of  the  country,  the  nature  or  quanteaai  Jnron  nay  be 
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Ch.  84.    of  the  business  pending,  or  from  any  other  cause,  the  Courts 
*^r^^^^^     respectivelj,  shall  be  of  opinion  that  it  will  te  a  hardship 

drawn.  on*  One  set  of  traverse  Jurors  to  serve  the  whole  of  the  term, 

and  that  it  would  best  meet  the  interest  of  the  public  and  of 

[lb.  §  12.]  individuals,  to  have  a  second  set  of-  Jurors  to  serve  a  part  of 
the  term,  it  shall  be  in  the  discretion  of  the  Court  to  direct 
their  Clerk,  when  they  shall  issue  their  venires  to  the  Con- 
stables, in  manner  before  directed,  for  the  usual  number  of 
Jurors,  to  require  in  the  same  venire,  that  a  second  draft  of 
an  additional  number,  equal  to  the  first  number,  shall  be  made, 
which  shall  be  called  provisional  Jurors,  and  shall  form  the 
second  set,  so  far  as  they  shall  be  needed,  and  especially  sent 
for  by  the  Court.  And  the  Constables  shall  also  notify  these 
Jurors  four  days  before  the  sitting  of  the  Court,  of  their  be- 
ing drawn  as  provisional  Jurymen,  in  the  same  manner  as  is 
provided  for  the  notification  of  the  first  set  of  Jurors.     And 

benoUSedlod  ^**^^  provisional  Jurors  shall  hold  themselves  in  readiness, 

ready  wh^n     ^qJ  jf  called  for  bv  the  Court,  shall  attend  and  serve,  at  any 

called  for.  ^  ^  ^  '  •' 

time  in  the  course  of  tliat  term.     And  in  all  cases,  when  pro- 

Court  may  ex-  ,        ,  , 

COM  Jurors  of  visional  Jurors  shall  be  drawn  as  aforesaid,  it  shall  be  in  the 
discretion  of  the  Court,  at  any  time  during  the  session,  to 
excuse,  on  request,  from  further  attendance,  any  individual 
of  the  first  set  of  Jurors,  on  the  condition  of  his  giving  sea- 
sonable and  personal  notice  to  such  a  provisional  Juror  or 
Jurors,  for  his  or  their  immediate  attendance,  as  shall  be  de- 
signated and  called  for,  by  the  discretion  of  the  Court. 

Powers  and         Sect.   15.     Be  it  further  enHcted^  That  it  shall  be  the 

duties  of  grand 

and  traTerse    busincss  of  the  grand  Juries   to  present  all  crimes,  offences, 
"*  and  breaches  of  the  law,  cognizable  by  the  respective  Courts 

[  •  §  15]  at  which  they  shall  attend  ;  and  of  the  traverse  Juriesy  re- 
spectively, to  try,  according  to  the  established  forms  and 
principles  of  law,  all  causes  which  shall  be  committed  to  them, 
and  to  decide  at  their  discretion  by  a  general  verdict,  both 
the  fact  and  the  law,  involved  in  the  issue  ;  or  to  find  a  spe- 
cial verdict,  or  a  general  verdict,  subject  to  the  opinion  of 
the  Court,  on  a  case  or  point  stated  and  reserved  by  agree- 
ment of  the  parties,  or  their  counsel,  under  the  direction  of 
the  Court,  as  making  a  part  of  the  record,  to  be  entered  as 
such;  and  in  case  such  Jurors,  afiter  a  dae  and  tborough 
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deliberation  on  any  civil  cause,  with  whicb  they  may  be     Ch.  84. 
charged,  shall  xeturn  into  Court  without  having  been  able     ^■^*>^-^^ 
to*  agree  on  a  verdict,  it  shall  be  in  the  discretion  of  the       [*386] 
Court  explaining  to  them  its  understanding  of  questions  of 
law,  if  any  should  be  proposed,  and  re-stating  what  any  wit- 
ness had  testified,  should  that  be  requested  by  the  Jury,  to 
send  them  out  again  for  further  deliberation  ;  and  if  the  Jury 
should  return  a  second  time  without  being  able  to  agree  on  a 
verdict,  they  shall  not  be  Uable  to  be  sent  out  a  third  time, 
unless  they  shall  state  some  legal  difiiculties  for  explanation, 
which  had  not  been  previously  attended  to  by  the  Court. 
And  if  any  person  obtaining  a  verdict  in  his  favour  in  any  Party  prevail* 
Court  in  this  State,  shall,  during  the  session  of  the  said  Court,  |be  Jury. 
in  which  such  verdict  shall  be  obtained,  give  to  any  of  the 
Jurors  in  said  cause,  knowing  him  or  them  to  be  such,  any 
victuals,  drink  or  entertainment  (^),  or  other  article  by  way 
of  treat  or  gratuity,  whether  before  or  after  such  verdict,  on 
due  proof  thereof,  it  shall  be  a  sufficient  reason,  at  the  dis- 
cretion of  the  Court,  to  set  aside  the  verdict,  at  the  election 
of  the  adverse  party,  and  award  a  new  trial  of  the  cause. 

Sect.  16.     Be  it  further  enacted^  That  in  all  cases  re-  in  real  aetknis 
lating  to  real  estates,  either  party  may  have  a  Jury  to  view  JjJdf^  °**^ 
the  place  in  question,  if  the  Court  shall  be  of  opinion,  that 
such  view  is  necessary  to  a  just  decision  :    Provided^  The        •     «  to 
party  moving  therefor  shall  advance  such  a  reasonable  sum  to  ooBta. 
the  Jury,  as  the  Court  shall  order  to  be  taxed  against  the  ad-  .^^  ^  g  ^ 
v^rse  party  in  the  event  of  a  decision  of  the  cause  against 
him,  on  its  merits,  or  through  the  default  of  the  adverse  party. 
Sect.  17.     Be  it  further  enacted^  That  the  Justices  of 

(h)  1.  Where  the  prevailing  party,  previotia  to  the  trial,  bat  doring  the  same 
term  of  the  coort,  conveyed  one  of  the  jurors  several  miles  in  his  own  sleigh, 
to  the  hoose  of  a  friend,  where  he  was  hospitably  entertained  for  the  night; 
the  verdict  for  this  reason,  was  set  aside.     Cottle  «#.  CctiU,  6  Olf.  140. 

2.  A  verdict  will  not  be  set  aside  bocaose  the  jsry  at  their  own  ezpeate, 
being  fatigaed  and  exhausted  with  the  length  of  the  trial,  were  furnished  with 
some  refreshments.     Purrington  rs.  Humphrey ^  6  Glf.  870. 

8.  But  if  ardent  spirits  constitute  a  part  of  such  refreshments,  and  appear 
to  have  operated  upon  any  juror  so  far  as  to  impair  his  reasoning  powers, 
inflame  his  passions,  or  leave  an  impro]per  inflaence  upon  his  opintom,  the 
verdict  would  probably  be  set  aside.     lb. 
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Ch.  84.     either  of  the  Courts  aforesaid  shaU  have  power  to  order  the 

^^""^""^^     writ  of  venire  facias,  which  may  he  issued  either  for  the  grand 

ran  My  bens  or  traverse  Jurors,  to  be  returned  on  such  day  of  the  term, 

S^^^Coiin  ^  ^^7  may  judge  will  best  serve  the  purposes  of  justice,  and 

may  direct.      faciliutc  the  business  of  said  Court. 

Town  meet-         Sect.   18.     Bt  it  further  enacted^  That  the  manner  in 

1^  for  Jurors,  ^Jiich  Constables,  upon  the  receipt  of  venires  for  Jurors,  shall 

fieti*  notify  the  qualified  inhabitants  of  their  respective  towns  to 

^Y  $  18.]       assemble,  and  to  be  present  at  their  drafts  as  aforesaid,  shall, 

unless  otherwise  ordered  by  said  towns  respectively,  be  the 

same  as  has  been  or  shall  be  established  therein  for  nodiy- 

[^^"n       ing*  and  warning  their  annual  town  meetings.     But  if  any 

town  shall,  at  a  legal  town  meeting,  have  ordered  that  the 

notifications  shall  be  by  the  Constables,  giving  notice  to  the 

Selectmen  or  the  major  part  of  them,  and  the  town  Clerk, 

or  by  any  other  mode,  such  notification  shall  be  sufficient. 

CompeoMUoo       Sect.  19.     Be  it  further  enacted^  That  the  grand  and 

ofJuron.        traverse  Jurors  who  shall  attend  at  the  Supreme  Judicial 

[ft.  §  16.1      Court,  and  Circuit  Court  of  Common  Pleas,  shall  each  be 

ch^aS***L^  allowed  one  dollar  and  twenty-five  centsf  a  day  for  their  at- 

p«  2it.]  tendance,  and  six  cents  a  mile  for  their  travel  out  and  home ; 

to  be  paid  out  of  the  county  treasuries  respectively. 
Penaityooany      Sect.  20.     Be  it  further  enacted y  That  the  Selectmen, 
^tT/di^'  Town,  Constable,  Clerk  of  the  town,  Clerk  of  the  Court, 
Jj'^*PP^i**^  SheriflT  or  Juror,  who  having  no  justifiable  cause  therefor, 
shall  neglect  to  discharge  the  duties  incumbent  on  them,  him 
or  it,  respectively,  by  this  act,  shall  be  subjected  to  the  re- 
spective fines  and  amercements  named  to  be  assessed,  order- 
ed and  imposed  by  the  Court,  in  reference  to  whose  Jurors 
such  neglect  or  failures  may  have  taken  place ;  namely,  a  fine 
not  ei^ceeding  twenty  dollars,  at  the  discretion  of  the  Court, 
on  any  Selectmen  or  town  Clerk,  who  shall  so  neglect  to 
perform  his  or  their  duty  herein  prescribed,  as  by  means 
whereof  the  Jurors  called  for  from  his  or  their  town  shall  not 
be  returned  ;  a  fine  not  exceeding  twenty  dollars,  at  the  dis- 
cretion of  the  Court,  on  any  Constable,  who  shaU  so  neglect 
to  perform  the  duties  devolved  on  him  by  this  act,  by  means 
whereof  tlaere  shall  be  a  failure  of  the  Jurors  called  from  his 
town  as  aforesaid  ;  a  fine  or  amercement  not  exceeding  one 
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hundred  dollars,  at  the  discretion  of  the  Court,  on  any  town  Cr.  64. 
which  shall  so  neglect  the  duties  herein  enjoined  on  it,  as  ^-^^s^*^ 
thereby  to  occasion  a  failure  of  the  Jurora  called  for  from 
such  a  town ;  a  fine  at  the  discretion  of  the  Court,  not  ex- 
ceeding fifty  dollars,  on  their  Clerk,  or  the  SherifiT,  who  shall 
so  neglect  the  duties  enjoined  on  them,  respectively,  by  this 
act,  as  to  prevent  a  compliance  with  any  of  its  provisions ;  ft 
fine  on  any  Juror  drawn,  notified  and  returned,  in  the  manner 
as  above  described,  who  shall  unnecessarily  fail  in  his  attend- 
ance, and  not  being  an  inhabitant  of  Portland,  not  exceeding 
twenty  dollars,  and  if  an  inhabitant  of  that  town,  not  exceed- 
ing forty  dollars,  to  be  divided  equally*  among  the  Jurors  t*388l 
who  shall  attend  and  serve ;  and  a  fine  not  exceeding  eighty 
dollars,  on  any  town  Clerk  or  Selectman,  who  shall  be  guilty 
of  any  fraud,  either  in  practising  on  the  Jury  box  previously 
to  a  draft,  or  in  the  drawmg  a  Juror,  or  in  returning  the  name 
of  any  Juror  into  the  box,  which  had  been  fairly  drawn  out, 
and  drawing  or  substituting  some  other  one  in  his  stead,  or  in 
any  other  way  whatsoever ;  and  all  such  fines  which  the  Se- 
lectmen, Constable,  town  Clerk,  SherifiT  or  Clerk  of  a  Court, 
shall  incur  by  virtue  of  this  act,  for  any  neglect,  shall  be  to 
the  use  of  the  county  in  which  the  ofiTender  dwelt  at  the  time 
of  the  neglect,  to  be  recovered  by  indictment,  information, 
or  an  action  brought  by  the  Treasurer  of  the  county,  before 
any  Court  having  jurisdiction  of  the  oflfence  :  Provided j  The  Ljn,itau<iii  of 
action  shall  be  brought  within  twelve  months  after  the  offence  *®{^^  ^ 
shall  have  been  committed ;  such  fines  or  amercements  as 
shall  be  ordered  or  imposed  on  towns  for  any  neglect  of  their 
duties  as  before  specified,  shall  be  to  the  use  of  the  county 
in  which  the  offending  town  may  be  ;  and  all  fines  and  for- 
feitures for  any  of  the  frauds,  by  Town  Clerks  or  Selectmen 
as  above  mentioned,  shall  be  recovered  by  action  of  debt,  in 
any  Court  having  jurisdiction  thereof ;  one  moiety  thereof  to 
be  and  enure  to  the  State,  the  other  moiety  to  him  or  them 
who  shall  prosecute  and  recover  the  same.  [Approved  Feb- 
ruary 14,  1821.] 

Additional  Act,  ch.  214,  toI.  3,  p.  42. 
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Ch.  85.  Ckapter  8S« 

A2f  ACT  preKribin;  the  mods  of  taking  Depooitioori. 

Sect.  1.     Be  ii  enacted  by  the  Senate  and  Hotue  of 


la  what 

and  cirnxa.  ^  BeprtecniotireSj  in  Legislature  assembled.  That  when  any 

ii:»u  nuy  be  civil  cause  shall  be  pending  in  any  Court,  or  before  any  Jus- 

tice  of  the  Peace  in  this  State,  and  the  writ,  original  sum- 

Fvif* s^^'*-   mons,  or  complaint  therein  shall  have  been  served  on  the  de- 

$  i-i   '        '  fendant,  or  be  pending  before  Referees  or  Arbitrators,  and 

either  party  in  the  cause  shall  think  it  necessary  to  have  the 

testimony  therein  of  any  person  who  shall  live  more  than  thirty 

miles  from  the  place  of  trial  by  a  Court,  Jury,  Referees  cr 

Arbitrators,  or  shall  be  bound  on  a  voyage  lo  sea  before,  or 

(*3S9]      be^  about  to  go  out  of  the  State,  and  not  to  return  in  ume 

for  the  trial ;  or  shall  be  so  sick,  infirm  or  au^ed,  as  not  to  be 

able  to  travel  and  attend  at  the  trial ;  then  the  deposition  of 

such  person  may  be  taken  before  any  Justice  of  the  Peace 

not  being  of  counsel  or  attorney  to  either  party,  or  interested 

in  the  event  of  the  cause  :  Provided,  Notice  be  given,  and 

proceedings  be  had  as  hereinafter  directed. 

^l^j^i^""      Sect.  2.     Be  it  further  enacted.  That  when  either  party 

notice  to  be    in  the  cause  shall  apply  (a)  to  a  Justice  of  the  Peace  to  take 

giTcn   to  aJ-  ..  **^\/^ 

yer»c  party  if  such  deposition,  he  shall  give  notice  to  the  adverse  party,  if 
[lb.  §  2.]        i^  ^is  Slate,  in  substance  as  follows,  to  wit : 

(L.  9.)    ra.    To of ,  in  the  county  of tadditioo.]  Greeting. 

Form  of  no-         A^Tiercas  A  B  of in  the  cooniy  of [addition]  bas  requested  me  to  take 

lice.  the  deposition  of (6)  of in  the  county  of ,  [addition]  to  be  used  in  an 

action  of pending  between  you  and  the  said  A  BaadthclRNMeof in , 

»nd  the day  of in  the  year  of  our  Lord  —  at of  the  clock  in  the 

noon  arc  appointed  the  time  and  place  for  the  said  deponent  lo  testify  what  he 

know*  relating  to  the  said  action  :     Yon  are  hereby  notified  that  you  may  then  and 
there  he  present,  and  put  such  interrogatories  (c)  as  you  nay  think  ft.— ^Given  on. 

dcr  my  b»nd  and  seal  at ,  on  the day  of u  the  year  ofov  Lord . 

— ^—  Jmtke  of  the  Peace. 


(a)  IloskeU  vt.  Haven  &  aL-S  Pick.  407. 

(6)  A  deposition  cannot  be  used  ooImb  the  natne  of  the  deponent  ia  con- 
Uined  in  the  notification  of  the  magistrate  to  the  oppomie  party.  Mmot  ms. 
Bridgewater,  15  Mass.  492. 

(c)  A  leading  interrogatory,  in  a  deposition  taken  when  both  parties  are 
present,  most  be  objected  to  at  the  time  it  is  pat  to  the  witness,  if  at  all. 
Woodman  rj.  Coolbroih,  7  G{f.  181. 
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Provided  nevertheless^  That  the  notification  to  the  adverse     Ch.  85. 
party  may  be  issued  by  the  Justice  before  whom  the  deposi-     ^^"^^""^^w^ 
tion  is  to  be  taken,  or  by  any  other  Justice  of  the  Peace  with-  iMued  by  Um 
in  the  State,  mtUatis  mutandis^  at  the  election  of  the  party,  the  deposiuoo, 
at  whose  request  such  deposition  is  to  be  taken  ;  and  Provi-  Ym^. 
ded  further  J  That  notice  may  be  given  verbally,  by  the  Justice  Justice  may 
taking  said  deposition,  or  notice  may  be  dispensed  with,  if  tice,  or  u  inay 
the  adverse  party  or  his  attorney  shall,  in  writing,  waive  the  writiog. 
same.     And  when  the  adverse  party  is  not  present  at  the 
taking  of  such  deposition,*  the  Justice  taking  the  same  shall  certify  notice, 
certify  (d)  that  he  was  duly  notified.     And  the  service  of  this  Manner  of  giv- 
notification  on  the  said  adverse  party,  or  his  attorney,  by  leav-  *°^  notic- 
ing an  attested  copy  thereof  at  his  last  and  usual  place  of 
abode,  allowing  time  for  his  attendance  after  being  notified, 
not  less  than  at  the  rate  of  one  day,  Lord's  days*  exclusive,      l*390] 
for  every  twenty  miles  travel ;  and  such  service  being  proved 
by  the  affidavit  of  a  disinterested  witness,  or  by  the  return  on 
said  notification  of  the  Sherifi*  or  his  deputy  of  the  county, 
or  of  the  Constable  of  the  town  where  the  said  adverse  party 
or  his  attorney  shall  live,  shall  be  deemed  sufficient  notice. 
But  no  person  for  the  purposes  of  this  act,  shall  be  consider-  Who  to  be 
ed  as  the  attorney  of  another,  until  such  attorney  shall  have  Sn"attorney*to 
endorsed  the  writ ;  or  endorsed  his  name  on  the  summons  to  **  n<^fi^- 
be  left  with  the  defendant  in  the  cavise  ;  or  until  he  shall  have 
appeared  for  his  principal  in  the  cause,  before  the  Justice  of 
the  Peace,  Referees  or  Arbitrators,  or  in  the  Court  where 
the  said  action  shall  be  pending,  or  shall  have  given  notice  in 
writing,  stating  he  is  attorney  in  the  cause,  to  the  other  party  where  there 
or  his  attorney.     And  where  there  are  several  plaintifiTs  or  piai„^^^r 
defendants  in  any  action,  such  notice  to  one  of  them,  or  the  defendanu,no- 

,  ,  •  tice  to  one 

notice  aforesaid  to  be  given  by  the  said  Justice,  given  to  one  good. 
of  them,  shall  be  deemed  sufficient. 

Sect.  3.     Be  it  further  enacted.,  That  every  person  de-  Deponent  t* 
posine;  as  aforesaid,  shall  first  be  cautioned  and  sworn  or  *»  ca»^<»^ 

*  "  '  and  twom  be- 

affirmed  to  testify  the  truth,  the  whole  truth  and  nothing  but  fore  being  es- 
the  truth,  and  being  afterwards  carefully  examined  shall  sub-  [ib.  §  8.] 

(<l)  1.  The  certificate  of  the  magiatrate  is  not  conelosive.    Minot  va.  Bridge- 
water,  15  Mats.  492.    See  Barnes  v$.  BaU  tf  ah  1  Mom*  79. 

2.  Welles  vs.  Fish  &  al.  8  Pick.  74. 


■on. 


473  DEPOSITIONS. 

Ch.  85.  scribe  the  testimony  by  him  or  her  given,  after  the  same  shall 
^^7*7^  be  reduced  to  writing,  which  shall  be  done  only  by  the  Jus- 
b«wrltt^  by  tice  taking  the  deposition,  or  by  the  deponent,  or  some  dis- 
Mt' M"'  if*32l  interested  person  in  the  presence  of  the  said  Justice ;  and 
P^'  the  deposition  so  taken  shall  be  retained  by  such  Justice  un- 
til he  deliver  the  same,  together  with  a  certificaite  of  the  rea- 
Jaitketohand  ^^°^  ^^^  taking  such  deposition,  and  of  notice,  if  any,  with  his 
it  into  Court,  q^q  hand  to  the  Court,  Justice,  Referees  or  Arbitrators,  for 
which  it  may  have  been  taken,  or  shall,  together  with  such 
or  make  a  for-  certificate  as  aforesaid,  be  sealed  up  by  him,  and  directed  to 

mal  caption,  ,  , 

aodaeal  itap.  such  Court,  Justicc,  Referees  or  Arbitrators,  and  remain  un- 
der his  seal  until  opened  in  Court,  (e)  or  by  such  Justice, 
Referees  or  Arbitrators :  which  certificate  shall  be  in  sub- 
stance as  follows,  to  wit : 

M. On  tbe  — —  day  of—,  in  the  year  of  oar  Lord  »  the 

aforesaid  deponent  was  examined  and  caotioDed,  and  twom  (or  aflSnied)  agreeably 
to  law,  to  the  deposition  aforesaid  by  him  subscribed,  taliea  at  the  requert  of  , 
[*391]  and  to  be  used  in  action  of—  now  pending*  between  him  and  —  before  [here 
name  the  Court,  Justice,  Referees  or  Arbitrators] ;  and  the  adTerae  pnty  was,  or 
was  not  present  (as  the  case  may  be)  the  said  deponent  liriny  more  than  thirty 
miles  firom  the  place  of  trial,  or  being  about  to  go  out  of  the  State  and  not  to  r^nm 
in  time  for  the  trial,  or  being  bound  on  a  royage  to  sea,  or  being  so  sick,  or  being 
so  infirm,  or  being  so  aged  as  to  be  unable  to  travel  and  attend  at  the  trial,  is  the 
cause  of  taking  this  deposition.  i—  Justice  of  tbe  Peace. 

Form  of  sum-      Sect.  4.     Be  U  further  enactedy  That  such  Justice  when 

mons  to  depo-  «ii  i*  i*  •iin*  «- 

nent.  requested  by  the  party  applying  as  aforesaid,  shall  issue  his 

^    '  ^  ^'^       summons  to  the  deponent  in  substance  as  follows,  to  wit : 

(L.  s.)    88.    To  ^— «  of—  in  the  county  of  —  [addition]  Greetii^. 

Whereas  A  B  of——  in  the  county  of [addition]  has  requested  me  to  take 

your  deposition,  to  be  used  in  an  action  now  pending  between  him  and  ■ '      ,  wad 

the  house  of—  in and  the  — -  day  of in  the  year  of  oar  Lord  ^— — 

at of  the  clock  in  the  — —  noon,  are  appointed  the  time  and  place  for  talung 

the  same  deposition :  You  are  herdby  required  in  the  name  of  the  State  of  Maine, 
then  and  there  to  appear  to  testify  what  you  know  relating  to  the  said  action.  Here- 
of fail  not.  Given  under  my  hand  and  seal  at  •^—  the  — —  day  of  io  the 
year  of  our  Lord .                                          _  Joitiea  of  the  Peace. 

Manner  of  Which  summons  when  served,  and  the  service  thereof 

senring  such    proved  as  before  prescribed,  in  the  case  of  the  said  notifica- 

snmmons,tobe    ,  '■ 

effectual.  tion,  shall  be  deemed  good  and  sufficient ;  and  if  any  depo- 
nent so  summoned  shall  neglect  to  appear  at  the  time  and 

(e)  A  deposition,  opened  by  mMcike  o«t  of  court,  may  be  received  end 
filed,  OB  affidavit  of  the  fact,  and  that  it  had  not  undergone  any  alteratioB. 
Law  V8,  Lauft  4  Olf.  167. 
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place  appointed  in  the  summons,  and  having  tendered  to  him    C.ii.  85. 
or  her  thirty-four  cents  for  his  or  her  time,  and  four  cents  a     "-^"^^"^^ 
mile  for  his  or  her  travel,  computing  from  the  deponent's  said 
place  of  abode  to  the  place  of  caption,  and  back,  such  depo-        . 
nent  shall  be  subject  to  like  actions  forfeitures  and  attachment  attendance  of 

.  ,  .  such  witness. 

as  are  provided  by  law  where  witnesses  are  summoned  to 
Court  and  do  not  appear  (/). 

Sect.  5.     Be  it  further  enacted,  That  if  on  the  trial  of  in  certain  ca- 
any  cause,  either  party  shall  make  it  appear  probable  to  the  ^y  be  "taken 
Court,  that  it  will  not  be  in  his  power  to  produce  the  witness-  |"  ^^Wd*on 
es,  there  testifying  on  the  appeal  or  review  of  the  cause,  and  rff^^'^f* 
shall  move  that  their  testimony  be  taken  down  in  writing,  it*       [*302] 
shall  be  done  by  the  Clerk  of  the  said  Court,  or  by  such  Jus- 
tice of  the  Peace  as  the  Court  shall  appoint ;  and  if  any  ap- 
peal or  review  be  had,  such  testimony  may  be  used,  if  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  witnesses  are 
then  living  more  than  thirty  miles  from  the  place  of  trial,    or 
dead,  or  gone  out  of  the  State,  or  on  a  voyage  to  sea,  or  so 
sick,  infirm  or  aged  as  then  to  be  unable  to  travel  and  attend 
at  the  trial  and  not  otherwise.     And  in  every  case  (as  oral  But  not  to  be 
testimony  examined  and  cross-examined  m  open  Court  is  to  witnesses  can 
be  preferred  to  depositions,  when  it  can  be  reasonably  had)      ^ 
where  the  deposition  of  a  witness  shall  have  been  taken,  it 
shall  not  be  used  in  the  cause  at  the  trial,  by  the  Court,  Jus** 
tice,  Referees  or  Arbitrators,  if  the  adverse  party  shall  then 
make  it  appear  that  the  reasons  for  taking  the  said  depositiou 
no  longer  exist ;  but  that  the  witness  is  within  the  said  dis- 
tance, and  able  personally  to  appear. 

Sect.  6.     Be  it  further  enactedy    That  all  depositions  Depositions 
taken  out  of  this  State  before  any  Justice  of  the  Peace,  Pub-  the  State  may 
lie  Notary  or  other  person  legally  empowered  to  take  depo-  ^j^tS^lJ^tS 
sitions  in  the  State  or  County  where  such  depositions  shall  ^^^^  ^^ 
be  taken  and  certified,  may  be  admitted  as  evidence  in  any  fib.  §  6.] 
civil  action,  or  rejected  at  the  discretion  of  the  Court:  Pro-  provided  ad- 
vided  nevertheless.   That  if  the  adverse  party  or  his  attorney  notifieS*^  ^ 
shall  live  within  twenty  miles  of  the  place  of  caption,  no  dep-  ^\^  ^ 
osition  shall  be  admitted,  unless  it  shall  appear  by  the  cap- 

(/)  See  farther  proTisioiui  on  this  Biibject,  In  act  paned  March  4, 1888, 
ch.  85. 
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Ch.  85. 


Judicial  courts 
may    grant 
dedimus  for 
taking  depofli- 
tions,  on  such 
terms  as   they 
may   deem 
proper. 

[lb.  §  7.] 


Depoeitions  io 
perpetuam, 
how  taken  and 
certified. 

[lb.  §  8.1 

[See  ch.   211, 
vol.  S,  p.  41; 
also  ch.  24S, 
Tol.  8,  p.   78.] 

[♦393] 


Form  of  the 
caption. 


tioQ  or  affidavit,  that  such  adverse  partj  or  his  attomej  was 
notified  of  the  time  and  place  of  caption. 

Sect.  7.  Be  it  further  enacted,  That  the  Justices  of 
the  Supreme  Judicial  Court  and  of  the  Circuit  Court  of  Com- 
mon Pleas,  may  grant  a  dedimus  potestatem  (g)  to  have  dep- 
ositions taken,  eitlier  within  or  without  the  State,  in  way  ac- 
tion, suit  or  controversy  pending  in  said  Courts  respectively, 
on  such  terms  and  conditions  as  they  from  time  to  time  shall 
prescribe  (h) . 

Sect.  8.  Be  it  further  enacted,  That  where  any  depo- 
sition shall  be  taken  in  perpetual  remembrance  of  a  thing,  it 
shall  be  done  by  two  Justices  of  the  Peace,  quorum  unus  (t), 
and  they  shall  cause  such  as  they  know  to  be  interested,  to 
be  duly  notified  of  the  time  and  place  of  the  capdon,  if  with- 
in twenty  miles  thereof,  or  in  tliis  State  ;  and  if  without  that 
distance,*  their  attorney,  if  any  they  have  ;  and  the  deposi* 
tion  being  reduced  to  writing  by  one  of  the  Justices  or  by  the 
deponent  in  their  presence  and  subscribed,  the  said  Justices 
shall  administer  the  oath  and  certify  the  caption  and  the  names 
of  all  persons,  whom  they  notified  of  the  taking  thereof,  in 
substance  as  follows,  to  wit : 

STATE  OF  MAINE. 

^-^—  ss.    Town  of this day  of  — in  the  yoar  of  our  Lord 

^-^—  personally  appeared  before  us,  the  subscribers,  two  Justices  of  the  Peace  in 
nod  for  the  county  of  — —  quorum  onus,  the  aforesaid  deponent,  and  after  bein^ 
carefully  examined,  and  duly  cautioned  to  testify  the  whole  troth  and  nothing  bat 
the  truth,  made  oath,  or  affirmed,  that  the  foregoing  deposition  by  him  sofaficribed 
is  true.    Taken  at  the  request  of to  be  preserved  in  perpetual  remembrance 

(g)  Where  a  commission  issues  to  any  judge  or  magistrate  of  another  State, 
to  take  depositions  in  a  cause  in  the  S.  J.  Court  of  this  State,  the  oflScial  cer- 
tificate of  the  judge  or  magistrate  is  received  as  p  rima  facie  evidence  of  hii 
authority.     Clement  r».  Durgin,  6  Off.  9. 

{h)  Where  a  commission  issues  to  *'any**  magistrate  (none  being  named) 
in  another  State,  to  take  depositions  of  witnesses,  none  of  whom  are  named* 
and  the  adverse  party  desires  that  his  agent  (naming  him)  living  at  the  place 
of  caption,  may  have  notice  to  attend  the  taking,  it  k  reasonable  that  mch 
notice  should  be  given.  Bryant  vs.  Com.  Ins.  Co.  9  Pick.  486.  See  ch. 
48,  vol.  3,  p.  78. 

(i)  Where  a  statute  confers  certain  powers  upon,  or  requires  certain  du- 
ties to  be  performed  by,  any  two  justices  quorum  tinii«,  it  is  only  necessary 
that  one  should  be  of  the  quorum.     Gilbert  v$,  Sweetnr,  4  Q(f,  48S. 
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of  the  thing.  And  wc  duly  notified  A  B,  C  D,  E  F,  being  all  the  persons  liy-  Ch.  85. 
tog  within  twenty  miles  of  this  place  of  caption,  or  in  this  State,  we  knew  to  be  v^^-v-*^./ 
interested  in  the  property  lo  uhich  the  raid  deposition  relates ;  and  —  attend- 
ed [if  any  person  so  notified  did  attend]  or  ■  we  not  knowing  any  persons, 
living  within  twenty  miles  of  said  place  of  caption,  or  within  the  State,  interested 
in  the  property  whereto  the  aforesaid  deposition  relates,  did  not  notify  any  persons 
to  attend. 

And  the  same  deposition  and  caption  shall  within  ninety  (j)  Deposition  to 
days  be  recorded  in  the  office  of  the  Register  of  Deeds  in  the  within  90  days 
county  where  the  land  lies,  if  the  deposition  respected  real  where"iand 
estates  ;    and  if  the  same  respected  personal  estates,  then  in  o^J^j^^jre  ner- 
ihe  said  office  of  the  county  where  the  person  lives  for  w^hose  «>n  lives  for 

•^  *  ^  whom  taken  if 

use  such  deposition  was  taken  ;  and  such  certificate  sliall  be  it  relates  only 

./•I,,..  ,1  ...  .     to  persono/ es- 

certined  on  tlie  deposition,  and  the  same  deposition  so  certi-  tate. 


fied,  or  a  copy  of  the  said  record,  may  in  the  case  of  the  death  of^sJ,ch  depSE?- 
of  such  deponent,  absence  out  of  the  State,  or  inability  to  at-  tiontobejega 

*  '  ^  ^  ^  -^  proof,  if  depo 


tend  the  Court  as  aforesaid,  be  used  as  evidence  in  any  cause  nent  cannot  at- 

,  .    I    .  ,  tend. 

lo  which  It  may  relate. 

Sect.  9.     Be  it  furlher  enacted^  That  every  person  who  pcgons  scro- 
sball  be  conscientiously  scrupulous  of  takine  an  oath  and  who  p«*o»«of««k- 

J  i^  <y  ing  an  oath 

on  any  law^ful  occasion  shall  be  required  to  take  an  oath  as  a  may  affirm. 
witness  in  any  cause,  shall  instead  of  the  usual  form  be  per-  *^    '  ^    *^ 
mitted  to  affirm  in  these  words,  to  wit :  *'L  A.  B.  do  affirm  ^-^e^m  of  affirm. 

'  '  ation. 

under*  the  pains  and  penalties  of  perjury,"  which  affirmation       [•394] 

shall  be  deemed  of  the  same  force  and  effect,  as  his  or  her 

oatli  would  have  been  on  die  same  occasion,  taken  in  the  usual 

form.     And  if  any  person  making  such  affirmation  shall  be  ^j|f„|  ^^ 

convicted  wilfully,  falsely  and  corruptly  lo  have  testified  in  fai*  affirma- 

,  .  .  tion  punished 

any  matter  or  thing,  he  or  she  so  offending  shall  incur  the  as  perjury, 
same  penalties  and  forfeitures  as  by  the  laws  of  this  State  are 
enacted  against  persons  convicted  of  wilful  and  corrupt  perjury. 

Sect.   10.     Be  it  further  enacted.   That  if  any  person  ^  .. 

^  '  ...        Same  penalties 

shall  wilfully,  falsely  and  corruptly  swear  or  affirm,  in  giving  for  fabe  swear- 

1  •  1  •  •  t*.  ,      .     .        1  .  •  1    J  .      '°??   ^"  giving 

or  making  any  deposition  or  afndavit  m  this  act  provided  to  depositions  as 

(J)  1.  A  deposition  taken  in  perpetuam  cannot  be  used  in  evidence  unless 
recorded  within  three  months  from  its  caption.  Bradstreet  8r  «'•  ««•  Bald- 
tain,  11  Mass.  229. 

2.  Nor  in  an  action  commenced  before  the  Ukiog  of  sach  deposition. 
Chrtenfield  vs,  Cuahman,  16  Mass.  393.    Altered — see  additk>nal  act. 

3.  This  statute  has  reference  only  to  soch  depositions  as  are  taken  within 
this  State,     .^honymous,^  Pick.  14. 

Vol.  I.  61 
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Ch.  87.    be  taken,  he  or  she  shall  incur  the  same  penalties,  as  if  the 

'^'^''•^^^^^     testimony  had  been  taken  in  open  Court,  and  wilful  perjury 

ing  in  open    *  committed  in  giving  the  same.     [Approved  March  1 5,  i  821 .] 

CViurt. 

[lb.  §  10.]  Additional  Act,  ch.  211,  Vol.  3,  p.  41. 


€hapter  86. 

AN  ACT  for  the  relief  of  Penoni  who  are  tcmpuloai  of  taking  Oatlu. 

Q^^f^^  Sect.  1.     I3E  t(  enacted  by  the  Senate  and  House  of 

eonu,  iicrunu-    Representatives^  in  Legislature  assembled^  That  whenever  any 

an  oath,  may  person  shall  be  required  to  take  or  subscribe  any  oath,  before 

Kcribe  Sinqffir-  he  enters  on  the  discharge  of  any  office,  place  or  business,  or 

'*^'  on  any  other  lawful  occasion,  and  such  person  shall  be  con- 

[Mam.  Stat,    scientiously  scrupulous  of  taking  or  subscribing  an  oath,  he 

§^i*]    '       '  or  she  shall  be  permitted  to  make  or  subscribe  affirmation, 

instead  of  the  oath  which  is  or  may  be  by  law  prescribed, 

changing  such  parts  of  any  such  oath  as  ought  to  be  changed, 

conformably  to  the  Constitution  of  this  State. 

False  and  cor-      Sect.  2.     Be  it  Jurther  enacted^    That  if  any  person 

iKon.tobTpun-  shall  wilfully,  falsely  and  corruptly,  make  or  subscribe  any 

isbed  as  pcrju-  g^^^j^  affirmation  as  aforesaid,  he  or  she  shall  be  liable  to  the 

same  pains  and  penalties  as  are  or  may  be  by  law  provided 
against  persons  who  wilfully,  falsely  and  corruptly  take  or 
subscribe  the  oath  for  which  such  affirmation  is  substituted. 
[Approved  February  19,  1821.] 


[•395]  Chapter  87.* 

AN  ACT  for  admiuing  Inhabitants  of  Towns  and  certain  othor  Corpormtions  as 

Witnesses. 

Inhabitants  of  1^^  it  enacted  by  the  Senate  and  House  of  Represenia- 
toSMi%'uhiic  ^^^^^^  ***  Legislature  assembled^  That  in  all  suits  at  law 
corporations,    whether  of  a  civil  or  criminal  nature,  now  depending,  or  that 

&c.   mav  be      ,  ^  .        .  '  r 

admittMi  as     hereafter  may  be  depending  m  any  Court,  or  before  any  Jus- 
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tice  of  the  Peace,  within  this  State,  wherein  anj  county,  Ch.  88. 
town,  public  corporation,  charitable,  religious  or  literary  in-  .^^"^''"^ 
corporated  society,  is  or  may  be  a  party,  or  interested  in  the  actions  where 

^    ,  .  •    t    1  •       .     !•  1  ^     *  tbc  counties, 

event  of  the  suit,  any  inhabitant  of  such  county  or  town  or  towns  or  cor- 
member  of  such  other  incorporated  society,  shall  and  may  be  whklh'they^Ire 
admitted  as  a  competent  witness  ;  and  his  deposition  may  be  "nhabitanta  or 

*  '  t  J  members  are 

used,  if  duly  taken,  and  for  legal  cause,  in  the  trial  of  the  pani^or  in- 
cause  as  well  for  as  against  such  county,  town  or  other  cor- 
poration :     Provided^  He  hath  no  other  interest  therein,  than  have  no  ot^ 
as  an  inhabitant  or  member  of  such  county,  town  or  other  JJJhemLJ^^dis. 
corporation,  and  is  not  otherwise  legally  disqualified ;  any  q«ai»fi«d. 
law,  usage  or  custom  to  the  contrary  notwithstanding.     [Ap- 
proved February  28,   1821.] 


€hapter  88. 

AN  ACT  regulating  Damages  on  Inland  Bills  of  Exchange. 

Sect.  1.  xSE  t^  enacted  by  the  Senate  and  House  of  i^  actions  on 
Representatives  J  in  Legislature  assembled^  That  when  any  jr^Ex^^*^  ^*'^ 
Bill  of  Exchange,  drawn  or  endorsed  within  this  State,  pay-  jMiyabie  out  of 

,  ,  *  r  </      ^^j^  State* 

able  at  any  place  without  the  State,  and  within  the  United 
States,  and  the  territories  thereof,  which  upon  being  duly  pre-  EJ'^^^ia^i^Vo 
sented  for  acceptance  or  payment,  shall  not  be  accepted,  or  §1] 
paid,  according  to  the  order  of  said  bill,  or  the  terms  of  said  .«  . 

acceptance  (if  any)  and  shall  thereupon  be  regularly  protest-  «**•  101»  §  8-] 
ed,  every  person  drawing  or  endorsing  such  bill  within  the 
State,  who  shall  be  liable  by  law  for  the  contents  of  said  bill, 
to  any  holder  or  party  thereto,  shall,  in  addition  to  the  con- 
tents of  said  bill,  and  to  the  cost  and  lawful  interest,  be  lia- 
ble* for,  and  pay  damages,  at  the  following  rates,  viz.     Up-       [♦3961 
on  all  such  bills  payable  within  the  States  of  New-Hampshire,  ting  damages.' 
Vermont,  Massachusetts,  Rhode-Island,  Connecticut  or  New 
Tork,  three  per  cent,  on  the  amount  of  such  bill ;  if  payable 
vrithin  the  States  of  New-Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia  or  District  of  Columbia,  five  per  cent.  ; 
if  payable  within  the  States  of  North  Carolina,  South  Caro- 
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Ch.  89. 


On  protfcCed 
bills  for  9100 
(ir  more,  paya- 
ble in  the 
State  at  dis- 
tance of  75 
inilcj  from 
place  where 
drawn. 

[lb.  §  2.] 


Rule  for  erti- 
iiiuting  dama- 
ges. 


lina  or  Georgia,  six  per  cent.  ;  if  payable  within  any  other 
of  the  United  States,  or  the  territories  thereof,  nine  per  cent- 
Sect.  2.  Be  U  further  enacted y  That  when  any  Bill  of 
Exchange,  or  order  for  the  payment  of  money  drawn  or  en- 
dorsed within  this  State,  for  one  hundred  dollars,  or  upwards, 
and  payable  at  any  place  within  the  same,  distant  seventy-five 
miles  or  more,  from  the  place  where  the  same  is  drawn  or 
endorsed  as  aforesaid,  which  shall  not  be  duly  accepted  and 
paid  according  to  the  order  of  said  bill,  or  if  accepted,  which 
shall  not  be  paid  according  to  the  terms  of  tlie  acceptance, 
the  person  drawing  or  endorsing  the  same,  within  this  State 
at  the  distance  of  seventy-five  miles  or  more  from  the  place 
of  payment,  and  who  is  liable  by  law,  for  the  contents  of  said 
bill  or  order,  to  the  holder  thereof  or  any  party  thereto,  shall, 
in  addition  to  tlie  contents  of  said  bill  or  order,  and  lawful 
interest  and  cost  thereon,  be  also  liable  for,  and  shall  pay 
damages  at  the  rate  of  one  per  centum  on  the  amount  there- 
of.     [Approved  February  28,  1821.] 

Additional  Act,  ch.  272,  Vol.  3,  p.  100. 


Chapter  89. 

AN  ACT  regulating  the  admission  of  Attornies  (a)  and  authorizing  particular 
persons  in  certain  cases,  to  prosecute  and  defend  sails  at  law. 

Qualification         Sect.   1.     J^E  it  enacted  by  the  Senate  and  House  of 
to  practice  as  Representatives y  in  Legislature  assembledy    That  no  person 


(a)  ].  '<An  ottorncy  who  has  collected  debts  for  his  client,  is  not  liable  to  an 
action  for  the  money,  till  it  has  been  demanded  of  him."  Staples  vs.  Staples 
Sf  tr.  1  G//  532. 

2.  ''An  attornoy  at  law  is  liable  to  an  action  for  money  collected  by  him, 
in  tho  same  manner  as  any  other  agent,  and  without  a  special  demand  ;  and 
the  statute  of  limitations  begins  to  run  from  the  time  he  receives  the  money.*' 
Coffin  vs.  Coffin,  7  Glf.  298. 

3.  But  whoro  an  attorney,  in  the  exercise  of  his  profeasion,  has  received 
money  in  satisfaction  of  a  demand  in  favor  of  bia  client,  it  may  be  attached  in 
his  hands  on  a  foreign  attachment;  though  it  was  received  ia  bank  bil]a»  and 
though  it  has  not  been  demanded.     lb. 
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shall  be  admitted  and  allowed  to  be  an  Attorney  of  any  Court    Cb.  89« 
in  this  State  J  unless  he  is  a  person  of  good  moral  character ^     ^"^""^^ 
and  is  well  affected  towards  the  Government  and  Constittdion  CourtB  of  this 
of  this  Statc^  nor  until  lie  shall  have  faithfully  devoted  seven  rg^  addition- 
years  at  least  to  the  acquisition  of  scientific  and  legal  attain-  ^^  ^  A>»o, 
mentSy*  whereof  three  years  shall  have  been  spent  in  profes-  p.  174.] 
sional  studies^  with  some  Counsellor  at  law.  and  two  of  the 
three  with  such  Counsellor  in  this  State  ;j  and  no  person  shall  ic8  repealed  by 
be  admitted  to  practise  as  an  Attorney  in  any  Court  of  Jus-  p. '310.]     '  * 
tice  within  this  State,  until  he  sliall  in  open  Court  have  taken  Attomica  to  be 

*  .  ,  sworn   10  open 

and  subscribed  the  oath  or  aiHrraation  prescribed  in  the  Con-  Court, 
stitutipn  of  this  State,  and  an  oath,  in  tenor  following  : 

You  solemnly  swear,  that  you  will  do  no  falsehood,  nor  consent  to  the  doing  of  Porm  of  oath, 
any  In  Court; — and  if  you  know  of  an  intention  to  commit  any,  you  will  give  knowl- 
edge tlicreof  to  tlie  Justices  of  the  Court,  or  some  of  them,  that  it  may  be  prevented ;    [Mass.  Stat, 
you  will  not  wittingly  or  willingly  promote  or  sue  any  false,  groundless,  or  unlaw-  Wov.  4, 1784.] 
ful  suit,  nor  give  aid  or  consent  to  the  same;  you  will  delay  no  man  for  lucre  or 
malice ;  but  you  will  conduct  yourself  in  tlie  office  of  an  Attorney  within  the  Courts, 
according  to  the  best  of  your  knowledge  and  discretion,  and  with  all  good  fidelity  (b), 
as  well  to  the  Courts  as  your  clients.     So  help  you  God. 

Provided  always^  That  if  any  person  shall  hereafter  com-  without  hav- 
menc^  practice  as  an  Attorney  or  Counsellor  j^t  law,  in  any  JJ'i^^^SISj**!^ 
place  or  in  any  Court  in  tliis  State,  without  such  previous  «i"»?'||ons  not 
term  and  course  of  studies,  or  taking  such  oath  as  aforesaid,  <'»r  senriccs. 
or  without  paying  into  the  county  treasury  the  excise  duty 
required  by  law,  he  shall  not  be  entitled  to  demand  or  receive 
any  remuneration  for  professional  services. 

Sect.  2.     Be  it  further  enacted .    That  the  plaintiff  or  Twro  atiomics 

only,  allowea 

plaintiffs .  in  any  suit,  shall  not  be  allowed  to  manage  their  on  each  side. 

4.  Assumpsit  lies  against  an  attorney  for  negligence  in  transacting  the 
business  of  his  profession ;  and  this  cause  of  action  survives  against  his  ad- 
miobtrator.     Slimpson  vf.  Sprague,  6  GIf.  471. 

6.  He  will  be  liable  if  he  neglects  seasonably  to  sue  a  scire  facias 
against  bail,  i{non  est  inventus  be  retarned  oa  the  ezecation  saed  oat  by 
liim.     Dearborn  vs.  Dearborn^  15  Alasj,  316. 

6.  When  an  attorney  disobeys  the  lawful  instroctions  of  his  client,  and  a 
loss  onsnes,  the  attorney  is  responsible  for  such  loss.  Gilbert  vs.  IVilliamt, 
8  Mass.  51. 

(h)  Where  a  practitioner  held  a  paper,  delivered  to  him  by  hia  client, 
which  the  grand  jury  was  desirous  of  seeing,  the  court  held  him  not  bound 
to  produce  it.     Anon.  8  Mass,  370. 
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Ch.  89.    cause  by  more  than  two  Attornies,  nor  shall  any  defendant  be 
'^-^"^^^^^      allowed  to  employ  a  greater  number. 
Any  person  of      Sect.  3.     Be  it  further  tnacttdj  That  every  citizen  be, 
Sanictcr^may  and  hereby  is,  authorized  to  appear  in  any  Court,  and  before 
cSS^wlrT"  ^"7  tribunal,  Judge,  Justice  of  the  Peace  or  Magistrate,   to 
prosecute  and  defend  his  suit  or  action  by  himself  and  by  any 
{daj\6,  ITBO.]  person  of  a  decent  and  good  moral  character,  whom  he  shall 
call  to  his  aid  or  appoint  for  that  purpose ;  and  that  any  per- 
son of  such  decent  and  good  moral  character,  who  shall  pro- 
duce in  Court  a  power  or  letter  of  Attorney,  specially  for 
that  purpose,  from  any  person  whomsoever,  shall  have  full 
[•3981      authority,  though  his  principal  be  absent,  to  prosecute  and* 
defend  any  suit  or  matter,  wherein  his  principal  shall  be  con- 
cerned, to  final  judgment  and  execution ;  and  to  plead,  im- 
plead, or  manage  the  same  case  as  fully  as  if  such  person,  so 
authorized,  was  an  Attorney  of  such  Court,  and  admitted  and 
sworn  in  usual  form  as  prescribed  by  law,  and  agreeably  to 
the  rules  of  such  Court. 
No  person  Sect.  4.     Be  U  further  enacted j  That  no  person  shall  en- 

seTin  a*ca^"  S^g®  ^^  ^®  employed  as  Counsel  or  Attorney,  before  any  Court 
{maw:^**M  within  this  State,  in  any  action  which  he  shall  have  determin- 
Judgc,  &c.  ed  as  Judge  or  Justice  of  the  Peace ;  and  if  any  person  as 
aforesaid,  shall  appear  as  Counsel  or  Attorney  in  any  action 
or  suit,  he  shall  not  be  permitted  to  prosecute,  defend,  answer 
No  Jimtice  ^^'  °^  manage,  such  action  or  suit.  And  no  Justice  of  the 
shall  sit  in  a     Peacc  witliin  this  State,  shall  hear  or  determine  any  civil  ac- 

caux  cominen-     ^  ^  "'  ^ 

cedbyhim,&c.  tion  which  shall  have  been  commenced  by  himself  or  by  his 
order  or  direction,  and  every  civil  action  commenced  as  afore- 
said shall  abate. 
No  Sheriff  or       Sect.  5.     .^nd  be  it  further  enacted,  That  no  Sheriff' or 
deputy  shall     deputy  Sheriff  shall  be  suffered  to  appear  in  any  Court,   or 

act  as  attorney  ,t  x       *  r  -r^  i  '      \     \     \f 

in  a  cause  or  before  any  Justice  of  the  Peace,  as  Attorney  to,  or  in  Debalf 

pleas,  5cc. '  of,  or  assisting,  or  advising  to  any  party  in  a  suit ;  nor  shall 

rjfasfl.  Stat,  any  Sheriff  or  his  deputy  be  allowed  to  draw,  make  or  fill  up 

§8.]  any  plaint,  declaration,  writer  process  (c),  or  to  draw  or 

(c)  Where  a  deputy  sheriff*,  having  in  his  hands  a  writ  and  bj  direction 
of  the  creditor's  attorney,  though  not  in  his  presence,  altered  the  date  of  the 
return  day  of  the  writ,  and  attached  upon  it  propertj  of  the  debtor,  it  was 
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make  any  plea  for  any  other  person ;  but  all  such  acts  done     Ch.  90. 
by  either  of  them  shall  be  void(rf),      [Approved  February 
10,  1821.] 


Chapter  OO. 

AN  ACT  proTiding  for  the  appointment  of  Clerka  of  the  Courts  in  the'  several 
Cotmtiei,  and  requiring  them  to  render  an  account  of  all  monies  received. 

Sect.  1.  I3E  it  enacted  by  the  Senate  and  House  of  aerktobeap- 
Representatives  J  in  Legislature  assembled^  That  there  shall  Governor  ^md 
be  nominated  and  appointed  by  the  Govemorf  with  the  ad-  rx^^ggg'^jj,  422 
vice  of  the  Council  during  pleasure,  one  person  in  each  coun-  ▼o^-  s»  p-  2W, 

r  f      '   '      r-%  "°"  *^  passed 

ty  m  this  State,  who  shall  he  Clerk  of  all  the  Judicial  Courts,  Feb.  15, 1882.] 
holden  in  the  same  county,  and  shall  have  the  care  and  cus- 
tody of  all  the  records,  files  and  proceedings  which  have  here- 
tofore been  had  and  now  remain  in  the  respective  offices  of 
either*  of  the  Clerks  of  the  Supreme  Judicial  Court  or  Cir-       [•399] 
cuit  Court  of  Common  Pleas  ;  and  who  shall  be  Clerk  of  all  To  be  Clerk  of 

,    ,        --  all  the  Courts, 

the  Judicial  Courts  holden  in  the  same  county,  under  the 
authority  of  this  State,  and  who  shall  do  and  perform  all  the 
duties,  services,  acts,  matters  and  things,  which  he  as  Clerk 
of  either  of  said  Courts  ought  by  law  to  do  and  perform. 

Sect.  2.     Be  it  further  enacted^  That  the  several  Clerks  To  keep  an  ac- 
to  be  appointed  by  virtue  of  this  act,  shall  keep  a  true  and  ***""^  ^^  ^**** 
exact  account  of  all  the  monies  they  shall  receive,  by  virtue  V^^-  ?2S5: 

'  r   T  ^""^  18,1811, 

of  their  office,  and  shall  on  the  first  Wednesday  of  January  §  2.] 
annually  render  to  the  Treasurers  of  their  respective  counties  [See  ch.  607, 

J  t_  r   1  1^    1  1        1^        t^  vol.3,p.865.1 

under  oath,  a  true  account  of  the  whole  sum  thus  by  them 
received,  and  after  deducting  one  thousand  dollars,  (if  they  Emolumenu. 
shall  have  received  so  much,)  which  shall  be  held  and  retain- 
ed for  their  own  use,  they  shall  pay  over  the  one  half  of  all 
the  residue  to  theu:  respective  county  Treasurers  for  the  use 
of  the  county. 

held  that  the  writ  was  void  as  against  a  creditor  at  whose  suit  he  snbseqaent- 
ly  attached  the  same  property.     Clarke  Jr,  ijf  al,  vs.  Lyman,  10  PUk,  45. 

(d)  This  means  '^voidable.*'    Smiih  ««.  Saxtan,  6  Pick.  487. 
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Cii.  90.  Sect.  3.     Be  it  further  enacted^  That  every  such  Clerk 

^^^><^      before  he  shall  enter  upon  the  duties  of  liis  office,  shall  be 
buoliir.  **        sworn  or  afTirmed  to  do  and  perform  all  the  duties  apperiain- 
[ib.  §  3.]        ing  to  his  office  ;  and  such  Clerk  shall  also  give  bond  to  the 
State  to  the  acceptance  of  the  Governor  and  Council  in  a 
penal  sum  not  less  than  eight  thousand  dollars,  with  two  or 
c\inilitiuii.       more  sureties,  conditioned  that  he  will  well  and  faithfully  do 
and  perform  all  the  duties,  and  pay  over  all  the  monies  he  is 
required  by  this  act  to  do  and  perform,  and  for  the  safe  keep- 
ing and  immediate  delivery  of  all  the  records,  files,  papers, 
and  muniments  in  said  office  to  his  successor  on  his  leaving 
said  office,  which  bond  shall  be  lodged  in  the  office  of  the 
Treasurer  of  this  State. 
To  Mcnnnt  to       Sect.  4.     Ih  it  further  enacted.  That  each  of  the  Clerks 
timarer?n30  ^fo^csaid  shall  bc   required  to  pay  orcr  to  the  Treasurer  of 
day*.  the  county,  for  which  he  may  be  appointed,  all  monies  re- 

^  *'  ^    *'        ceived  by  him,  which  has  heretofore  been  ordered  to  be  paid 
lui*W-3^^.i  into  t^JC  county  treasury  for  the  use  of  the  county  or  State 
within  thirty  days  from  the  adjournment  of  tlie  Courts,  at 
which  he  may  have  received  the  same. 

Sect.  5.     Bc  it  further  enacted,  That  the  Clerks  now 

.irticc  to  con-  in  office,  shall  continue  to  do  and  perform  all  the  duties  of 

'"T*400j      ^^^^^  respective*  offices  until  the  first  day  of  August  next,  and 

until  others  are  appointed  and  qualified  according  to  tlie  pro- 

^  _  .  visions  of  this  act.     And  in  case  of  a  vacancy  in  said  office, 

Court,    to    np-  ^  ' 

point  acierk  in  or  the  abscncc  of  any  Clerk,  the  Judji^es  of  the  several  Courts, 
are  hereby  authorized  and  empowered  to  appoint  a  Clerk 
who  is  hereby  authorized  to  do  and  perform  all  the  duties  of 
Clerk,  during  such  vacancy  or  absence ;  and  it  shall  be  tJie 
duty  of  the  several  Clerks  now  in  office  to  deliver  over  to 
their  successors  all  the  records,  files  and  papers  in  their  re- 
spective offices  immediately  upon  the  appointment  of  such 
successor. 

Sect.  G.  Be  U  further  enacted,  That  this  act  shall  take 
eflfect,  and  have  force  from  and  after  the  first  day  of  August 
next,  and  all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions contained  in  this  act  are  hereby  repealed.  [Approv- 
ed June  27,  1820.] 
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Chapter '91.  Cb.  91. 

AN  ACT  provitling  that  Bon^s  shall  he  given  by  Sheriffii  and  Coroners  to  tlic 
Treasurer  of  diis'Sute,  and  giving  remedies  thereon. 

Sect.   1.     JcSE  it  enacted  by  the  Senate  and  House-  ^sheriffs to  itc 
Representatives y  in  Legislature  assembled ^  That  every  per-  *^nJ- 
son  appointed  to  the  oflice  of  Sheriff  yyithj^  tliis  State,  shall,  j^Mass.  Stat. 
within  sixty  days  from  the  receipt  by  him  of,  his  commission  ;  Mar.  12, 1784, 
and  every  Sheriff  now  in  office  unle^  another  shall  sooner  be 
appointed  in  his  place,  shall  within  sixty  ^ys  ne^t  after  the 
passing  of  this  act,  make  and  execute  a  bond,  with  at  least 
three  3ufficient  sureties  residing  within  this.  State,  in  a  sum 
not  less  than  twenty-five  thousand  dpUars  for  such  person 
who  now  IS  or  shall  be  appointed  Sheriff,  in  either  of  the 
counties  of  York,  Cumberland,  Lincohpi  and  Kennebec  ;  and 
in  a  sum  not  less  t)ian  fifteen  thousand  dollars,  for  such  per-  ' 

son  who  now  is  or  sliall  be  appointed  Sheriff  of  either  of  the 
other  counties  in  this  State,  to  the  Treasurer  (a)  thereof,  and 
his  successors  in  said  office  conditioned  for  the  faithful  per-  Condhinn.  ' 
fprmance  of  the  duties,  of  their  respective  .offices,  said  to 
answer  for  the  neglects  and  misdoings  of  their  respective 
deputies  (6),  which  bond  shall  by  ^e  said  Sheriffs,  withip 

{a)  The  treasnrer  is  a  mere  tmstee  of  the  head  for  the  use  of  those  who 
may  safier  hy  a  breach  of  its  condition.     Skinner .  vs.  PhUlipt  tf  ols.  4 

'  Maaa,  68;  Crocker  vs,  Fale$  ^  ql,  13  Mq$8,  260.  , 

'■.....  -■  ■■■' 

(b)  1.  A  sheriff  is  answerable  civilUer  for  lh«'  nililfViisaiice  or-  nonfeannbe 
of  his  deputy  in  the  dnXies  enjoined  on  him  i^r  l^fr;  blal;  jiot;feff  the  breach 
of  a  contract,  made  with  the  plaintiff,  to  do  what  by  Uwiie  is  .not  obliged  to 

do.    MarBhaUvs.  Hosmer,  4  Mass.  60;  Bond  vs.  Ward,  7  Mass.  123. 

...       .;  .  .      ,.  •  . ,  ...••.;       .     ..  • 

2.  An  action  for  a  negleot  of  dnty  by  a  deputy  sheriflf,  may  be  hrongbt 

either  against  the  deputy  or  the  sheriff.     Draper  vs.  Arnold ^  12  Mass.  449. 

:i   -.i-.i  :  \  ■  .  .■■•  u.  *.  :  ■■■■     •.• 

8.  Trespass  vi  et  armis^  lies  against  4,,ah^^iff  for  tb9  act  of  hj^  deputy. 
irrinncll  vs,  PhiUips,  1  Mas^,  630..  .....'.  i 

4.  A  sheriff  is  answerable  for  hm  owtm^'wr  depotj^s  default,  in  the  tar- 
vice  of  process  in  a  civil  action,  to  nOAi  bat  thephiiatilFor  dsfondant  in  eoiih 
action.    Harrington  vs,  Ward^  9  Mass^^  Zil.     .     ^ 

,5,  The  ibiariff  can  give  nothing  in  erideBee,.whea  med  for  a  mkfearan^e 

.  of  bis  deputy,  wbichibist  deputy  ee«ld  not*  were  h»  tli^  def;Midaiit;-Bnd  net- 

.  Uier  can  falaify  his  itdUrii.     Gardner  w»:  JSEMiitcr,  t  JKut.  S27.  •  Ye(  where 

m  deputy,  sheriff  pn  an  original  wi^t-  agaipst  ^defai6i<;'  wbo  wac  itr  extreme 

■ickness  and  pprerty » afrait^  th¥ .  dabtar»  and  ratanupd  -thai  fctf '  had  Ukao 
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Ch.  91.     the  iiine*  aforesaid,  be  filed  in  the  ofEce  of  the  Clerk  of  tbe 

^■^"^'"^^     Court  of  Sessions,  for  the  county  in  which  said  Sheriffs  are 

respectively  commissioned  ;  and  said  bond  shall  be  presented 

'''Pl**^*'^'^^"  at  the  term  of  said  Court  of  Sessions,  which  shall  then  next 

be  holden  in  such  county ;  to  be  by  said  Court  approved, 

and  when  the  same  shall  have  been  adjudged  sufficient,  the 

Clerk  shall  make  record  thereof,  and  certify  the  same  on  said 

bond,  and  a  copy  thereof  being  taken  by  said  Clerk,  he  shall 

deliver  the  original  to  the  Sheriff,  who  shall  file  tbe  same  in 

the  office  of  the  Treasurer  of  the  State,  within  twenty  days, 

after  the  same  shall  have  been  so  approved. 

Dnty  of  county       Sect.  2.     Bt  U   further  enacted  J  That  it  shall  be  the 

attorney.  j^jy  ^f  jj^g  county  Attorney  in  each  county  respective/y  at 

nffui.  Stat,    the  term  of  the  Court  of  Sessions  which  shall  be  held  there- 

<*'i^'  ^^*'  '°  ^"  ^^  ^^^^  ^^^^^  *®  ^^''■^  Tuesday  of  June  annually,  to 
move  the  said  Court  to  consider  of  the  sufficiency  of  the  se- 
curity  given  by  the  Sheriffs  in  their  respective  counties,  and 
the  bond  to  be  they  shall  causc  a  record  to  be  made  of  such  determination 
ally.  '  by  tlie  Clerk,  who  shall  certify  the  same  to  the  Treasurer 

within  thirty  days  thereafter,  and  if  such  security  shall  be 
adjudged  insufficient,  said  Clerk  shall  also  within  ten  days 
certify  the  same  to  the  Sheriff  of  such  county,  who  shall  within 

buil,  whea  in  fuct  he  had  not;  the  sheriff,  in  a  anit  againiC  him  for  thia  false 
rotarn,  was  permitted  to  show  these  facts  in  evidence  in  mitigation  of  dama- 
ges, and  that  the  debtor,  baring  recovered  his  health,  did  not  conceal  bimsdf. 
Weld  vs.  Barilett^  10  Ma$9.  470. 

6.  Action  lies  against  the  theriff  for  taking  insnffieient  baQ.  9parKawk 
«s.  Barilett,  1  Ma$8.  188. 

7.  Not  necessary  in  sach  action  to  aver  that  the  iberiff  luiaw  tbe  bail  to 
be  insufficient.    lb,  • 

8.  Id  an  action  against  tho  sheriff*  for  taking  insaffictent  ba0,  thajurj  may 
assess  the  damages  as  they  shall  estimate  the  plaintiff's  real  loss  arinag  from 
the  officer's  neglect  Shackford  4r  ux.  «#.  Goodwin^  18  Afojs.  187.  Rnch 
action  may  be  proceeded  in  withont  any  previoas  prooeedmgs  aguist  the 
hail.     Manner  va»  Btlit  14^  Mom*  877. 

9.  When  goods  are  attached  upon  an  original  writ,  and  rcfpleried  out  of 
the  hands  of  the  sheriff'  by  a  coroner,  the  oreditor  in  the  ongiBftl  awt  eeanoC 
maintain  an  action  ogeiost  the  coroner  for  taking  iaiii(Boieiit  pM|ges»  ipoB 
the  replevin,  or  for  other  misfeaaanees  in  the  servioe  of  k.  Seeh  aetion  Ims 
for  the  sheriff*  only*  who  had  a  epeeial  property  in  tbe  goedi,  tbe  geoeial 
property  being  in  abeyance.    J^add  et •  JVartkfM  Ma§9.  514. 
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twenty  days  after  such  notice,  give  a  new  bond  with  suffi-  Ch.  91. 
cient  sureties,  to  be  filed  and  approved  as  aforesaid,  and  if  ^^"v-^^ 
any  county  Attorney  or  Clerk  shall  neglect  his  duty  in  this 
particular,  such  Attorney  or  Clerk,  shall  forfeit  and  pay  to  the 
use  of  this  State  one  hundred  dollars,  for  each  neglect,  to  be 
recovered  by  action  of  debt  in  the  name  of  the  Treasurer, 
whose  duty  it  shall  be  to  prosecute  'therefor. 

Sect.  3.     Be  it  further  enacted^  That  if  any  Sheriff  shall  Pcnaiiy  for 
neglect  to  give  the  security  required  in  tlie  first  section  of  this  "[f^lEonl.  ^ 
act,  and  file  the  same  in  the  office  of  tlie  Treasurer  of  the  ,,,   ^  » , 
State,  or  shall  neglect  to  give  the  new  security  which  may  be 
required  by  the  Justices  of  the  Court  of  Sessions  in  his  coun- 
ty, as  herein  before  required  and  file  the  same  in  the  Treas- 
urer's oflice  as  aforesaid,  be  shall  forfeit  and  pay  to  the  use  of 
this  State,  the  sum  of  one  hundred  and  fifty  dollars  for  each 
month's  neglect,  to  be  recovered  by  action  of  debt  in  any 
Court  proper  to  try  the  same ;  and  it  shall  be  the  duty  of  the 
Attorney  General  to  prosecute  for  the  same,  and*  the  name      [•402j 
of  such  Sheriff  neglecting  to  give  or  renew  his  security  as 
aforesaid,  shall  be  certified  1>y4)e  Court  of  Sessions,  holden 
in  his  county  to  the  Governor  and  Council,  and  also  to  the 
Attorney  General ;   and  the  Governor  with  the  advice  of 
Council,  shall  thereupon  remove  such  Sheriff  from  his  oflSce,  ToberemoTwi. 
and  appoint  some  other  person  in  his  stead,  unless  reasonable 
cause  to  the  satisfaction  of  the  Governor  and  Council,  shall 
be  assigned  for  said  neglect.     And  unless  said  Sheriff,  whose 
name  and  neglect  shall  be  certified  as  aforesaid,  shall  give  or 
renew  his  security  as  the  case  may  be,  to  the  satisfaction  of 
the  Governor  and  Council  within  twenty  days  after  the  said 
certificate  shaD  be  made  as  aforesaid. 

Sect.  4.     Be  it  further  enacted^  That  it  shall  be  the  Trcamiren  to 
duty  of  the  Treasurer  of  the  State,  on  the  first  Wednesday  of  J^o^jpi^S" war- 
January  annually  to  make  out  a  statement  of  the  amount  of  all  »"(«> 
warrants  in  favour  of  the  State,  any  other  suins  of  money  or 
balances  that  may  be  in  the  hands  of,  and  due  from  the  sev- 
eral Sheriffst  in  said  State,  and  lay  the  same  before -the  Gov-  f+^«««*»i®» 

■  9  2,  vol.  9f  p. 

ernbr  and  Council  for  their  inspection,  and  shall  also  certify  7.] 

the  names  of  the  sureties,  on  their  respective  bonds,  tliat  in  namMof^Mro! 

case  they  or  any  of  them  shall,  have  becQme  insuffiaient,  or  ^'^' 
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Ch.  91. 


Coranew  to 
give  booild. 


[tSre  adili- 
liunal  act.] 


Couditioii. 


(*403] 


Or   their  acLn 
tu  be  void. 


Persons  ng- 
gricvcil   enti- 
tled to  a  copy 
of  bond, 


and  to  sue. 


!• 


ProTiM. 


liave  moved  out  of  the  Stat^^  others  may  be  required,  aod 
whenever  for  either  of  the  reasoa39  it  shall  be  deemed  oeces- 
sary  by  tlie  Governor  and  Councili  a  new  bond  ^all  be  given 
by  any  Sheriff  tliereto  required,  within  sixty  days  after  notice 
given  liim  for  that  purpose,  to  be  filed  as  aforesaid ;  and  on 
neglect  thereof,  the  office  ofsuiOh  Sheriff  shall  become  vacant, 
and  the  Governor  with  advice  of  Council,  shall  appobt  some 
other  person  thereto. 

Sect.  5.  Be  U  further  enacted j  That  all  Corooers,  wIkj 
shall  bo  appointed  in  any  county  in  this  State,  before  pro- 
ceeding to  discharge  the  duties  of  their  office,  shall  give  unto 
the  Treasurer  of  the  State  a  (c)  boodf  with  sufficient  sureties, 
to  tlie  satisfaction  of  the  Court  of  Sessions,  in  their  respective 
counties,  for  the  faithful  performance  of  the  duties  of  their 
said  office,  and  the  acta  and  doings  of  all  Coroners  now  ki 
office,  who  shall  not  withinsixty  days,  from  and  after  the  pass* 
mg  of  this  act,  make  out  and  execute  to  the  Treasurer  of 
said  State  a  bond  with  sufQcient  sureties,  and  tlie  same  file*  in 
the  Clerk's  office  of  tlie  county  in  which  such  Coroner  resides, 
to  be  approved  as  aforesaidj«f^l  their  acts  and  doings  after  the 
said  sixty  days,  shall  be  null  and  void,  and  they  sfaail  be 
deemed  to  have  forfeited  their  riespective  offices,  and  all  au- 
thority to  act  under  their  commissions  shall  cease  from  and 
after  that  time. 

Sect.  6.  Beit  further  eaaciedf  That  any  person  ag- 
grieved at  the  neglect  or  misdoings  of  any  Sheriff  or  his  Dep- 
uty, or  of  any  Coroner,  and  having  first  ascertained  the 
amount  of  his  damages  by  judgment  agunst  ^d  Sheriff  or 
Coroner,  shall  be  entitled  to  a  certified  copy  of  such  Sher- 
iff's or  Coroner's  bond,  and  shall  have  a  right  to  commence 
and  prosecute  to  final  judgment  and  execution. for  his  own 
benefit,  any  action  thereon  in  tbe  name  of  the  Treasiurer,  said 
writ  I)cing  first  endorsed  by  tlie  party  for  whose  benefit  such 
action  is  brought,  or  his  agent  or  attomeyi  which  endorser 
shall  he  alone  answerable  for  allcosjls  ;  and  judgment,  wfaea 
for  the  defendants,  shall  be  rendered  accordingly  igaiait  tb^ 

party,  for  >vho9e  benefit  such  action  is  brought  ^J  Prq9id§df 

~-  .  '  «    ■  ■  I    »  I     ■    ■  .1   ■  y 

'  : •         ,       ■»■  I  ■  '     ■       -        ■  -1 

(<r)  To  the  validity  of  a  coroner*!  bond  a'forhnal  approbation  of  the  coin 
OD  rmord  ia  not  neoMMiry.    'Apthorpi9$.  MfriktjrMh.  14  Most,  l^.''^ 
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Tliat  allJUob  actions  oq  Sberiff^s  and  Coroner's,  bonds,  shall  Ch.  92^ 
be  brought  always  in  the  county  where  such  Sheriff  or  Goro^  ^-^^v^^ 
aer  shall  have  been  commissioned  respectively  lo  act. 

Sbot.  7.  .    Be.  it  furtbAT  enacUdy  That  when  judanent  Execntioahiow 
ia  rendered  on  any  bond  as  aforesaid,   execution  shall  be  *^  ', 

awarded  for  the  sum  found  due  to  th^  party,  for,  whose  bean 
efit  said  action  was  brought ;  and  being  part  of  the  penalty 
forf^ted.  And  any  executipn-wjbicb. shall  issue  on  said  judg^ 
n)^t)  shall -^i^press  therein  the.^ame  ofthe  parly  for  the  vise 
and  benefit  of  whom  the  same  was  awarded,  who  may  cause 
said  execution  to  be  levied  on  any  personal  or  real  estate  of 
the  debtor,  which  levy  shall  inure  to  such  party  for  his  sole 
use  and  benefit,  to  every  intent  and  purpose  whatever.  [Ap« 
proved  June  24, 1820.] 

Additional  Act,  ch.  435,  Vol.  3^  p.  278. 


•  i 


Chapter  93  •*  (•404] 

. ,  ii        .  ■  '  ■  ■ "  • 

AN  ACT  defining  the  general  Powers  and  Duties,  .aad  regulating  the  of&Qti  of 

Sherifis  and  of  ConBtabies. 

Sect.  1.     J3E  t7  enacted  by  the  Senate  and  House  o/*  sheriff  to  serre 
Representatives  y  in  Legislature  assemble  J ^  That  the  She^riff  jJJ^  P««ept«, 
of  each  county  in  this  State,  shall  have  power,  and  it  shall  be 
his  duty,  and  the  duty  of  each  of  his  deputies^  to  serve  and  Kar"i2,^78i, 
execute  within  his  county,  all  (a)  writs  and  precepts  to  him  or  ^  ^1 

11  I  i;      .         I  I  il 

(a)  1.  8ee:»m9,  p.  893,  note  t. 

2.  Under  this  act,  in  an  action  against  a  banking  aorporatien  m  whieh 
a  deputy  sheriff  is  a  stockholder,  the  soit  may  be  served  by  another  depnty 
ofthesamesheriflT.  Adams  vs,  Winccuset  3anlc,  1  6//!  361.  See  note 
^> Beit  ebapter;  also.  Oo^gre  l»#.  Grq^^wm,  lIJIfaM.  188. 

f .  It  is  a  general  and  known  principle,  tiiaC  ezeccitiyie  bflltiers,  obliged  by 

Um  to  s«rve  legal  writs  and  proeesses',  are  prMeeted  In  the  rigbtfal  disdiafge 

•f  4btfr.d«ty,  if  those  precepts  are  sufficient  in  point  of  form,  and  iimie  fVx>tti 

tfemt  oir^  ttMigisJtrate  having  jnrisdietioik'  of  tlie  anbjfKt  ibatCer;    tf  MCh  mag- 

pMeMd  nalawfully  in  issnh^'the  pfOMi,  he,  iand'  not  the  exaiiitCiujg 

r»  will  be  liable  for  the  iajory  eoiMeqienrtipbii  siibh  ael.     Sein)^&nl  «f. 

Viri«Ao/s,l8.^a«s.  288,  i 

4.  Where  a  sheriff  has  reaaon  to  doabt  whether  goods  are  the  property  of 
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Cb.  92.  them  directed  and  committed,  issued  from  good  and  lawful  au- 
^'^y^^  thority ;  including  all  writs  and  processes  in  which  towns  of 
irwiiicb  \i^  which  they  are  inhabitants  are  parties  or  interested  (b).  And 
r.!!^^^  ^  all  Sheriffs,  when  removed  from  their  office,  as  weD  as 
Sber^'  and  ^^^^  deputies,  shall  have  power  to  execute  all  such  precepts 
depaties,  out    ^g  p^^j  \^  in  their  Iiands  at  the  time  of  their  removal  from 

of  office,  to  '  •!_«•#.  oi 

Mrre  prccepu  officc ;  and  m  every  case  of  a  vacancy  m  the  office  of  Sher- 
1^.  *'        '  iff  in  any  county,  by  death,  resignation,  removal  or  other- 
wise, every  Deputy  Sheriff  in  office  under  such  Sheriff,  hav- 
ing any  writ  or  precept  in  his  hands,  at  the  time  of  such  va- 
cancy, shall  have  the  same  authority,  and  shall  be  under  the 
same  obligation  to  serve,  execute  and  return  such  writ  or 
precept,  as  if  such  Sheriff  had  continued  in  office  (c).     And 
®^'J[JJ  "j^  the  Sheriff  of  each  county  shall  have  the  custody,  rule,  and 
tody  of  gaok.  charge  of  the  gaol  or  gaols  therein,  and  of  all  prisoners  within 
such  gaol  or  gaols,  and  shall  keep  the  same  hinoself  personal- 

dMt^  Sber-  ^7^  ^^  ^V  ^^^  deputy,  for  whom  he  shall  be  answerable ;  and 
■if,  hw  gmoier  in  case  of  the  death  of  the  Sheriff  of  any  county,  any  gaoler, 

to  AOMtlOUC    ID 

office  iintii,&c.  by  him  specially  appointed,  shall  continue  in  the  office  of 

a  debtor,  he  may  insiat  on  the  creditor *a  abowing  tbem  to  him,  and  alao  on 
being  indemnified  Ibr  any  miatake  he  may  make,  in  conforming  to  the  cred- 
itor's direction,  either  in  attaching  anch  gooda,  or  in  aeizing  tbem  opon  eie- 
cation.    Bondvi,  Wardtl  Ma$$.  128. 

6.  Bat  if  he,  witbont  making  anch  claim,  andeftakea  to  exAcnte  the  pro- 
eept  aa  well  aa  he  can,  he  ia  anawerable  for  not  attaching  the  debtor's  goods 
when  in  hia  power,  if  the  creditor  l>e  injared  by  hia  neglect.     Ib» 

6.  If  the  gooda  of  a  atranger  are  in  the  poaaeaaion  of  a  debtor,  and  ao 
mixed  with  the  debtor's  gooda,  that  the  officer  on  doe  enqairy  cannot  distin- 
gaiah  them,  the  owner  can  maintain  no  action  against  the  officer  for  taking 
them,  antil  notice  and  a  demand  of  his  goods,  and  a  refosal  or  delaj  oftho 
officer  to  redeliver  tham.    A, 

(b)  See  note  (,  6,  to  next  chapter. 

{c)  Where  a  warrant  of  distreaa  was  eommitted  to  a  depvly  abertff  and 
before  the  retara  day  of  the  warrant  the  sheriff  ros'^ned  his  office,  and  a  one- 
sessor  was  appointed,  who  re-appointed  the  samei  person  as  his  deputy,  pait 
of  the  money  doe  on  the  warrant  having  boon  eolleotod  by  the  depalj  bafera 
sach  resjgostion  and  the  remainder  afVor  such  ro-appoiatmant,  aad  the  vriMite 
having  been  erobezsled  by  tho  depaty,  it  was  bolden  that  tlia  ifit  ohariffwM 
responsible  ibr  this  whole  aroonnt  embeoled.  Md  tbo  oiretiaa  io  tho  dtpoty's 
bond  were  bolden  to  the  sheriff  therefor.  loomed  m.  MUn  4r,  ate.  11 
Ma9$,  296. 
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gaoler,  and  retain  and  have  the  custody,  rule  and  charge  of    Ch.  92. 
the  gaol  of  which  he  had  the  custody,  rule  and  charge  under     ^•^'^^'^^ 
such  Sheriff  ;f  and  of  all  prisoners  witliin  such  gaol,  or  who  I.tSej  •ddi- 
may  be  afterwards  committed  to  his  custody,  until  a  success** 
or  to  such  deceased  Sheriff  shall  be  appointed  and  qualified 
as  the  law  directs ;  or  until  the  Governor,  by  and  with  the  GoTemor  may 
advice  of  the  Council,  shall  remove  such  gaoler  and  appoint  wheaUieSher' 
another  person  ;  which  removal  and  appointment,  the  Gov-  Ucam.      " 
emor,  by  and  with  the  advice  of  the  Council,  is  hereby  au-  y*^^®5ob 
thorized  to  make.     And  the  gaoler  (d)  so  appointed,  shall  §  i.] 
give  such  bonds,  and  in  the  same  manner,  as  is  required  of  a  giveiMDd,%c. 
Sheriff,  for  the  faithful  performance  of  the  duties*  of  his  of-       [*409] 
fice  ;  and  shall  continue  in  office  during  the  vacancy  in  the 
office  of  Sheriff. 

Sect.  2.     Be  it.  further  enactedy   That  the  defaults  or  Condiiion  of 
misfeasances  in  office,  of  any  gaoler,  or  deputy  Sheriff,  after  S^IeSuid^to 
the  death  or  resignation  of  any  Sheriff,  by  whom  he  was  ap-  *"^*^**^  ^ 
pointed  shall  be  adjudged  a  breach  of  the  condition  of  the  uty  sheriff  ^s- 
bond  given  by  such  Sheriff:  and  actions  for  the  malfeasance  death  or  nwif- 
or  misfeasance  of  any  Sheriff,  or  of  any  of  his  deputies,  may  ^^'^  ^^^ 
be  sued  against  the  executors  or  administrators  of  such  Sher-  benedagainat 

.^   .     ^,  .-   ,  r         1  •  •       exccutora  of 

iff,  m  the  same  manner  as  u  the  cause  of  such  action  surviv-  aherifb. 

ed  against  the  executor  or  administrator  at  the  common  law  ; 

and  an  attested  copy  of  any  Sheriff's  bond,  certified  by  the  ^Vbond,cerI 

Treasurer  of  this  StatCj  shall  be  received  as  evidence  in  any  {iS?!>f&teS^ 

case :  Provided  nevertheless.  That  if  in  any  suit  the  execution  *^  i*^** 

of  the  bond  shall  be  disputed,  the  Gourt  may  order  the  Trea- 

9urer  to  bring  the  original  bond  with  him  into  Court. 

SfiCT,  3.     Be  it  further  cnacled,:  That  if  any  Sheriff  dr  sheriff  nag- 
his  deputy,  shall  unreasonably  neglect  or  refuse  to  pay  to  any  ^^^J^^i^ 
person,  any  money  received  by  him  upon  execution  to  the  collected  on 

ri  ,,i/.i.  jt       execution,  lia* 

use  of  such  person,  upon  demand  thereof  bemg  made,  he  bie  to  so  per 
shall  forfeit  and  pay  to  such  person  &ve  times  the  lawful  in-  rMa«.  Stat, 
terest  of  such  money,  so  long  as  be  shall  so  tinred^onably  de-  J^J^**'^'^* 
tain  the  same  after  such  demand  (e)  is  mtule. 


i**- 


{d)  A  depaty  of  the  iheriff,  in  his  capacity  of  keeper  of  the  gaol,  ia  not, 
in  any  tense,  a  depoty  sheriff*.  The  offices  aeom  to  be  distinot  ia  their  lui- 
tare.     Gage  va,  Cfraffamt  11  M<U8*\dZ,  .. 

(e)  The  Sheriff'  ia  liable  to  pay  the  thirty  per  cent,  intereit,  ia'  case  oftlie 
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Cu.  92.         Sect.  4.     Be  it JmihBr  %na€Udy  That  no  Sberiff  shall 
^^^T"^^     have  his  body  arrested  upon  mesne  proems,  or  upon  an  ex- 

Sheriff'H  body  .  '  '    j^       ^  1  •   '1 

not  liable  to  ecution  awarded  upon  a  judgment  consequent  upon  a  cnril  ac- 
ci^iTaction.  "*  Uoni  and  that  when  judgment  shall  be  rendered  against  any 


[lb.  $  4.]  person  holding  the  office  of  Sheriff,  rither  in  his  official  or 
private  capacity,  far  any  siim  ol  money,  the  execution  there- 
of shall  be  issued  against  his  goods,  chattels  and  lands,  but 
la  case  execu-  not  agaiust  his  body  ;  and  if  any  execution  issued  gainst  the 
Sheri^be'U*  goods,  chattels  or  lands  of  a  person  who  holds  the  office  of 
fiX*i"Jd?tor"  Sheriff,  shall  be  returned  not  satisaed,  the  creditor  may  file 
inaviaYacopy  before  the  Governor  and  Council  an  attested  copy  of  such 

telore  iJoveni*  ,  i    «t      .^     .  , 

or  snd  Council,  execution  and  return,  and  also  serve  such  Sheriff  with  a  copy 
of  such  copy  filed,  attested  by  the  Secretary  together  with 
If  debt  be  not  noticc  uodcr  the  hand  of  the  Secretary,  of  the  day  of  filing 
Sy^  af£ V^  such  copy.  And  if  such  Sheriff  ihaH  not,  within  forty  days 
tice,  Sbn^to  next  after  his  being  served  with  such,  copy  and  notice*  pay 

ne  reflioYecia 

[*406]      the  creditor  the  full  of  his  debt,  U^ether  with  reasonable 

costs  of  the  copies  and  notifications  aforissaid,  the  GoTemor, 

with  the  advice  of  Council,  shall  remove  such  l^ieriff  from 

his  office,  and  shall  appoint  some  other  person  to  the  same. 

^Mwerab^  to  And  such  Sheriffs  shall  be  held  answerable  for  the  deliyery 

fol  ^u^*S^"n-  ^^^^  *°  ^^^^  respective  successors,  of  all  prisoners  which 

ere,  &c.  may  bo  in  their  custody  at  the  Ume  of  their  removal,  and  for 

that  intent  shall  still  retain  the  keeping  of  the  gaol  or  gaols  in 

their  respective  counties j  and  the  prisoners  therein,  until 

their  successors  shall  be  appointed  and  qualified,  as  the  law 

When  sheriff  directs.     And  whcn  a  Sheriff  shall  be  removed  firom   his 

«e^uUonto'be  officc,  the  Clerk  of  the  Conrit,  from  whence  executions  have 

h?m*1n^i^  been  issued  and  returned  not  satisfied,  shall  be  empowered 

moafonn.       as  soon  as  another  Sheriff  shall  be  appointed  and  legally 

qualified,  to  make  out  alias  executions  in  common  form,  as 

well  against  the  body  as  Ae  goods^  chatteb,  and  lands  of 

•such  personis  so  removed. 

shCTifftdbuty      SicCT.  6.     Be  it  furth^  truittedj  That  when  any  (>erson 

debt^*?in°^  imprisoned  for  debt^  oi-  aniy  other-  cause,  shall  die  in  any 

in  prison,  if   county  of  this  State,  it  shall  be  the  duty  of  the  Sheriff  or  de- 

^"^ — ' — '• ' — — ^ — ^ — : — , — '■ — — -, '. 

iieglect  of  hiar  depiitj;:  ahd  fVom  the  time  tfio  demand;  ui  inade  upon  0ie  depv* 
ty.    Eaty  Sir  al  vi.  Chandler,  i  Ma$i,  46^ ;  iarkari  ^  ah.  vs.  Ward, 
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puty  gaoler  to  deliver  the  body  of  such  deceased  person  to     Cu.  02^ 
his  relations  or  friends,  if  they  shall  request  it;  and  if  no     ^^(^ , 
application  be  made  for  such  body,  it  shall  be  the.  duty  of  tothcirfrieidi 
tlie  Sheriff,  or  deputy  gaoler,  to  bury  the  same  in  the  com-  Feb.  is,  1?12, 
mon  burying  ground  ;  and  the  expenses  thereof  shall  be  paid  Z, 
by  the  town  in  which  such  person. had  a  legal  settlement,  if  to  be  paid, 
such  person  had  been  an  inhabitant  of  this  State  ;  otherwise 
the  expenses  aforesaid  shall  be  paid  out  of  the  Treasury  of 
this  State. 

Sect.  6.     Be  it  further  enacted^    That  the  Clerk  of  the  clerks  of 
Supreme  Judicial  Court,  and  Circuit  Court  of  Common  Pleas,  11,^*^  to  °stato 
shall,  within  fifty f  days  after  the  end  of  their  Courts  respec-  ^ficauj"lf  ^1" 
lively,  return  into  the  ofEce  of  tlie  Treasurer  of  thq  State,  a  fin«s&c. 
certificate  of  all  fines,  amercements,  issues  and  forfeitures  tional  provii- 
arising  or  imposed  to  the  use  of  the  Sute,   by  their  respeo-  §^8t'voi/37p^ 
live  Courts,  on  penalty  of  seventy  dollars  for  each  and  every  ^^-l- 
neglect,  to  be  disposed  of  as  follows,  viz. — :The  one  moiety  neglect. 
to  him  or  them  who  shall  sue  for  the  same,   aud  the  other  ^"^2^1794 
moiety  to  the  benefit  of  this  State ;  and  the  Attorney  General  §  ^-l 
as  well^  as  tlie  county  Attornies  within  their  respective  counr     .^Ml^jl 
lies,  be,  and  hereby  are  especially  directed  and  enjoined' to 
give  information  of,  and  prosecute  for  recovery  of  all  suph 
fines  and  forfeitures  as  may  be  incurred  by  tlie  Clerks  afore- 
said, in  consequence  of  their  breach  of  this  act :  and  the  said  'Si(nni|r.«trM#- 

.  ontea  to-be  m- 

Clerks  shall  respectively  return  a  like  certificate  into  the  Sec-  tui:Ded  t^  jh^ 

retary's  office,  that  the  Legislature  miay  thereby  be  enabled  2^/*7* 

to  settle  with  the  Treasurer ;  and  each  Clerk  of  the  Courts 

shall  certify  to  the  Treasurer  of  his  county,  the  fines  arising  ^3^  ^y^  ^^ 

to  the  couAty  from  time  to  time,  from  convictions  in  the  Cir-  ^'^^'  8,  p.  143.] 

cult  Court  of  Common  Pleas,    and  the    Supreme  Judicial 

Court ;  and  the  Circuit  Court  of  Common  Pleas  shall  audit  £;  ^»  ^«-. 

•    Pleajj  to  audit 

and  settle  the  Sheriff's  accounts  for  such  fines,  as  shall  have  and  nettle  she- 

,  ,,  .  J  ^    r        r     r  '  ...  .,   riff^a   account 

oeen  by  them  imposed,   and  tor  forfeitures  arismg  m  said  for  fine»,  &c. 
-Courts  respectively,  and  thereupon  grant  *  the  Sheriff  a  full '"'*»*^^°""' 
discharge; 

Sect.  7.     Be  it  further  enacted^  That  any  Sheriff,  dep-  shcHfla,  Con- 
uty  Sheriff  or  Constable,  being  irt  the  execution  of  his  office,  JJ^y^Jj^ 
for  the  preservation  of  the  peace,  or  for  the  apprehending  or  aid  in  crinaiiial 
securing  any  person  or  persons  for  breach  of  tlie  same,  or  for 
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Cb.  92.     any  other  criminal  cause  shall  have  lawful  authority  to  require 
^•^'>^^     suitable  aid  and  assistance  therein.     And  if  any  person,  being 
nbw  18, 19a.  required  hj  any  Sheriff,  deputy  Sheriff  or  Constable  in  the 
'    '^    .         name  of  the  State,  to  aid  and  assist  him  in  the  execution  of 
his  office,  as  aforesaid,   shall  neglect  or  refuse  so  to  do,  and 
he  thereof  convicted,  before  any  Court  proper  to  try  the 
same,  such  offender  shall  be  fined,  to  the  use  of  the  county 
where  the  offence  shall  be  committed,  not  less  than  three 
dollars,  nor  more  than  fifty  dollars,  according  to  the  circum- 
stances of  the  case  ;  and  if  any  such  offender  shall  be  imable, 
or  shall  not  forthwith  pay  the  said  fine,  such  Court  may  pun- 
ish him  by  imprisonment  not  exceeding  thirty  days. 
FtoHlTf  far  m       Sect.  8.     Be  it  further  enacted  (/),  That  if  any  person 
t^^  met  m  oot  being  really  and  bona  fide  a  Sheriff,  deputy  Shetiff  or 
•  Constable,  shall  preteud  himself  to  be  either  of  said  officers, 

[Ik.  §  1.1  gQ  j  i^Q  upon  himself  to  act  as  such,  or  to  require  any  per- 
son or  persons  to  aid  or  assist  him  in  any  matter  appertaining 
to  the  duty  of  Sheriff,  deputy  Sheriff  or  Constable,  he  shaD 
be  fined  not  exceeding  four  hundred  dollars,  according  to  the 
pi6i]  eircumstances*^  of  his  ofience  ;  one  moiety  thereof  to  the  use 
of  the  State,  and  the  other  moiety  to  him  or  them  who  shall 
prosecute  therefor. 

Sect.  9.     Be  it  further  enaetedy  That  any  Constable  in 
■w  any  town  or  plantation  within  this  State,  be,  and  he  hereby 


1  ae-     is,  authorized  and  empowered  to  serve  upon  any  person  or 
of^ioi.  persons  in  the  town  or  plantation  to  which  he  may  belong, 
any  writ,  summons,  or  execution,  in  any  personal  (g)  action. 


(/)  1.  Where  the  plaintiff  in  an  actioo  aenred  hie  •wa  writ  hj  leaTing  a 
aommonfl  with  the  defendant,  and  made  a  retom  of  the  noM,  with  an  attaeb- 
ment  of  property  thereon,  in  the  name  of  J.  D.  a  depatj  aheriff;  tbm  waa 
held  not  to  be  "pretending  himself  to  be  a  depntj  eheraT'  nor  acting  ct  »U€h; 
aad  therefore  not  indictable  under  §  8.     Ceffin't  Cam^  €  OV*  18i« 

2.  The  eonrt  will  not  decide,  in  an  action  between  other  partieat  whether 
a  penon  claiming  to  be  sheriff  of  a  conntj»  and  actnally  axeeatiBg  the  datks 
of  the  office,  be  sheriff  of  the  county  de  jure.  FowUr  va .  Beh€€  ^  aL% 
Ma»§.  231;  BueknamvM.  Buggies,  16  Ma$$,  IBS. 

{g)l,  A  constable  is  not  aathoriaed  to  aerre  aa  original  writ  in  a  real  no- 
tion.   Hart  va,  Huehins,  6  Mass.  899. 

2.  Where  an  original  writ,  within  the  authority  of  a  eonaUbIa  to  aerfo 
OS  it  respects  the  ad  damnam,  was  served  by  a  oonalablo,  akho^gli  not  di- 
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where  the  damage  sued  for  or  recovered  shall  not  exceed  one    Ch.  92. 

hundred  dollars  ;  including  all  writs  and  processes  to  them     ^-^"^^ 

duly  directed,  in  which  towns  or  plantations  of  which  they 

are  inhabitants,  are  parties  or  interested,  and  return  thereof 

to  make  to  the  Court  to  which  the  same  may  be  returnable: 

Provided  fcoi^ever.  That  every  Constable,  after  being  chosen,  ^Jj^j^  ^ 

and  before  he  serve  any  writ,  or  proceed  to  collect  any  exe-  town  ^^^eiuRv  * 

cution,  shall  give  to  the  Treasurer  of  ius  town,  a  bond  in  the 

sum  of  two  hundred  dollars,  with  two  sureties,  sufficient  in 

the  opinion  of  the  Selectmen  and  town  Clerk,  for  the  faithful 

performance  of  his  duties  and  trust,  as  to  all  processes  by  him 

served  or  executed  ;  and  for  every  process  he  shall  serve  or  ^•?^*T^?L 

execute  before  giving  such  bond,  he  shall  forfeit  and  pay  not  giving  bond. 

less  than  twenty  (A),  nor  more  than  fifty  dollars,  recoverable 

to  the  use  of  any  person,  who  shall  sue  for  the  same  ;  and  scom^t  m 

all  persons  suffering  through  the  defaults  cur  misdoings  of  such  ^^**^' 

Constable,  shall  have  the  same  remedies  in  law,  on  his  bond, 

as  are  provided  in  respect  to  Sheriffs'  bonds,  and  the  like 

proceedings  in  both  cases  shall  be  had,  such  changes  being 

made,  as  will  make  the  process  effectual. 

Sect.  10.  Be  it  further  enacted^  That  any  Constable  oS  CoMtaUef,  ia 
any  town  or  plantation  within  this  State,  shall  have  authority,  ^^tew^^ti, 
in  the  execution  of  the  warrant,  or  writ  to  him  directed  by  '^y^yyjg^ 


lawful  authority,  to  convey  as  well  any  prisoner  or  prisoners,  ffc*^*^.  ^  - 
as  things  that  they  may  have  taken  into  their  custody,  either  or  priawi. 
to  the  Justice  issuing  such  warrant  or  writ,  or  to  the  common  f^ie  I796f 
gaol  or  house  of  correction  of  the  county  where  such  Con-  §  ^-1 

reeled  to  him,  the  plsftitiff  had  leave  to  amend  bis  writ,  by  inierting  a  diree- 
tion  to  the  eooatable.  Heaney  vi,  Bradbury ,  9  Mas$.  96.  See  also,  Camp^ 
beilvi.  Stiles,  ib.  217.  Bat  where  an  execution  was  altered  by  fraadnleDtly 
inserting  a  direction  to  a  constable,  it  was  held  that  payment  to  such  officer 
did  not  dbicbarge  the  debt,  and  parol  proof  of  snch  alteration  was  admitted. 
JBrier  es.  W4}odbury  4*  oi.  1  Pick,  362. 

8.  When  a  deputy  sheriff  is  a  party  to  the  action,  a  constable  may  senre 
the  precept,  if  within  the  limitation  of  the  statute,  notwithstanding  the  pro- 
visions of  §  1 ,  in  the  next  chapter,  that  writs,  &c  where  the  sheriff  or  his 
depaties  may  be  parties,  shall  be  served  by  a  coroner.  Briggs  4r  oi.  os. 
Strange,  17  Mas$.  408. 

(h)  In  an  action  against  a  constable  for  this  penahy,  it  is  aeceasary  that 
iho  amomt  of  the  debt  shoald  be  eel  forth,  that  It  nay  appear  that  the  pre- 
cept was  within  hb  authority  to  senre.     Barter  vi.  Martin^  6  Off.  76. 


500  '     CORONERS. 


Cjl- 03.     stable  is  an  inhabitant,  according  as  in  the  writ  or  warrant 
may  be  directed.     [Approved  March  19,  1821.] 

Additional  Act,  ch.  4G1,  vol.  3,  p.  302. 


[•4091  Chapter  93,* 

AN  ACT  defcrlbiog  the  Duty  aod  Power  of  Coroners. 

IS^OT.  1.     H'E  it  enacted  by  the  Senate  and  Houee  oj 

ty°of^Coroncra  RtfreztnXatxvtB^  xn  Legislature  assembliklj  That  every  Cor- 

ITgS'^^proceL;  oner.wiihin  the  county  for  which  he  is  appomted,  shall  (a) 

serve  all  (b)  writs  and  precepts,  when  the  Sheriff  oi  either  of 

Mar!'ia,  1784,  his  deputies  shall  be  a  party  to  the  ^ame  ;.  and  .shall,  if  pres- 

lsViTO2?/"°*'  etit  in  Court,  return  Jurors  detalibw  circuntstantibwy  in  all 

causes  whnne  the  Sheriff  of  the  county  shall  be  interested  or 

related  to  either  party.     And  when  the  office  of  Sheriff  in 

any  county  may  be  vacant  by  death,  resignation,  removal  or 

otherwise,  the  several  Coroners  of  such  county  be,  and  they 

•  hereby  are  respectively  authorized  and  empowered  to  exe- 

cute  and  return  all  writs  and  precepts,  which  are  by  law  ap- 

y, ' '.      pointed  to  he  executed  and  returned  by  the  Sheriff,  until  an- 


-> 


(a)  After  the  passing  of  the  act  of  March  12,  1784,  a  coroner  had  no  pow- 
er to  appoint  deputies.     Goodenow  vs.  Buttrick,  7  Mass,  142. 

{h)  1.  See  noto  a,  2,  and  g,  3,  of  last  preceding  chapter. 

2.  ProRefiact  served  hy  a  deputy  sheriff,  where  another  deputy  of  the 
same  sheriff  i^  a  party,  are  not  for  that  cause  void.  Oa  moUon,  or  plea,  the 
proceedings  will  bo  set  aside;  but  iftho  defendant  appears  and  answers^  it  ii 
not  error.     Gage  vs.  Graff am^  11  Mass,  181. 

3.  A  deputy  sherifi*  may  lawfully  serve  a  writ  apon  a  deputy  gael  keeper 
of  the  same  sheriff.     lb.    See  note  d,  last  preceding  chapter. 

4.  A  coroner  who  is  also  a  deputy  sheriff,  may  eerve  piroCMs  upon  anoth- 
er deputy  of  the  shertfE     Colby  vs.  DUlingham  4*  •Is,  7  Mass,  475. 

5.  If  an  original  writ  against  the  inhabitants  of  a(  town,  of  which  a  depv- 
ty  sheriff  is  one,  be  served  by  the  sheriff,  it  is  good  cause  of  al>atefneiit. 
Brotcnvs.  JVew  Gl&ucetter,  14  Mass.  216.     But— 

6.  The  statute  of  1817,  ch.  13,  removes  the  disability  ofa  deputy  sheriff 
to  serve  process  in  whioh  the  town  where  he  residea  is  a  party*  and  also 
ftom  the  abedff  and  ail  hia  /oHi^ot  deputies.     BrUtol  va.  MarhUkemit  i 

Gif^^2.    .  .  .  .■■  I."  .;  .         .»..     ..  .  .. 
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Other  Sheriff  for  such  codnty  shall  be  appointed  and  legally     Cri.  93, 
qualified  ;  and  such  Coroners  shall  have  notice  thereof,  which     ^"^^"^^   . 
it  shall  be  the  duty  of  every  person  who  may  hereafter  be  ap- 
pointed Sheriff  of  any  county,  and  legally  qualified  to  execute 
said  oflSce,  to  give,  as  soon  as  may  be,  to  the  respective  Cor- 
oners of  the  same  county:    and  they  shall  take  inquests  of  and  in  taUng 
violent  deaths  committed,  and  casual  deaths  happening  with^  fe?i"^J'^L^ 
in  their  respective  counties,  and  shall,  before  they  enter  upon  ^^^>  &c. 
the  duties  of  their  office,  be  sworn  to  the  faithful  discbarge 
thereof,  and  give  security  before  they  proceed  to  act,  in  iher  rify  m^ib?*^ 
manner  prescribed  in  *'  An  Act  passed  on  the  twenty-fourth  JI^'^erTS!"** 
day  of  June  in  the  year  of  our  Lord,  eighteen  hundred  and 
t%venty,  entitled  "An  Act  providing  that  bonds  shall  be  given 
by  Sheriffs  and  Coroners  to  the  Treasurer  of  this  State,  and 
giviiig  remedies  thereon  ;"  and  the  same  proceedings  in  all  ingT%n"uSeir 
respects  shall  be  had  respecting  Coroners'  bonds  aiid  sure-  |^n«^»a«Sher- 
ties  ;  and  Coroners  shall  be  liable  to  the  same  forfeitures  for  L**.*^  ?i*'" 

I'l  .     u  J    •     ri  J        L-  Feb  28,1818.] 

like  causes,  to  be  recovered  m  hke  manner  ;  and  subject  to  suLj^ctto  re- 
removal  from  office  in  the  same  way,  and  to  be  proceeded  J^^^* »»  Sher- 
against  in  the  same  manner  in  all  respects,  as  are  provided  in 
the  act  aforesaid  with  regard  to  Sheriffs. 

Sect.  2.     Be  it  further  enacted^   That   each   Coroiter  j^i^^^  ^^  p^. 
shall,  as  soon  as  he  shall  be  certified  of  the  dead  body  of  any  fcc*i»»ir  ^, 
person*  supposed  to  have  come  to  his  death  by  violence  or  quert.  ^ 

casualty,  found  or  lying  within  his  county,  make  out  his  war- 
rant directed  to  the  Constable  of  the  town  where  the  d^Sd  t?**"*,®'^ 
body  is  found  or  lying,  or  to  the  Constables  of  one  or  more  §  2  j 
of  ilie  three  or  four  ndxt  adjacent  towns,  requirmg  them  forth- 
with to  summon  a  Jury  of  good  and  lawful  men  of  tbe  same 
town  or  towns,  sufficient  to  make  up  nine  in  all,  to  appiedr 
before  him  at  the  time  and  place  in  such  warrant  mentioned 
and  expressed  ;  which  warrant  shall  be  in  form  following  : 

..it 

(SEAL.)    BS.    To  either  of  (he  Constables  of  D ■ —  in  the  raid  coonty 

ofS — '' — ,  Greeting.' 

-     These  arc  in  tlie  name  of  the  State  of  iMaine,  to  require  ^ou  immediately  to  fuxi^- 

moo. and  lyarn good  and  lawful  men  of  the  said  town  of  B  •^—  to  appear 

befdfc  me,  one  of  the  Coroners  of  the  said  codnty  of  8  —  at  the  dwelling  hbusb  of 
1..,  or  at  a  place  called      '.'  ■  within  tbe  said  toim  of  ^  ■  ■■  at  tbe  houif  of 

■  then  and  there  to  imjuire  upoi^,  the  yiew  of  the  body  of.  there  lying 
dead,  how  and  in  what  manner  he  came  to  fiis  death.  Fail  not  herein  at  yoor  per- 
il.   Given  under  my  hand  and  Btol;  M  B  -*— -  the  — —  dvy  of in  Um  year  of 

our  LfOrd,  .  W  G. 
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Cfl.  93.         And  ererr  Constable  to  whom  such  warrant  shall  be  di- 
rected and  delivered,  shall  forthwith  execute  the  same,  and 
shall  repair  to  the  place  where  the  dead  bodj  is,  at  the  time 
mentiooed,  and  make  return  of  the  warrant  with  his  doings 
tbereoQ,  unto  the  Coroner  that  granted  the  same.     And  eve- 
rj  Constable  failing  unnecessarily  of  executing  such  warrant, 
or  of  returning  the  same  as  aforesaid,  shall  forfeit  the  sum  of 
tea  dollars*  and  every  person  summoned  as  a  Juror  as  afore- 
said, that  shall  fail  of  appearance  without  having  reasonable 
excuse  therefor,  shall  forfeit  seven  dollars  ;  which  forfeitures 
shall  be  recovered  by  action  of  debt  before  any  Court  that 
can  take  cognizance  of  the  same,  and  shall  be  applied  to  the 
use  of  the  county.     And  the  Coroner  shall  swear  six  or  more 
of  the  Jurors  that  shall  appear,  and  shall  ^ve  the  toneamn  by 
him  appointed,  his  oath  upon  view  of  the  body,  in  form  fol- 
lowing : 

Yoa  wokgrnrnkj  wmtmr  that  job  vill  diligcntlj  iiMfure  and  tr«e  pranaa 
M  bekilf  of  tk'tt  Stair,  kov  awl  ia  vInt*  aauer  A  B  who  lica  bere  dead, 
[Mil]        to  kii  death,  a»d  To«  ikaU  ddrf«ri^»  to  ae,  one  of  the  CovoMn  of  this 

«rae  imq/mm.  thereof,  accordia^  to  s«eh  orideaot  at  ihall  be  kid  beiMre  joa,  mad  ae- 
cardiaf  ta  jw  luwwiedfe.    So  help  yaa  God. 

And  then  shall  swear  the  other  Jurors  in  form  following  : 

8ach  oaih  aa  jov  loRnaa  hath  takoA.  yaa  aadoachof  yoa  dnH  wcB  aad  tmlj 
wmd  kccfk.    So  help  to«  God. 

And  the  Jurors  being  sworn,  the  Coroner  shadl  ^ve  them 
^  j^y,  a  charge  upon  their  oaths,  to  declare  of  the  death  of  the  per- 
son, whether  he  died  of  felony,  or  of  mischance,  or  accident ; 
and  if  of  felony,  who  were  principak,  and  who  were  accessa- 
ries ;  with  what  instrument  he  was  struck  or  wounded,  and 
so  of  all  prevailing  circumstances,  which  mvf  come  by  pre- 
sumption ;  and  if  by  mischance  or  accident,  whether  bj  the 
act  of  man,  and  whether  by  hurt,  fall,  stroke,  drowning  or 
otherwise  ;  to  inquire  of  the  persons  who  were  present,  the 
finders  of  the  body,  his  relations  and  neighbors,  whether  he 
was  killed  in  the  same  place  where  he  was  found,  and  if  else- 
where, by  whom,  and  how  he  was  brought  fit)m  thence  ;  and 
of  all  circumstances  relating  to  the  said  death.  And  if  he 
died  of  his  own  felony,  then  to  inquire  of  the  manner,  means 
or  instrument,  and  of  all  circumstances  concerning  it.  And 
the  Jury  being  charged  shall  stand  together,  and  prodamatioo 
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shall  be  made  for  any  person  that  can  give  evidence,  to  draw    Ch.  93. 
near,  and  that  they  shall  be  heard.     And  every  Coroner  is  fur- 
ther empowered  to  send  out  his  warrant  for  witnesses,  com- 
manding them  to  come  before  him,  to  be  examined,  and  to 
declare  their  knowledge  concerning  the  matter  in  question  ;  dlmc?*in  *wri- 
and  he  shall  administer  an  oath  to  them  in  form  following  :        ^s* 

Too  solemDly  swear,  that  the  evidence  which  you  shall  give  to  this  inqoesC,  coo-  Form  of  Oftth. 
oerning  the  death  of  A  B  here  lying  dead,  shall  be  the  truth,  the  whole  truth,  and 
aoiluiig  bat  the  truth.    So  help  you  God. 

The  evidence  of  such  witnesses  shall  be  in  writing  sub-  May  neo^Bbe 
scribed  by  them  ;  and  if  they  relate  to  the  trial  of  any  person  case,  itc* 
concerned  in  the  death,  then  shall  the  Coroner  bind  such 
witnesses  by  recognisance  in  a  reasonable  -sum  for  their  per- 
sonal* appearance  at  the  next  Supreme  Judicial  Court,  to  be      [^^I'l 
holden  within  or  for  the  same  county,  there  to  give  evidence 
accordingly  ;  and  commit  to  the  common  gaol  of  the  county 
such  witness  or  witnesses  as  shall  refuse  to  recognise  as  afore- 
said ;  and  shall  return  to  the  same  Court  the  inquisition,  writ- 
ten evidence  and  recognisance  by  him  taken.     And  the  Jury  j     ^  ddiw 
having  viewed  the  body,  heard  the  evidence,  and  made  all  ▼«ri»«ttoCoc- 
the  inquiry  within  their  power,  they  shall  draw  up  and  deliter 
unto  the  Coroner  their  verdict  upon  the  death  ondor  consid- 
eration, in  writing  under  their  hands  and  seals,  in  ferai  fol- 
lowing: 

M.    An  inquisition  taken  at  B         within  the  said  coonty  ofS         the 


day  of in  the  year  of  our  Lord before  W  G,  gentleman,  one  of  the  r^tTin^dilar 

Coroners  of  the  said  county  of  8  upon  the  view  of  the  body  of  A  B  there  ly-  ctam. 

lag  dead*  by  the  oadis  of  yeomen,  good  and  lawful  men,  who  being  charged 
and  sworn  to  inqnire  ibr  the  State,  when,  how  and  by  what  means  the  said  A  B 
caoie  to  his  death,  upon  their  oaths  do  say  — »—  tThen  insert,  how,  when  and  by 
what  means,  with  what  instrument  he  was  killed ;  and  if  it  appears  that  he  hath 
been  murdered  by  a  person  known,  then  the  inqnisition  shall  be  conchided  in  this 
fcrm:]  to  wit,  ■  And  so  the  Jurors  aforesaid  upon  their  oatbi  afonaiid,  do- 
my,  that  the  aforesaid  A  B  in  manner  and  form  aforesaid,  then  and  there  of  hia 
malioe  aforethought,  did  kill  and  murder  against  the  peace  and  dignity  of  the  State, 
and  the  bws  of  the  same, [If  it  appears  to  be  self-murder,  then  shall  the  in- 
quisition be  concluded  thus:]  And  so  the  Jurors  aforesaid,  thus  upon  their  oaths 
aforesaid,  do  say,  that  the  said  A  B  in  manner  and  form  aforesaid  then  and  there 
▼ofantarily  and  feloniously  as  a  felon  of  himself,  did  kill  and  murder  himaelf  agahMt 
the  peace.  [And  if  it  appears  that  the  death  was  by  misfortune]  And  ao  the  Ja- 
rors  aforesaid,  upon  their  oaths  say,  that  the  said  A  B  in  manner  afttesaid,  cane 
to  his  death  by  misfortune.  [If  innocently  by  the  hands  of  any  person.]  The  Ja- 
rors  upon  their  oaths  aforesaid  do  say,  that  the  aforesaid  D  R,  the  aforesaid  AB  by 
misfertnne,  and  against  and  contrary  to  the  will  of  him  the  said  D  R  in  Daaimr 


■ji 


i:   ' 


^^^^  ^^^m  «^      ^^^M^B^toi-«       »-*•       *    **      *•«■*     ■■  ^J"  -  ^i*     ^   •^^^■MVf     ^  ^^«A  mmmrm  QBB    B^^i^    ^^ 


•-: :  i:*:!  li  .'•: ,  j"L  :-  :':  -n-i  l^fore  amr  Coroner  of  ihe 
ML.:  . ■'  l:7  THrj-:--.  ij  *Ji-!  f=I:cj  cr  silsfortune  of  snoiber, 
••^  :;^  =>;-^-:~7-  .::*:. -zi  rif  ::  niort  cf  :he  Justices  of  the 
=-L--  : :  .z  -  -i'z.--.  ::  tzt  ii-.-ei:  "^2:  :Le  person  Idllinz,  or 
:r  M  L.-  —i'  _:.?■_-.  i-fi:il  t^  :!".•=  ufith.  nav  be  apprehend- 

mm  mm  •         • 

r.    -.  1 :  — j:  -:  :  11  :  5-;-:  _ --:  1  -i  rrier  t^r  insl. 

^i.T  r  S;  •-:  '^^.f-  ts^cuJ,  Tha:  every  Coroner 
^-1.1  u.:  ^-  I'-TTj  :zc  =_J:J:  ^  U  appointed,  shall,  after  ihe 
n.jn  ;J  i."  .-•:■— r.:.':!  :f  ;ie  J^irr,  upoa  ihe  riew  of  a  dead 
ioiT  c:  iz}  5iri_-£ir,  c  iry  si^d  Lczj  in  a  decent  maDner  ; 
icc  '-ifi  ■?".;•:  ii-£:S  'jjer^-c:',  iczcibcr  wiih  all  ihe  enpeases  of 
34.-:.  T*:.^-  .re  «=!  'Ji=  Cwroner's  foe«.  shall  be  paid  to  said 
L  irz^'z:  1'^  :i  li.'z  T:i*sijjv  cf  ihis  S;aie«  aa  account  of  said 
e^f«c^f:7  -*^^z  z^ii  K\m^.'zr:c  azi  allowed  bj  the  Legisla- 
;«j:>e.  ^  *J>;  sin:':  "U'-fr  izA:  accounts  for  State  paupers  are 
i-Oir-r; :  Pr§€iui.  Tz-z  Corocers  who  shall  return  the  in- 
r  «.<.:.>m:.  sjiu.!  -rnlfj  c::*:-^  oaib,  ihat  the  person  found  dead, 
«2^  a  xrmiZ'.:  =o(  b^»:iiprr  to  this  State,  according  to  the 
best  of  his  kn^w^'re  ^.i  belief;  otheririse  the  expenses  of 
taLioe  up  and  buri«I,  sbali  be  paid  to  such  Coroner,  by  the 
town  where  such  dead  boor  was  fcMmd,  and  repaid  to  theni 
bv  the  town  10  which  saiJ  stranger  belonzed,  if  an  inhabitant 
rf  this  State  :  and  the  expenses  of  said  inquisition  shall  be 
paid  to  the  Coroner,  by  the  county  in  which  the  inquisition 
shall  be  taken. 
roron^M  mar  Sect.  4.  Bt  it  further  enacieJy  That  Coroners  be,  and 
jtr^'^iiTr:!'*  ^^^  hcrcbv  arc  authorized  and  empowered  to  make  service 
HiMTi'  tiMfir  and  return  of  all  writs  and  processes  to  them  duh"  directed, 
|Mrii<'H  or  in-  in  which  toivns  or  plantations  of  which  thev  are  inhabj cants, 
arc  parties  or  interested,  any  law,  usage  or  custom  to  the 
contrarj-  notwithstanding.     [Approved  March  19,  \S2\,'\ 
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Chapter  94.*  Ch.  94. 

AN  ACT  rendering  valid  die  Doings  and  Acts  of  Coroners  in  certain  cases.  [*414  J 

ISB  it  enacted  by  t}u  Senate  and  House  of  Representa-  proceedings  of 
lives,  in  Legislature  assembled^  That  the  acts  and  doings  of  ^^^^1^^ 
all  Coroners  commissioned  under  the  authority  of  the  Com- 
monwealth of  Massachusetts,  in  office  and  qualified  according 
to  law  on  the  twenty-fourth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty,  which  were 
done  and  performed  before  the  passing  of  this  act,  shall  not 
be  deemed  void  in  law  by  reason  of  any  of  the  provisions  of 
an  act,  passed  on  said  twenty-fourth  day  of  June,  entitled, 
*  'An  Act  providing  that  bonds  shall  be  given  by  Sheriffs  and 
Coroners  to  the  Treasurer  of  this  State,  and  giving  remedies 
thereon."     [Approved  March  17,  1821.] 


€hapter  95, 

AN  ACT  to  exempt  certain  Goods  and  Chattels  firom  attaeliment  and  exeeutibn, 

and  from  distress  for  Taxes. 

Be  it  enacted  by  the  Senate  and  House  of  Representa-  Enumeration 
tiveSj  in  Legislature  assembled.   That  the  wearing  apparel,  °^  "!]JJf !f*  **' 
beds,  bedsteads,  bedding  and  household  utensils  of  any  debt-  attachment, 
or  necessary  for  himself,  his  wife  and  children  ;  the  tools  of  dimn. 
any  debtor  necessary  (a)  for  his  trade  or  occupation  ;  the   ^ 
bibles  and  school  books,  which  may  be  in  actual  use  in  his4>r  Mar.  18, 1806, 
her  family  ;  all  cast  iron  stoves  and  stoves  made  of  sheet 

(a)  1.  The  term  neeeaaaryf  excludes  from  the  exemption  every  thing,  witli- 
ont  which  the  debtor  can  work  at  his  trade.  Buckingham  vn.  Billings,  18 
Moms,  86.  For  instance,  printing  types  and  forms  are  not  exempted.  Dan^ 
forth  V8,  Woodward,  10  Pick.  423. 

2.  Implements  of  bosbandry  ised  in  tilling  land  are  not  within  the  mean- 
ing of  this  act,  and  are  not  exempted  from  attachment  Daily  vs.  May, 
5  Mass.  818. 

3.  Where  the  debtor  himself  worked  in  watches,  and  his  apprentice  or 
jonmeyman  on  jewelry,  and  the  jary  found  the  debtor's  principal  bosiness 

was  that  of  a  j«weUer,  it  was  hold  that  the  toob  nsed  by  the  apprentice  or 
joarneynuui  wen  exempted.    Howard  vs,  Williams,  2  Pick.  80. 

Vol.  1.  64 
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Ch.  95.    iron,  used  exclusively  for  the  purpose  of  wanning  buiidiogs  ; 

"-^^^^^  one  cow,  one  swine  (6) ,  ten  sheep,  with  the  wool  which  may 
be  shorn  from  them,  and  thirty  hundred  of  hay  for  the  use  of 
said  cow,  and  two  tons  for  the  use  of  said  sheep,  shall  be  ex- 
empted from  attachment,  execution  and  distress  (c) :  Provi' 
ded^  That  not  more  than  one  such  stove  to  each  building, 
owned  or  occupied  by  the  same  person  or  family  shall  be  so 
exempted  :  •ind  provided  also^  That  the  beds  and  bedding, 
exempted  as  aforesaid,  shall  not  exceed  one  bed,  bedstead 
and  necessar}'  bedding  to  two  persons  (d) :  nor  the  household 
furniture,  die  value  of  fifty  dollars.  [Approved  January  23, 
1821.] 

(ft)  1.  A  swine,  tboogb  killed,  is  within  the  meaning  of  thii  provision,  and 
■o  exempted  from  attachment     Oibson  vi,  Jenny,  16  Mass-  205. 

2.  By  ch.  47S,  vol.  8,  p.  327,  h  is  provided,  that  one  cow,  and  one 
heifer  or  calf,  antil  soch  heifer  or  calf  shall  become  three  years  old,  or  shall 
have  had  a  calf;  and  two  swine,  one  of  which  shall  not  exceed  in  weight 
100  lbs.  shall  be  exempt  from  attachment  in  soch  case.  And  when  a  debtor 
shall  own  a  cow,  and  heifer  more  than  three  years  old,  or  which  has  had  a 
calf,  or  two  swine  each  exceeding  in  weight  100  lbs.  the  debtor  by  himself 
or  agent  may  elect  either  of  the  former  and  either  of  the  latter  to  be  exempt 
from  attachment.  By  ch.  841,  vol.  8,  p.  187,  all  prodnce  of  farms  while 
standing  and  growing,  and  antil  harvested,  and  com  and  groin  necessary  for 
the  sustenance  of  a  debtor  and  his  family,  not  exceeding  thirty  boshcla,  and 
all  the  debtor's  interest  in  one  pew  in  any  meeting  hoase  where  he  and  hia 
family  sUtodly  worship,  are  exempt  from  attachment.  By  ch.  394,  vol.  3,  p. 
245,  all  potatoes  raised  or  purchased  by  any  person  for  the  eonaamption  of 
himself  and  family  are  so  exempt  By  ch.  618,  vol.  8,  p.  868,  ail  firewood 
conveyed  to  any  person's  honse  for  his  family '■  use  is  so  exempt 

(e)  1.  Gooda  which  cannot  be  returned  in  the  Mone  plight,  as  bidea  in  Tmts 
Ibr  tanning,  are  not  liable  to  attachment     Band  vs.  Ward,  7  Mast.  123. 

2.  Hay  in  a  bam  is  attachable  on  mesne  process  and  snbject  to  romoral 
Ibr  safe  keeping.  Campbell  vs.  Johnson  A"  als.  II  Mass.  184.  See  cL 
80,  §  34,  ante  p.  355;  also,  above  note,  5,  2. 

8.  Private  papers  and  account  hooka  are  not  goods  attachable.  Oystead 
vs.  Shead  ^  at.  12  Mass,  506. 

(d)  Two  beds  only  are  exempted,  when  the  debtor's  family  conaiats  of 
himself  and  wife,  and  three  young  soaa.     Glidden  vs.  Smithy  16  Jtfoaa.  170. 


.    I 
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Caiapter  99. •  Ch.  96. 

XN  ACT  Cbr  the  furtlier  relief  of  poor  PrlMonen  committed  by  Execution  for  debt.        [*415] 

JlSE  U  enacted  by  the  Senate  and  House  of  k  j^dprnat 
Representativesy  in  Legislature,  assembled^  That  whenever  ^SJ'^  ** 
any  poor  prisoner  is  or  shall  be  committed  by  execution  for 
debt  in  any  of  the  prisons  of  this  State,  and  the  judgment 
creditor  is  or  shall  be  dead,  and  two  months  shall  have  elaps- 
ed since  the  death  of  such  judgment  creditor,  without  any  ad- 
ministration being  granted  upon  his  estate,  the  notice  required 
by  law  in  such  case  shall  be  served  upon  the  attorney  of  record 
of  such  judgment  creditor  in  the  suit  whereon  the  judgment 
was  rendered,  upon  which  the  execution  whereby  such  debt- 
or stands  so  committed  was  issued  :  and  such  notice  beins  . 

'  ^      o  notice  serred 

served  upon  such  attorney  in  the  same  manner  and  within  ontheAttomej 

of  record* 

the  same  time  as  notice  is  to  be  served  in  other  cases  by 
law,  shall  be  good  and  effectual  to  all  intents  and  purposes, 
as  the  same  would  be  if  duly  served  upon  the  judgment  cred- 
itor if  living.     [Approved  June  27,  1820.] 


Chapter  97. 

AN  ACT  to  direct  the  Time  and  Manner  of  exhibiting  the  Accoimtf  of  County 
TVeaaurers,  and  the  Estimates  for  County  Taxes,  and  for  other  porpoMS. 

Sect.   1.     J>£  it  enacted  by  the  Senate  and   House  of  Cvnnaor  Sta- 
Representatives^  in  Legislature  assembled^  That  the  respec-  JJj^JSi£^ 
tive  Courts  of  Sessions  in  the  several  counties  of  this  State,  ^  •»"P^y  **»- 
at  the  terras  of  the  said  Courts  holden  next  before  the  first 
day  of  January  annually,  shall  make  up  and  prepare  estimates  J^^^^  {Jii^ 
of  taxes  for  all  county  charges,   equal  at  least  to  defray  the  M-1 
expenses  which  have  accrued  or  may  probably  accrue  for  one 
year  ensuing  the  said  fiist  day  of  January,  including  the  build- 
ing and  repairing  of  gaols  and  Court  houses,  and  their  ap- 
purtenances, witli  the  debts  due  and  owed  by  the  said  coun- 
ties respectively  ;  and  the  said  estimates  being  so  made  and 
approved  by  tbe  said  Courts,  shall  be  recorded  by  the  res- 
pective Clerks  in  a  book  for  that  purpose  to  be  provided 
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Ch.  97.    and*   kept;  and  a  fair  copy  of  the  said  estimates  shall  be 

>-^^^"^^      signed  by  the  Chief  Justice  or  senior  Justice  presiding  in  the 

[♦  16]  .J  Q^y^jg   jy^j  attested  by  the  Clerks  thereof;  and  the  said 

to  be  tranjimit-  *'*•  '  ^  ^ 

ted  to  the  Sec-  Clerks  respectively  shall  transmit  the  same  to  the  office  of  the 

reuryofbute  ^  " 

before  the  6rat  Secretary  of  State,  on  or  before  the  first  day  of  January  an- 
uary  annually.  Dually,  SO  that  the  Said  estimates  may  be  laid  before  the  Le- 
gislature for  their  approbation,  at  the  session  thereof  which 
may  be  thereafter  next  holden. 

Sect.  2.     Be  it  further  enactedj  That  the  Treasurers 
nrera  to  cMb-  of  tlio  scveral  countics,  be,  and  they  are  hereby  directed 
oomuanm^'ny,  to  prepare  and  exhibit  their  accounts  as  county  Treasurers 
iw^audTliv-  aonu^^y^  (^)  ^o  the  close  of  every  year,  to  be  accompanied 
er  them  to  Uie  with  the  estimates  for  county  taxes,  being  first  allowed  and 
approved  by  the  said  Courts  ;  and  it  shall  be  the  duty  of  the 
said  Treasurers  to  deliver  the  said  accounts  to  the  said  Clerks 
Clerks  to  send  of  tlie  Courts  aforesaid  ;  and  it  shall  be  the  duty  of  the  said 
tarj  of  Slate,  Clerks  to  inclose  and  seal  up  the  said  Treasurer's  accounts 
with  the  said  estimate,  and  transmit  them  to  the  office  of  the 
Secretary  of  the  State,  that  they  may  be  examined  and  allow- 
ed by  the  Legislature,  at  the  same  time  with  the  said  esti- 
mates for  county  taxes. 
Traamireni  &c.       Sect.  3.     Be  it  further  enacted^  That  it  shall  be  the  du- 
r*****cr""**f  ^y  ^^  ^'^®  several  county  Treasurers,!  county  Attornies,  Sher- 
SessioDB  ac-     ifis,  and  all  other  persons  holding  money  or  effects  belonging 

count  of  mon-  ,     .  .  ,,  r  'e     \ 

ey,  &c.  to  tlicir  respective  counties,  annually,  or  oftener,  il  thereun- 

[fSee  ch.  464,  ^^  required,  to  exhibit  an  account  of  the  same  to  the  said 
1^.  vol.  8,  p.  CQyj-t  Qf  Sessions,  at  such  times  as  they  shall  appoint :  and 
Authority  of     ^^  samc  courts  are  authorized  to  examine   and  adjust  such 
the  Court.        accounts,  and  to  make  a  reasonable  allowance  for  all  such 
services  as  are  not  provided  for  by  law  ;  and  on  settiement 
to  cause  tlie  balances  which  shall  be  found  due  to  be  paid  in- 
to, or  from,  (as  the  case  may  be,)    the  several  county  Trea- 
suries. 
C.  Courts  of         Sect.  4.     Be  it  further  enacted^  That  the  several  Cir- 
aiiow  and  or-  cuit  Courts  of  Common  Picas  in  this  State,  be,  and  they  are 
•^"^Jccoonti'of  'lercby  authorized  and  empowered  to  receive,   examine,  and 

(a)  By  ch.  188,  §  2,  vol.  8,  p.  8,  County  Treataren  ar«  alto  raqaired  to 
publish  aimaally,  in  January,  a  full  and  fair  atatement  of  the  fioaMial  eon- 
cerns  of  their  reepectivo  counties. 
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aQow  the  accounts,  and  order  payment  out  of  the  Treasury    Ch-  98. 

of  their  respective  counties,  for  services  and  expenses  inci*  .  ^r^""''"^ 

,  ,  ,  incideotal  ex- 

dent  to  said  Courts,  any  law  to  the  contrary  notwithstanding,  penses  io  Mia 

[Approved  March  10,  1821 .]  ^^^^'^  -, . 


Chapter  98.*  [•4iti 

AN  ACr  concerning  Register^  of  Deed«. 

Sect.  1.     Jb>E  it  enacted  by  the  Senate  and  House  of 

^  •'    Register  of 

Representatives  J  in  Legislature  assembled  j  That  there  shall  deeda  to  be 
be  chosen  by  ballot,  in  each  county  within  this  State,  by  such  U)t**b"sfjteml 
persons  as  are  qualified  to  vote  for  Representatives,  at  the  ^ce^^eveVy^ft 
town  and  plantation  meetings,  on  the  second  Monday  of  Sep-  y®*"  *^^- 
tember,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  twenty-one,  and  every  five  years  thence  following,  some 
discreet  and  suitable  person  to  be  Register  of  Deeds.     And 
the  Selectmen  of  towns,  and  Assessors  of  plantations  shall  ¥**^  ^  ^^^ 
receive,  sort  and  count  the  votes  of  the  qualified  electors 
present,  and  declare  the  same ;  and  the  town  or  plantation 
Clerk  shall  form  a  list  of  the  persons  voted  for,  with  the  num- 
ber of  votes  for  each  person  against  his  name,  and  having  re- 
corded the  same,  shall  transmit  a  certified  copy  of  the  record 
to  the  Clerk  of  the  Court  of  Sessions  within  the  county,  on 
or  before  the  first  day  of  the  term  of  said  Court  next  after 
the  said  month  of  September  ;  and  it  shall  be  the  duty  of  said 
Court,  on  the  second  day  of  said  term  to  examine  the  certi- 
fied copies  of  the  records  aforesaid,  returned  by  the  Clerks 
of  the  towns  and  plantations   within  their  county  ;  and  the 
person  having  a  majority  of  all  the  votes  legally  returned, 
shall  be  declared  Register  of  Deeds,  and  shall  hold  his  office 
for  the  term  of  five  years,  and  until  some  other  person  shall 
be  chosen  and  qualified  to  act  in  his  place.     And  the  said  Re-  Register  so 
gister  shall  be  sworn  to  the  faithful  discharge  of  the  duties  of  Jworo/  and  to 
his  office,  and  shall  dve  bond  with  sufficient  sureties  to  the  f»^)»»Jjo 

'  C7  county  treasor- 

Treasurer  of  the  county,  in  the  sum  of  two  thousand  dollars  «*»  of  ^^^^  ^f 

.  ,  ScMioni. 

for  the  faithful  discharge  of  his  trust :  Provided,  That  when- 
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Ch.  98.     ever  the  Register  of  Deeds  shall  be  Treasurer  of  the  count/, 
^-^"^^"^^     such  bond  shall  be  given  to  the  Clerk  of  the  Court  of  Sessions. 
When  no  Sect.  2.     Be  it  further  enactedy  That  whenever  it  shall 

cho^M^mail*  jjgppgn  ^j^at  jjQ  person  shall  have  a  majority  of  all  the  rotes 
wiiat  P'^''^^  legally  returned,  for  a  Register  of  Deeds  in  any  county  with- 
had  at  another  in  this  Slate,  it  shall  be  the  duty  of  the  Court  of  Sessions  to 
issue  tlieir  warrants  to  the  Selectmen  of  towns,   and  to  the 
[♦418]       Assessors*  of  plantations,  to  call  meetings  of  the  qualified  elec- 
tors, to  vole  for  a  Register  of  Deeds ;  and  the  votes  shall 
be  received,  sorted,  counted  and  declared,  and  lists  thereof 
recorded  and  certified  to  the  Court  of  Sessions,  in  the  man- 
ner prescribed  in  the  first  section  of  this  act ;  which  certifi- 
ed lists  shall  be  returned  to  the  Clerk  of  the  Court  of  Ses- 
sions previous  to  the  time  to  which  said  Court  shall  adjourn, 
for  the  purpose  of  examining  the  same. 
Rrciiterof  Sect.  3.     Be  it  further  enactedy  That  every  Register 

Deeds  to  re-     q{  Deeds  in  this  State,  for  each  deed  or  instrument  made  for 

ceive  17  cents 

doty  on  all       thc  conveyance  of  land,  or  any  title  therein,  brought  to  Ins 

uCMi4    ttx-t*.     tor        

uMvf county,    ofiicc  to  be  recorded,  shall,  before  he  record  the  same,  de- 
mand and  receive,  of  the  person  bringing  the  same,  seventeen 
cents ;  and  on  or  before  the  first  day  of  April  annually,  shall 
account  on  oath  for,  and  pay  to   the  Treasurer  of  the  same 
county,  all  the  duties  that  shall  be  so  received  ;  and  said  Re- 
gister shall  be  allowed  for  receiving  and  paying  said  duties,  at 
the  rate  of  two  per  cent,  thereon. 
When  Register       Sect.  4.     Be  it  further  enactedy  That  when  any  Regis- 
of  miscouSuct^,  ^^^  ^^  Deeds,  upon  the  presentment  of  the   Grand  Jury,  or 
his    '"  rd^^*  information  of  the  Attorney  General,   in  tlie   Supreme  Judi- 
be  delivered  to  cial  Court,  shall  by  confcssiou,  demurrer,  verdict  or  default. 

Clerk  of  Su-  •',  '  ,  '     ,  ,    ' 

preme  Judicial  after  reasonable  notice,  be  found  guilty  of  misconduct  or  mis- 
behaviour in  his  said  office  ;  or  that  by  reason  of  infirmity  of 
lMa».  Stat,  body  or  mind,  he  is  incapable  of  discharging  the  duties  ihere- 
$  6.]  '  '  of ;  the  said  Court  shall  enter  up  judgment  thereon  that  the 
same  Register  be  removed  and  displaced  from  the  said  office  ; 
and  thereupon  issue  a  writ  to  the  Sheriff  of  the  same  county, 
to  take  thc  books  and  papers,  to  the  said  office  belonging, 
and  them  deliver  over  to  the  Clerk  of  said  Court,  to  be 
by  him  carefully  kept,  until  a  Register  shall  be  duly  chpsea 
and  qualified  as  the  law  directs. 
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Sect.  6.     Be  it  further  enacted,  That  upon  the  death,     Ch.  98. 
resignation,  or  removal  of  any  Register  of  Deeds,  two  or     ^^-^^^^^ 
more  Justices  of  the  Sessions,  living  in  or  near  the  shire  death,  resisoa- 
town  of  the  county,  shall  issue  their  warrants,  directed  to  the  ofv^gl^rj 
Selectmen  of  the  several  towns,  and  assessors  of  plantations,  ^*^'**  proceed- 

'  r  '   ingjj  are  to  be 

within  such  county,   directing  them   to  convene  the  inhabi-  ^^' 
tants  of  their  respective  towns  and  plantations,   qualified  as  fMnss.  Stat, 
aforesaid,  and  to  proceed  to  the  choice  of  some  person  qual-  §  2.]    ' 
ified*  as  aforesaid,  to  fill  up  the  vacancy;  and  the  said  Jus-       [**1®1 
tices  shall  make  their  warrants  returnable  to  themselves  at  a 
day  certain,  and  shall  give  notice  to  the  other  Justices  of  the 
Sessions  of  their  proceedings  therein,  and  request  them  to 
meet  upon  the  day  appointed  for  the  return  of  the  said  war- 
rants, at  some  certain  place  in  the  shire  town  ;  and  the  major 
part  of  the  Justices  of  such  Court,  who  shall  meet  at  the  time 
and  place  assigned  as  aforesaid,  shall  examine  the  returns 
made  as  before  directed,  and  the  person  having  the  majority 
of  votes,  after  being  sworn,  and  giving  bonds  as  aforesaid, 
shall  be  the  Register  of  Deeds  for  such  county,  until  the  time 
appointed  by  this  act  for  tlie  election  of  Register  of  Deeds 
throughout  the  State. 

Sect.  6.     Be  it  further  enacted,  That  whenever  a  va- 
cancy! in  the  office  of  Register  of  Deeds  in  any  county  shall  [fSee  addi- 
happen,  the  Clerk  of  the  Supreme  Judicial  Court  of  such 
county,  being*  fii'st  sworn  to  the  faithful  discharge  of  the  trust,  cawy,  cierk' 
shall  take  into  his  custody  the  several  books,  wherein  the  di^3*Cwirt  to 
deeds  and  conveyances  of  land  are  recorded,  together  with  ^^^^hmT** 
the  deeds  and  other  papers  to  the  said  office  belonging.     And  ami  perfora 

,1      certain  niitifli 

the  said  Clerk  shall  receive  all  deeds  and  other  papers  brought  ofRegisterT^- 
to  be  recorded,  during  such  vacancy,  and  he  shall  note  there-  I^IJjy,  ^" 
on  the  time  of  their  being  received,  and  the  record  shall  bear 
date  accordingly  ;  and  such  Clerk  is  also  empowered  during 
such  vacancy,  to  make  out  attested  copies  of  any  such  deeds 
and  other  papers  and  records  to  him  committed  as  aforesaid  ; 
which  copies  shall  be  valid  to  all  intents  and  purposes  as 
though  the  same  had  been  made  out  by  any  Register  qualified 
as  aforesaid  ;  for  which  copies  the  said  Clerk  shall  be  allow- 
ed the  same  fees  as  is  or  may  be  provided  for  Registers  in 
similar  cases.     And  upon  the  appointment  of  a  Register  as 
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Ch.  99.     aforesaid,  he  shall  deHver  up  the  said  books,  deeds  and  pa- 
pers,  into  his  hands.     [Approved  March  19,  1821.] 

Additional  Act,  ch.  287,  VoL  3,  p.  137. 


[•430]  Chapter  99.* 

AN  ACT  directiog  the  time  and  manner  of  appointing  Coanty  Trearareri,  and  for 

other  purposes. 

^       -,  Sect.   1.     Jl>E  it  enacted  by  the   Senate  and  House  of 

arertobecho-  Represent atwes^  in  Legislature  assembled^   That  there  shall 
2d  Monday  of  be  annually  chosen  in  each  county  within  this  State,  on  the 
second  Monday  of  September,  by  the  written  votes  of  such 
choosing.         pcfsons  as  are  by  the  Constitution  qualified  to  vote  for  Rep- 
resentatives in  the  several  towns  and  plantations,   a  discreet 

I  Mass.  Stot.  .  ! 

far.  23, 1796,  suitable  pcrson,  being  a  freeholder  and  resident  in  the  same 

county,  for  a  county  Treasurer ;  the  votes  to  be  counted  and 
sorted  in  the  town  or  plantation  meeting  by  the  Selectmen 
or   Assessors   thereof,  and   town  or   plantation  Clerk ;  the 
names  of  the  persons  voted  for,  and  the  number  each  person 
Copy  of  record  had,  shall  be  recorded  by  the  Clerk  in  the  town  or  plantation 
sent  under  seal  book,  and  an  attested  copy  of  such  record  shall  be  transmit- 
^SenioDs.*^  ted  under  seal  to  the  nextf  Court  of  Sessions  to  be  held  with- 
IfTime  of      in  and  for  the  same  county,  on  the  first  day  of  the  Court's 
com;  of  record,  sitting ;  there  to  be  opened  and  compared  with  the  like  re- 
ek S9i,YoL8,  turns  from  the  several  towns  and  plantations  in  such  county  : 
I^J^  ^  and  the  person  having  the  majority  of  the  said  votes,  and  ac- 

tobe  sworn  and  cepting  of  the  said  office,  after  being  sworn  to  the  faithful 
discharge  of  the  trust  before  the  said  Court,  or  any  two  Jus- 
tices, quorum  unus,  and  giving  bond  (a)  for  the  fiuthful  dis- 
charge of  the  trust,  with  sufficient  sureties,  in  such  penal 
sum  as  the  Court  shall  direct,  to  the  Clerk  of  said  Court  for 
and  to  contin-  ^^®  same  county,  for  the  time  being,  and  his  successor  in  that 
no  in  offiee  till  office,  shall  Continue  in  the  said  office  for  the  term  of  one 

(a)  The  bond  in  noh  case  is  iotaoded  to  prot«et  the  ptblie  daring  Ike 
year  Ibr  whif h  the  Traoiarer  wat  elected,  Bigelow  v$.  Bridge^  8  Ma»M. 
275. 
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^  year,  and  uniil  some  other  person  shall  be  chosen  and  qua\i-    Cu.  99. 
fied  as  aforesaid  in  his  room.     And  in  case  upon  comparing     ^"f^'T^ 

*  "^         o  aootner  is  cho- 

the  votes, returned  as  aforesaid,  no  person  shall  have  a  major-  •«>  and  qoaii- 
ityof  tlie  whole  number  of  votes  retuined,  or  the  person  In  caise  of  ao 
chosen  shall  decline  accepting  the  office,  or  after  accepting,  pr^ceedim- 
shall  die  or  resign,  or  remove  out  of  the  county  within  the  ^"^  **  ^  *"• 
year  ;  then^iai^d  in  such  case,  it  shall  be  lawful  for  the  Jus- 
tices :pf  the  same  Court  to  appoifit,,  by  ballot,  a  suitable  per- 
son, being  a  freeholder  in  the  same  county,   to  that  office  ; 
and  the  person  thus  appointed  by  the  Coqrt^.of  Sessions,       [*42l] 
and  accepting  tlie  ofUce,  and  being  sworn  to  the  f^Mtbftil  dis- 
charge of  the  trust,  and  giving  bond  as  before  directed,  shall 
be  Treasurer  of  said  county  for  the  remainder  of  the  year, 
and  until  some  other  person  shall  be  chosen  and  qualified  in 
manner  as  aforesaid. 

Sect.  2.     Be  it  further  enacted,  Th^t  all  monies  receiv-  County  Treat- 
ed by  the  county  Treasurer,  for  the  use  of  the  county,  shall  "o  peying"(M»ui^ 
be  improved  and  employed  by  him  for  the  defraying  county  ^^  ^^^s»* 
charges,  as  the  Court  of  Sessions,.  Circuit  Court  of  Common  i^^-  §  *•!   . 
Pleas,  and  the  ^Supreme  Judicial  Court,  shall,  pursuant  to 
law,  from  time  to  time,  by  their  order  in  writing,  direct  and 
appoint ;  and  each  county  Treasurer  shall  account  with  the 
Court  of  Sessions  for  the  same  county  of  which  he  is  Treas- 
urer, for  all  his  receipts  and   payments  ;  whicli   Court   shall 

-  make  him  such  allowance  for  his  executing  the  duties  of  his 
office  as  to  them  shall  seem  reasonable. 

Sect.  3.     Be  it  further  enaeted-,  ^hat  each  county  Trea-  To«iforcap«T- 
surer,  respeptively,  be,  and  hereby  is  authorized  andmnpow-  "fH^.f^SZ 
ered  to  draw  in  and  enforce  the  payment  of  all  county  rates  manner  m 
and  taxes,  assessed  agreeably  to  the  directions  of  law,  by  the  r«r.        ^ 
same  rules  and  methods  prescribed  for  the  Treasurer  of  the  [ib.  §  «.]  •; 
State  to  gather  in  the  rates  and  taxes  a3$esscd  for  the  use  of 
the  State,  and  shall  annually  lay  before  the  Legislature  an  ac-  ^^ .     ^  ^^ 

.  count  of  all  monies  that  shall  have  been  raided  in  the  county  count  annually 

•^    before  the  Le- 

to  which  he  belongs  by  assessments  on  the  several  towns  and  gwlaiure,  of 
places  therein,  or  by  any  other  way  or  mannerby  bim  receiV^-  ftc.  and  how 
.  ed  as  county  Treasurer,  and  how  the  sam0  have  been  dispos-  ****'*^     * ' 
ed  of ;  and  no  further  assessments  shall  be  made-  on  the  sey- 
eral  towns  and  places  in/the  county  to  which  be  belongis  until 
Vol.  I.  65 
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Ch.  100.  the  sud  account  has  been  offered  to  tbe  Legislature  and 
allowed  hy  tbem. 
,^  Sect.  4.  Be  it  further  tnaeiedy  That  from  and  after 
flimbb  to  te  the  passing  of  this  act,  no  person  shall  be  eligible  as  county 
Tnamnr.  Treasurer,  who  holds  the  office  of  Attomqr  Gtenend,  or  who 
is  empowered  to  act  as  Attorney  for  the  Stale  witfam  tbe 
county,  nor  any  person  holding  the  office  of  Justice  of  the 
Circuit  Court  of  Common  Pleas,  Clerk  of  the  said  Couit,  or 
Sheriff. 

Sect.  5.     Be  it  further  enacted^  That  in  all  civil  actions, 
[M23]      in  ^hich  the  State  shall  be  a  party,  whether  by  scire  facias,* 

CosU  paid  to  . 

ckriu  to  Iw  or  Other  suit  or  process,  the  costs  which  may  be  taxed  in  fa- 
Kti^p^^^^  vour  of  the  State,  and  which  may  be  paid  before  any  execu- 
gjJJ;"^!^^  tion  shall  issue,  shall  be  paid  to  the  Clerk  of  the  Court  in 
oT&IL"'  **"  which  said  suit  shall  be  pending,  and  by  him  immediately  paid 
akiea,  lie.  over,  without  any  deduction,  to  the  Treasurer  of  the  county, f 
ne'ch.  iss  ^^^  ^^^  account  for  and  settle  the  same  with  the  State  Trea- 
A^'i^  LS^  surer,  in  the  same  manner  as  is  provided  by  law  for  the  set- 
p.  aos.]  tlement  and  adjustment  of  accounts  by  coimty  Treasurers  of 

fines,  penalties,  and  forfeitures  and  costs  in  criminal  prosecu- 
tions.    [Approved  March  15.  1821.] 

Additioaal  Act,  ch.  S89,  Vol.  3;  p.  198. 


Ckapter  lOO. 

AN  ACT  K^MCting  the  OflioM  and  Duties  of  the  Attoraej  GtBCtml  uid  Coimty 

Atlorniet. 

<*"2jtt«^       Sect.  1.     UE  it  enacted  by  the  Senate  and  Onue  of 
pointed  ens'*"  itepresentatives^  in  Legislature  asHmbled,  That  the  Attomies 
manoer'^aniu  ^^^  ^®  State,  in  the  several  counties,  shall  be  appomted, 
^gJ[^3j^UJ|^^  commissioned  and  sworn  in  the  same  manner  as  the  Attorney 
•ttoraice.         General  is  ;  and  it  shall  be  the  duty  of  the  said  county  At- 
[MiM.  Stat.    ^™'®s,  within  their  proper  counties,  to  appear  and  act  in 
Jw  M,  1807,  behalf  of  the  State,  and  of  their  said  counties  respectively, 
in  all  cases  in  which  the  State  or  county  may  be  a  party,  in 
the  Circuit  Courts  of  Common  Pleas  and  the  Supreme  Judi- 
cial Court ;  in  the  absence  of  the  Attorney  General ;  and  ia 
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such  Other  prosecutioDs^  in  behalf  of  this  State,  as  mqr  be    Ch.  101. 
peinted  out  to  them,  by  instructions  from  the  Attorney  Gen* 
end  :  Pnmded^  That  nothing  herein  cantamed  shall  be  con^ 
stnied  to  excuse  the  Attorn^  General  from  attending  to  his 

as  heretofore,  in  the  Supreme  Judicial  Court. 


JGisflT.  3»     Be  it  further  enacted.  That  no  Attorney  Gen-  Amnm 
end  Of  Comty  Attorney,  shall  receive  any  fee  or  reward,  ^JJSii^^ 


IWIB  behalf  of  any  prosecutor,  for  services  in  any  pros-  jj^'^**^  ^*** 
cutioa  to  which  it  shall  be  his  official  duty  to  attend  ;  or  dur-  ecutor,  or  to 

.  comwel    eitber 

mg  Vie  pendency  of  such  prosecution  be  concerned  as  coun-  party,  in  a  cW- 
sel  or  attorney,  for  either  party,  in  any  civil  action  depending  pending  on  the 
on  the  same  fiicts.     [Approved  March  15,  1821.]  ^^!]' 


Chapter  lOl.*  [*433] 

AN  ACT  conoening  NuCariee  Pnblie. 

Sect.   I.     JlSE  it  enacted  by  the  Senate  and  House  of  „     .     ^, 

.  ^  •'   Notaries  Pttb- 

Representatives,  in  Legislature  assemokd.  That  every  No-  Uctohateieal 
tary  Public  shall  constantly  keep  a  seal  of  office,  whereon  device,  ke. 
shall  be  engraven  his  name,  and  the  words  Notary  Public,  "*"*****• 
and  Maine,  together  with  the  arms  of  the  State  or  such  other 
device  as  he  may  choose. 

Sect.  2.  Be  it  further  enacted.  That  it  shall  be  the  Dmiee^n^Ok- 
duty  of  each  Notary  Public,  to  note  or  enter  of  record,  JjJii^JrSl 
whenever  requested,  all  losses  or  damages  sustained  or  ap-  •""«§, toi 
prehended,  by  sea  or  land,  and  also  all  averages  and  such  .,  ^ 

other  matters  as  by  mercantile  usages,  appertain  to  his  office, 
and  cause  protest  thereof  to  be  duly  and  formally  made.  And 
all  facts,  extracts  from  documents  and  circumstances  by  him 
so  noted,  shall  be  sworn  to,  and  subscribed  by  all  the  persons 
appearing  to  protest ;  and  the  Notary  Public  shall  note,  ex- 
tend, and  record  the  protest  of  the  persons  so  appearing  and 
deposing ;  and  he  shall  grant  authenticated  copies  thereof, 
under  his  signature  and  notarial  seal,  to  all  such  as  demand 
and  pay  for  the  same. 

Sect.  3.     Be  it  further  enacted,    That  every  Notary 


.'  It  - 
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Cii.  101.    Public,  when  a  foreign  or  inland  Bill  of  Exchange,  not  duly 

^•-^^^^^     honored  by  the  drawee,  is  committed  to  him  shall  on  request, 

ur  inUiiJ  i>iib  go  in  pcrson  widi  sucli  bill  to  the  drawee  and  demand  of  him, 

aogc.     ^^  ^^  j^.^  usual  abode,   acceptance  or  payment  thereof,  (as 

(See  ante   p.  ilie  cQse  may  be,)  and  if  he  neglect  or  refuse  to  accept,  or 

'     "     *     lo  pay  the  same,  the  said  Notary  Public  shall  note  a  protest 

ilierenf,  and  immediately  enter  of  record  a  copy  of  said  bill ; 

and  alio  the  answer  or  reason  given,  why  the  drawee  refuses 

to  accept  or  pay  the  said  bill,  or  his  absence  or  silence,  as 

the  case  may  be,  and  on  request,  he  shall,  to  any  demandant, 

furnish  a  copy  of  his  record,  in  due  form  of  a  protest,  under 

Notices    on     his  hand  and  notarial  sen!  :  and  in  like  manner,  all  notices  to 

notes  loeiulor-  endorsers  of  proniissory  notes,  and  of  the  assignments  thereof, 

sets  and  others.         ,      ,  ^     ,  .     '  r     n      i  i*        • 

and  al.so  of  the   assignments  oi  all  obligations,  contracts  or 
otlier  writinss  obliiratorv  sicned,  mav  be  civcn,  noted  of  rec- 
ord,  protested  and  certified  on  request  of  the  person  inter- 
ested. 
[•I2ti  Sect.  4*.     Be  it   furtlur  enacted^  That  every  Notary 

IVotaric:     may  *  ^  j  j 

take  cipporfi-*  Public,  duly  sworn,  be  and  he  hereby  is  fully  authorized  and 
uam  and  to  iw  empowered  to  take  depositions  m  perpetual  remembrance  of 
Sutp.  ibe  thing:,  and  depositions  to  be  used  or  sent  out  of  this  State, 

warrant/of '  ^^  g'  aul  Warrants  of  survey  on  vessels  damaged,  and  lo  cer- 
suncy  on  \e»-  ijfy  countiy  products;  and  in  general   to  do  and  perform  all 

acts  and  things  usually  done  by  Notaries  Public  (a). 
— Tokceprrc-       Skct.   5.      Jh  it  further  enacted^  That  it  shall  be  the  duty 
wi*  *c. '^"^  of  every  Notary  public,  to  note  and  record   at  length,    in  a 
book  of  records  kept  for  the  purpose,  all  acts,  protests,  dep- 
ositions, and  other  things  by  him  noted,  or  done  in  his  ofli- 
cial  capacity  :  and  all  copies  or  certificates   by  him  granted, 
shall  be  under  his  hand  and  notarial  seal. 
itecortljof.No-       Si:cT.  G.     Be  it  further  enacted^  That  on  the  death,  re- 
ctSc*™-  rcmol  signation,  or  removal  from  office  of  any  Notary  Public  wiih- 
P^ited  i^  ?he'  *'"  ^'"^  Slate,  the  records  of  the  said  Notary  Public,  together 
Clerk's  ouice.    ^  Jth  all  the  papers  relating  to  the  business  of  the  office  shall 
Fc»^,  n»9,  ^^  deposited  in  the  office  of  the  Clerk  of  the  Judicial  Courts 
^  ^-J  for  the  same  county  in  which  the  said  Notary  Public  resided, 

(a)  Notarial  certificates  relative  to  ships  and  vciiela  are  net'er  considered 
as  evklcncG,  except  ia  coitradictioQ  to  evidence  given  in  regular  form  bjr  the 
party  making  the  protest.      Welsh  m.  Barrett,  16  Mass.  884. 
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and  any  Notary  Public  who,  on  his  resignation,  or  removal    Ch.  102. 
from  office,  shall  neglect  to  deposit  such  records  and  papers     ^-^"^^"^^ 
in  the  Clerk's   office  as  aforesaid,    for  the  space  of  three 
months,  shall  forfeit  and  pay  a  sum  not  less  than  fifty  dollars, 
nor  more  than  five  hundred  dollars.     And  if  any  executor  or  penalty  for 
administrator  of  any  deceased  Notary  Public,  shall  neelect  to  n^g.'ec'  Jp  «*«- 

•'  •'  '  ^        ^       pofit  •nch  r«c» 

lodge  said  records  or  papers  as  aforesaid,  which  shall  come  in-  ords. 
to  his  hands,  in  the  Clerk's  office,  for  the  space  of  three  months 
after  his  acceptance  of  that  trust,  he  shall  forfeit  and  pay  a 
sum  not  less  than  fifty  dollars,  nor  more  than  five  hundred 
dollars.     And  if  any  person  shall  knowingly  destroy,  deface.  Penalty  fordo- 
or  conceal  any  records  or  papers  of  any  Notary   Public,  he  jurmg"aieni."" 
shall  forfeit  and  pay  a  sum  not  less  than  two  hundred  dol- 
lars, nor  more  than  one  thousand  dollars,  and  shall  be  more- 
over liable  to  an  action  for  damages  by  the  party  injured. 

Sect.  7.       Be  it  further  enacted^  That  it  shall  be  the  clerks  to  keep 
duty  of  the  several  Clerks  of  the  Courts  aforesaid,  to  receive  p^^ofSre^ 
and  safe  keep,  all  the  records  and  papers   directed  by  this  ^<*''^'- 
act,   to  be  deposited  in  their  offices,  and  give  attested  copies  fib.  §  2.] 
of  any  of  said  records  or  papers,  when  required  ;  for  which 
service*  each  Clerk  shall  be  allowed  the  same  fees,  as  are  or       [•4»5] 
may  be  allowed  by  law  to  Notaries  Public.     And  copies  so 
given  by  the  said  Clerks,  arc  hereby  declared  to  be  as  valid 
as  if  the  same  had  been  given  by  the  said  Notaries.     And  all  Forfciturei 
forfeitures  under  this  act,  shall  be,  one  half  to  the  State,  the  ^°^  diairibut- 
other  half  to  him  or  them  who  shall  sue  for  the  same,  to  be 
recovered  in  an  action  of  debt  in  the  county  where  such  No- 
tary Public  resided.     [Approved  March  17,1821.] 


Chapter  109. 

AN  ACT  efltablishing  the  Duties  to  be  paid  by  ccrtiiiu  Officers  therein  named. 

Sect.   1.     J3E  it  enacted  by  the  Senate  and  House  of 
Representatives  J  in  Legislature  assembled^  That  every  Sher-  missioned    bj 
iff,  every  Clerk  of  any  Court  of  record,  every  county  Attor-  "^ 

ney,  every  Judge  of  Probate,  every  Register  of  Probate,' 
every  Justice  of  the  Peace,  every  Coroner,  every  Notary 
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Ch.  102.    Public,  and  every  Inspector  General,  duly  commissioned 
^^'^^^^^     under  the  Government  of  the  Commonwealth  of  Massachu- 
setts, whether  sworn  to  act  as  such  or  not,  shall  on  or  before 
J^J^^e*^    ^  ^'  ^y  ^^  February  next  take  and  subscribe  the  oaths 
<*^»  required  of  like  officers  by  the  Constitution  and  Laws  of  this 

.     State,  and  each  such  Sheriff  of  the  counties  of  York,  Cum- 

sad  to  iMiy  OB- 

tiei  to  eooMy  berland,  Lincoln  or  Kennebec,  shall  pay  fifty  dollars,  and  of 
any  other  county  twenty-five  dollars,  each  such  Clerk  of  the 
county  of  York,  Cumberland,  Lincoln  or  Kennebec,  shall 
pay  forty  dollars,  and  of  any  other  county  twenty-five  dollars, 
each  county  Attorney  shall  pay  five  dollars,  each  such  Judge 
of  Probate  shall  pay  seven  dollars,  each  such  Register  of 
Probate  shall  pay  ten  dollars,  each  such  Justice  of  the  Peace 
shall  pay  five  dollars,  each  such  Coroner  shaU  pay  three  dol- 
lars, and  each  such  Inspector  General  shall  pay  twenty  dol- 
v^1|,^2^7j  '^^'^t  ^o  ^6  Treasurer  of  his  county  ;  and  if  such  Sheriff, 
Clerk,  county  Attorney,  Judge  of  Probate,  Register  o(  Pro- 
bate, Justice  of  the  Peace,  Coroner  or  Inspector  General 
shall  fail  either  to  take  such  oath,  or  to  pay  the  money  here- 
^'      1C.J      ^y  required,  on  or  before  the  first  day  of  February  next,  he 
act  oa  fiuiore.  shall  be  thereaftcrwards  disqualified  to  act  under  the  same 
[M36]      commission*   except  to  complete  any  busmess  previously 
commenced  under  the  authority  of  such  commission. 
Penom  ap-         Sect.  2.     Bt  it  further  enocttdj  That  every  Sheriff,  ev- 
ffi"  State  to  ^U  Clerk  of  such  Court,  every  county  Attorney,  every  Judge 
pay  datiw.       q[  Probate,  every  Register  of  Probate,  every  Justice  of  the 
[Doty  required  Peace,  every  Coroner,  and  every  Inspector  General,  com- 
boiUhedr^See  "Missioned  by  the  Government  of  this  State,  shall  within  sixtj 
p*i^i^^''^'  days,  from  and  after  his  being  qualified  to  act  under  such 
commission,  pay  into  the  Treasury  of  his  county  the  sum 
respectively  as  is  herein  before  required  of  like  officers,  and  if 
lect.  any  officer  mentioned  in  this  act  shall  fail  to  pay  the  sums 

herein  required,  he  shall  for  each  and  every  official  act  by 
him  performed,  forfeit  and  pay  the  sum  of  five  dollars  to  be 
recovered  by  indictment  to  the  use  of  the  county  where  he 
resides,  or  by  action  of  debt  in  any  Court  proper  to  try  the 
same,  to  the  use  of  the  person  who  shaU  sue  therefor. 
Duty  of  county  Sect.  3.  Bt  it  further  entictedy  That  it  shall  be  the  du- 
Treaaorer.       jy  ^^f  ^i,^  county  Treasurer,  at  aU  times  when  he  shall  make 
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out  his  account  curreut  with  the  State  for  settlement  to  credit  Ch.  108. 
all  sums  he  shall  have  received  bj  virtue  of  this  act,  and  the 
names  of  the  men  from  whom  he  shall  have  received  such 
money,  subsequent  to  his  closing  his  next  preceding  account. 
[Approved  June  28,  1820.] 

See  next  cli. ;  also  ch.  286,  vol.  3,  p.  126. 

Chapter  lOS. 

AN  ACT  relating  to  tbe  payineiil  of  Dotiet  by  Officen. 

Be  U  enacted  by  the  SefuUe  and  Hauee  of  JUpresenta- 
tivesy  in  Legislature  aseembledy  That  the  duties  required  by 
^^  An  Act  establishing  the  duties  to  be  paid  hy  certain  offi- 
cers therein  named,"  may  at  the  option  of  the  person  pay- 
ing the  duty,  be  paid  to  the  Treasurer  of  the  State,  or  to  the 
Treasurer  of  the  county,  as  in  said  act  is  directed.  [Ap- 
proved March  17,  1821.] 


Chapter  104.*  [M27] 

AN  ACT  directing  before  whom  aU  Judicial  and  ChU  Officen  shaU  be  qnaliaed, 
where  not  otherwise  proTided  ibr  in  the  ConttitntioB. 

Sect.  1.     JlSE  it  enacted  by  the  Senate  and  House  of  Certain  i^- 
Repreeeniativei  in  Legislature  assembled,  That  the  Justices  Vw^  beibr« 
of  the  Supreme  Judicial  Court,  the  Attorney  General,  Sec-  S^'  ^ 
retsarjy  Treasurer,  Adjutant  General,  and  Quarter-Master  S^^^^j  *• 
General,  shall  take  and  subscribe  the  oath  or  affirmadon  re- 
quired by  the  Constitution  before  the  Governor  and  Council, 
when  in  session,  and  in  their  recess  before  any  two  members 
of  the  Council ;  and  that  every  other  person  elected,  appoint-  ^  ^ 

ed,  or  commissioned  to  any  Judicial,  Executive  or  Civil  of-  any  one  of  the 
fice,  under  this  State,  shall  take  and  subscribe  the  same  be-  ^^""^^ 
fore  any  one  of  the  Council,  or  before  any  one  of  the  Magis- 
trates commissioned  by  the  Governor  for  that  purpose,  ex-  r*comL  art. 
cepting  in'  such  cases  where  the  Constitutionf  has  otherwise  ^»  *>^  p-  '^•l 
provided. 
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Ch.  105.        Sect.  2.     Be  it  further  enacted y  That  a  law  passed  the 

^-^"^^"^^     thirteenth  day  of  June  last,  directing  before  whom  all  Judi- 

ciauM."  cial,  Civil  and  Military  Officers  shall  be  qualified,  he,  and  the 

same  is  hereby  repealed.     [Approved  February  10,  1821.] 


Chapter  MS. 

A.N  ACT  cstabliiibing  and  regulating  the  Fees  of  tbc  teveral  Officeri  and  other 

pertoDt  therein  Bkentioned. 

[Maaa.  Slat.        Sect.   1.     13lEi  it  enacted  by  the   Senate  and  House  of 

Feb.  18,  1796,  ^  •' 

June  21,1798,  Representatives^  in  Legislature  ossembledj  That  the  fees  of 
June  lei  i80o|  the  several  persons  hereafter  mentioned  for  the  services  re- 
June  22,*  is>03i  spcctively  annexed  to  their  names,  shall  be  as  follows,  viz. 

June22;i8b4.i  jostices'  F«Et. 

,  ^^  For  every  blank  writ  of  attachment  and  summons  tbcreoiip  o^.orifiiMl  saoHnom 

— seventeen  cents. 

For  tlic  dcchiratioD  in  each  writ  of  attachment  and  smnmons  thereon,  or  origi- 
nal summons  triable  before  a  Justice — forty  cents, 
1*428]  Every*  subpoena,  for  one  or  more  witnesses — ten  cents. 

For  the  entry  of  an  action,  or  filing  a  complaint  in  civil  causes,  including  filing 
of  pajiers,  swearing  witnesses,  examining,  allowing,  and  taxing  the  bill  of  ooatM 
and  entering  up  tiic  judgment  and  recording  the  same — sixty-one  cents.  The  trial 
of  an  issue — fifty  cents. 

Copy  of  every  original  paper  or  record,  if  under  a  page — leu  etnls;  if  upwards 
of  a  page,  at  the  rate  of  twelve  cents  per  page. 

Writ  of  execution — twenty-five  cents. 

A  recognisance  to  prosecute  an  appeal,  including  priooip»l  and  sorety— Ivcisly 
cents. 

Taking  a£Eklavits  out  of  Court  to  be  used  in  the  trjkl  o£  aay  eanM  aetaal^  de- 
pending— ttoenty  cents;  for  the  Justices  traval  therefor  b^th  going  oat  and  return- 
ing home,  at  the  rate  oC fifty  cents  for  every  ten  miles;  for  writing  the depositioo, 
caption  and  notification,  at  the  rate  of  twsh^  eeiii^'per  puge;  and  the  Jostiee  trho 
shall  take  any  deposition  shall  certify  his  own  and  the  deponent's  fres  smd  ofioer'a 
fees  and  nothing  more. 

Taking  affidavits,  in  perpetual  remembrance  of  the  thing,  to  each  Joatice — twan- 
iy  cents;  and  for  his  travel  and  the  writing,  the  same  aa  in  the  Mie  last  mentioned. 

Administering  an  oath  to  persons  appointed  to  apjpraise  eitates,  or  to  apprmiaa 
and  divide  real  estfttes,  togethfeij  with  certificates  of  the  same— /tnenly  eenit. 

Administering  an  oath  to  one  or  more  witnesses  at  the  same  time,  before  refer- 
ac0  or  arbitrators^-lvenly  cents;  and  for  travd  lor '  that  purpose,  the  wsaxm  ma  ia 
tbecaseof  taking  affidaviui.  •., 

Taking  the  acknowledgement  of  a  deed  with  one  or  more  sealsj  providod  it  bo  at 
ooe  and  at  the  same  time,  and  certif>-ing  ihe  same— «««#nle«ii  cents. 

Csraating  a  wfrrantr  twfeoriqg  a^praiften,  rtlading  to  slriya,  aihd  eateruig  the 
■ame — thirty-two  cents. 
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Adminittering  oaths  in  all  otlMer  cases  with  certificates,  except  oaths  to  town  or    Ch.  105. 
parish  officers — twenty  eetUa,  v^'^v-^y 

Receiving  a  complaint  and  issning  a  warrant  in  criminal  cases — -fifty  eent». 

Entering*  a  complaint,  in  criminal  prosecutions,  swearing  witnesses,  rendering        [*420] 
judgment  and  recording  the  same,  examining,  allowing,  and  taxing  the  costs  and 
filing  the  papers — »eveniy-/ive  cents. 

Recognising  persons  charged  with  crimes  for  their  appearance  at  the  Circuit 
Court  of  Common  Pleas,  or  at  the  Supreme  Judicial  Court  and  for  certifying  and 
returning  the  same,  with  or  without  sureties — twenty-Jive  eent»,  to  he  paid  by  the 
person  so  recognising. 

For  a  mittimus  for  the  commitment  of  any  poion  on  a  criminal  accusation-— 
twenty-five  cenie. 

Recognisance  of  debt  and  recording— /or ty-ttoo  cents;  drawing  rule  and  ac- 
knowledging the  same — thirty-three  cents. 

Writ  to  remoTe  a  nuisance — thirty-three  cents, 

coROirER's  FEES.  Coroner*s  fees. 

For  serving  a  writ,  summons  or  execution,  and  for  collecting  the  monies  dua 
thereon,  and  for  travel  in  returning  precepts  and  inquisitions  the  same  allowance, 
as  is  by  this  act  allowed  to  SheriflTs  for  similar  services. 

For  a  bail  bond — twenty-five  cents;  every  trial  where  the  Sheriff  is  concerned 
•"'twenty-Jive  cents;  and  the  same  for  attending  the  Jury  therein. 

Granting  a  warrant  and  taking  an  ioquisilioa  on  a  <lead  body — one  dollar;  if 
more  than  one  at  tho  same  time,  and  who  came  to  their  death  by  tlie  same  menns— 
twenty  cents  for  each  one  aAer  the  first.  y 

Travel  and  expense  for  taking  an  inquisition — one  dollar  a  da^^^o  each  of  tho 
jurymen,  for  their  travel,  if  above  four  mil»  out,  three  cents  a  mile  cacii  way ;  and 
for  their  services,  seventy-five  cents  per  day,  including  time  and  expenses ;  tho 
Constable  for  his  attendance  and  expenses  in  summoning  a  Jury,  ninety  cents  a 
day.  And  all  the  aforesaid  charges  of  the  inquisition  shall  be  paid  out  of  the  coun- 
ty Treasury. 

FEES   OF    JUDGES    OF    PROBATE.  Judge  of  PfO- 

[Fees  of  Judges  and  Registers  abolished  by  ch.  343,  vol.  3,  p.  18S,  except  for       bate  s  fees, 
extra  copies  of  papers,  at  the  rate  of  twelve  cents  a  page.*]  [*430] 

IN*  THE  CIRCUIT  COURT  OF  COMMON  PLEAS.  [•431] 

,  Fees  of  the 

JUSTICES'  FEES.  J„«tices  of  the 

For  the  entryf  of  an  action,  including  the  taxing  of  tho  bill  of  costs — eighty  Circuit    Court 

cents,  of  Common 

And  in  every  action  where  an  issue  in  law  or  fact  is  joined,  [t  seech.  607, 
one  dollar,  in  addition  to  the  fee  for  entry  :  Provided  how-  vol.3, p. 355.] 
evtr^  That  in  every  action  ponding  in  any  Circuit  Court  of 
Common  Pleas,  within  this  State  which  shall  be  defaulted, 
without  being  submitted  to  a  Jury  or  the  writ  read  to  them 
after  an  issue  in  fact  be  joined,  the  Justices  of  the  said  Court, 
the  Clerk  thereof,  or  the  Attorney  in  such  action  shall  re- 
ceive or  tax  no  other  or  greater  fees,  than  they  severally 
would  have  been  entided  to  receive  and  tax,  had  no  such 
issue  been  joined. 

Granting  an  appeal  and  taking  a  recognisance  of  the  principal  and  surety  or  port- 
ties — twenty  cents. 

Vol.  I.  66 
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Ch.  105. 


[•432] 

Fen   of  the 
Clerk  of  C.  C. 
C.  i'lcn*. 

[t  Mo<ii6e(1 , 
•w  ch.  607, 
Tul.3,p.  353,] 


[•433] 


Fees  of  the 
Clerk  of  the 
Court  of  Ses- 
•iooff. 


Proving  a  deed — twenty  cenU. 

Surrender  of  a  princi|>al  iuto  Court  by  his  bail — fi0mly  cento. 

Granting  a  writ  of  proteclion— ^«o«iily«>lee  cents. 

Entering  a  petition  and  nuiking  an  order  thereon  for  the  sale  or  pnrtitioB  of  real 
estate  or  far  tlie  location  of  public  lots— seoenly  anta^ 

Accepting  |>artition  of  real  estate,  or  location  on  public  loC»— /brfy  cento. 

Accepting*  a  report  of  referees,  where  the  acceptaooe  thereof  is  C(nitested»  str/y 
cents;  otherwise — thirty  eent», 

FEES  OF  TUE  CLERK  OF  THE  CIRCUIT  COURT  OF  COXHOII  FLEAS. 

For  the  entry  t  of  every  action,  entering  up  and  recording  the  jndgment  whether 
on  a  Terdict,  demurrer,  nonsuit  or  default — one  dollar  and  twenty  c^nto,  of  which 
sum  the  Clerk  viiall  pay  into  the  Treasury  of  his  county  forty  cente^  oo  or  befura 
the  first  day  of  January  annually. 

Acknuwknlging  satisfaction  of  a  judgH>ent  oo  the  record — eight  cento. 

Entering  an  appciil,  and  recognising  principal  and  soreties— 3/^^en  eente. 

Copies  twelve  cents  a  page.  And  in  all  actions  a|)pealed,  the  origioaJ  deposi- 
tions and  otlier  papers  except  the  writ  and  officer's  retam  thereon  shall,  after  be- 
ing certified  by  the  Justice  or  Clerk,  be  carried  up  without  learing  oopiee  in  the 
Court  beluw.     Continuing  each  cause  to  the  next  term — twelve  cento. 

Entering  the  surrender  of  a  principal  into  Court,  and  makii^  a  record  thereof— 
fifteen  cents. 

For  entering  a  petition  and  order  thereon  for  the  partition  or  sale  of  ml  estate 
or  location  of  public  lot»— /toenf  jf  cente;  and  for  recording  such  petition  and  or- 
der at  the  rate  of  twelve  cents  a  page. 

Entry  of  a  r^  of  Court  upon  the  parties'  submitting  a  cause  to  rtfeieca  fifteen 
cents. 

Proving  a  deed  in  Court,  and  certifying  the  same — twenty  cents. 

Ever>'  blank  writ  of  attachment,  with  a  summons  thereMi— ^^^en  eentM. 

Every  blank  writ  of  scire  facias  or  original  summoos— :;^een  cento 

An  original  or  alias  writ  of  execution  in  personal  matters,  and  filiaf  the  aamo 
when  returned — twenty-five  cents. 

A  writ  of  possession  in  real  actions— /orty  cents. 

A  writ  of  protection  or  habeas  corpus — twenty-five  cents. 

A  subptrna  for  one  or  more  witnesses — ten  cents. 

A  duces  tecum — twenty-five  cents. 

Each  venire  facias,  for  jurymen  to  be  paid  out  of  the  iNWHily  Tiemiji    fivt  cents. 

Opening  and  filing  a  deposition — eight  cents. 

Entering  an  indictment,  presentment,  complaint  or  information,*  inchidtng  the 
recording  of  the  judgment  of  the  Court  therein,  examining  and  casting  the  bill  of 
costs  and  filing  the  papers — sixty -five  cents. 

Discharging  a  recognisance — ten  cents. 

Each  warrant  for  a  criminal — twenty  cents. 

Examining  and  casting  the  Grand  Jurors  accoirat  yearly,  and  order 
thirty  cents. 

FEES  OF  THE  CLERK  OF  THE  COURT  OF  SESSIOITS. 

Each  recognisance  for  an  inn  holder  or  retailer  including  principal  end 
and  for  transmitting  the  name  of  the  licensed  person  to  the  SelectmeOt  end  record- 
ing the  licence— ;.^/«en  cent  s. 

A  warrant  for  county  tax — Iteenly  cents. 

Warrant  to  lay  out  or  alter  a  road — twenty  cents. 

Examining  any  accoimt — eight  cents. 
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Recording  the  reports  of  highways  and  other  matters  bj  order  of  the  Coort—    Qn^  105. 
twelve  cent*  a  page. 

Copies  of  all  papers  or  recorda— -twelve  eente  a  page. 

Keeping  an  account  of  the  attendance  of  the  Justices  of  the  Court  of  Sessions, 
each  term,  to  be  paid  out  of  the  county  Treasury — etventy-Jive  eente. 

For  the  entry  of  a  petition— ;/i//y  cente. 

Iff  THE  SUPREME  JUDICIAL  COURT,  JUSTICES*  FEES. 

Entering^  an  action  or  complaint,  including  the  taxing  of  a  bill  of  cost — I10O  [t  Modified  ; 
dollart  and  twenty  eente.  ^  ch.  W7; 

Allowing  a  writ  of  error,  granting  certiorari,  habeas  corpus,  or  other  writ,  on        '    •**' 
notion— forty  eente. 

Granting  a  writ  of  protection — thirty  eente. 

Proving  a  deed — twenty  eente. 

Entering  a  petition,  and  making  order  thereon  for  the  sale  or  partition  of  real 
estate — one  dollar. 

Accepting  a  partition  of  real  estate— /or/if  eente. 

The  foregoing  fees  shall  be  received  by  the  Clerk,  and  by 
him  paid  to  the  Treasurer  of  the  State  annually  on  or  before 
the  first  day  of  January. 

FEES  OF  THE  CLERK  IN  THE  SUPREME  JUDICIAL  COURT. 

For  the  entry  of  an  action  or  complaint,  entering  up  and  recording  the  judg-  Fees  of  Clerk 
ment,  whether  on  a  verdict,  demurrer,  nonsuit,*  default,  or  state  of  facts — one  doU  of  S.  J.  Court. 
lor  Mid  Jfty-Jve  ceme.  [•434] 

A  writ  of  review — eeveniy  eente. 

A  writ  of  scire  facias— /or/y  eente. 

An  original  writ  of  execution,  including  the  taxing  of  the  costs,  and  filing  of  the 
papers — eixty-five  eente. 

An  original  writ  of  habere  facias  possessionem,  including  the  taxing  of  the  costs, 
and  filing  of  the  papers — eighty  eente. 

An  alias  writ  of  execution — thirty -five  eente.. 

An  alias  writ  of  facias  habere  poiMcssionem—yi/'/y  eente, 

A  writ  of  habeas  corpva— forty  cente. 

Copies  of  all  papers  containing  less  than  one  page — ten  eente  each;  of  all  pa- 
pers containing  more  than  a  page,  at  the  rate  of  twelve  eente  a  page. 

Entering  a  rule  of  Court— ;^/'/een  eente. 

Acknowledging  satisfaction  of  a  judgment,  on  record,  twelve  eente. 

Continuing  each  cause  and  entering  the  same  next  term — twenty  eente. 

Proving  a  deed  in  Court  and  certifying  the  same — twenty  eente. 

For  each  venire  facias  for  Jurymen  to  be  paid  out  of  the  county  Treasuries  re- 
spectively, on  the  Justices'  certificate — eix  cente. 

Every  writ  and  seal,  other  than  before  mentioned— /br/j^  eente. 

Every  subpoena,  for  one  or  more  witnesses — ten  eente. 

Each  recognisance  including  principal  and  sureties — twenty  eente. 

Recording  judgment  in  every  criminal  cause — -forty  cente, 

A  writ  of  protection — twenty  eente. 

Entering  a  discharge  of  a  recognisance  by  proclamation— jS//een  cente. 

For  opening  and  filing  a  deposition — ten  cente. 

ALLOWANCE  TO  PARTIES  ANB  WITNESSES. 

To  parties  recovering  costs  for  an  Attorney  in  all  causes  where  an  issue  in  law  Allowan^to 
or  fact  is  joined  in  the  Supreme  Judicial  Court«-^flOo  dollare  wadjtfty  eente.  iTHnioim- 
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C II  •  1 03 .         '^"'^  '"  ^'^  raudCf  in  ilie  Circuit  Court  of  Common  Pleoi  where  en  isme  in  b«r  or 
f;ii;l  is  j.  imtl — one  dollar  and  fifty  cents, 
r«^2;ji  ri>r^  tiic  (icf  liiration  in  cuch  urit — ,^fty  €tni*. 

r«ir  p:uiicm'c-cu\ci'ipg  cojitti,  ^bcllier  io  tlio  SSuprcflM  Judicial  Court,  Circuit 
(\iuit  of  Coinmun  I'leac,  Court  of  Scmioni  or  before  a  Justice  of  the  Peae&— Ifcir- 
iy-ihree  ee:it9  fur  each  day*e  attendance,  and  trarel  ten  miles  to  be  accooatod  as 
one  (lay. 

Fower  f'f  attornej-^yiyYy  cents ^ 

And  no  plaiiitiir  shall  be  allowed  for  more  than  three  day's 
fcr  loUiav-.i  alicndnncc  when  ihe  defendant  is  defaulted,  unless  the  defen- 
jii-'iit^.    Si^>    duiit  n})pcars  in  Court  and  makes  answer  to  the  plaintifi^s 
IK  25.*/'  ^*'*^'  ^'"'^  '  '"  wliich  case  if  ihe  defendant  is  defaulted  after  the  ex- 
piration of  three  dtiys,  no  attendance  shall  be  taxed  for  the 
plaintiir,  afior  the  day  when  the  default  shall  happen  :  Pro- 
vided  ncrcrthclc88^  That  when  the  party  recovering  costs  in 
any  Court  shall  live  more  than  forty  miles  from  the  place  of 
holding;  such  Court,  and  such  party  shall  not  actually  travel 
to  attend  the  same  Court,  in  such  cause,  there  shall  not  be 
allowed  for  travel  in  taxing  the  bill  of  costs,  more  than  forty 
miles  distance,  unless  such  party  shall  employ  some  agent  or 
attorney,  who  shall  in  fact  travel  more  than  forty  miles  for 
the  siiocial  })iLrpose  of  attending  such  Court  in  such  cause. 

In  :i  n  iniin:il  c»tise»  wlicrc  one  or  more  deAmdants  ore  tried  by  the  Jivy  at  tlie 
p:iinc  (inie  in  the  Supicmc  Judicial  Court,  or  where  the  cause  is  dclcrmineiJ  by  an 
i>9uo  in  i.iu  .  for  tlic  Attorney  (ionenil,  or  |X:rson  attending  fur  tlic  State,  two  dot' 
tars  Mul  /fly  cents;  and  if  tlicn*  lie  no  trial  by  the  Jury,  and  the  cause  be  not  de- 
lernniK-d  liy  an  i.<!iue  in  law,  one  dollar  and  ttoenty-five  cents;  and  in  all  causes 
in  tile  Ciitiiit  (\>nri  of  dmunon  Plots,  one  dollar  vtnd  ttoemty-five  cents.  Draw- 
ing; an  indictment  in  the  Supreme  Judicial  Court,  one  dollar  and  twenty-fivt 
ciuts;  :iihI  in  ihe  Circuit  Court  of  Comuiou  Pleas,  sixty-five  cents.  But  no  fr-ca 
foi  ira\cl  r-liall  U>  allowed  and  taxetl  in  any  bill  of  costs  in  any  suit  in  w-hich  the 
^^tate  ^-hall  Ix*  party « 

\Vitne>.seri  in  civil  or  criminal  causes  whether  in  the  Supreme  Judicial  Court, 
lil:iin;in*t'^  ^tuit'  ^■^"'*^""''  Court  of  Common  Pleas  or  Court  of  Sessions,  one  dollar  for  each  day's 
to  \Mi  taxed.  aiirndan<  e,  and  four  cents  fur  each  mile's  tnncl  going  out  and  returning  Jicmic : 
Wee   eh.    2:W,  and  liefinr  a  Jimtice  of  tlie  Peace,  referees  or  arbitrators,  thirty-ikree  eemls  jut 

^^  [♦iioj*  '  *^'*-^'  '""^  *"^  **"■'**  *™^*^*  ^**®  *^'"*^*  ^^  *'  *^^^^^  Courts:  Provided,  Such  wilncssoa 
do  |)orr:iiii.dly  attend  said  Courts  rei«|)cctively  and  certify  in  writing  tUeir  alieiid* 
aiieo  and  travel. 

HlierinV  Con-  sheriffs,'  constables,'  and  criers'  feks. 

stables*  and  For  the  service  of  an  original  summons  or  scire  facias,  either  by  reading  the 

Criers' fceu.  panic,  or  by  eopy  on  one  defendant,  thirty  cents ;'f  if  on  more  than  one  defeodaiil 
Uien  fur  earli  olher  defendant  so  served,  thirty  cents.f 

For  the  scrv  ico  of  a  capi:u«t  ur  attadnm'nt  on  one  defendant  with  summons,  //ii>- 

•SMii^ch^a  ir'  '•'  *^*'*'*'   ''  *^'*'^'''^  °"  "**"^  '^"^  ^^"^  defemlnni  then  thirty  cents  for  each  defendant 

wl.  i»  p.  2^7.  j  *""  "'rve*!.     And  if  the  ofltcer,  by  the  written  direction  of  the  piaintifl*  or  phiintilii*, 

his  or  their  agent  or  attorney  shall  make  a  special  service  of  any  inch  writ,  either 
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by  attacfaiDg  property,  or  taking  the  body  therefor,  for  such  special  service  on  each    C  H .  1 05  • 
defendant  on  whom  such  writ  shall  be  so  served,  the  Sheriff  shall  be  allowed  fijiy 
cents  (a).     And  where  the  officer  is  by  law  directed  to  leave  a  copy  in  order  to 
complete  the  service  or  t>hall  give  a  copy  of  any  predept  upon  demand  thereof,  he 
may  charge  at  the  rate  of  ttrrtve  cents  a  page. 

For  a  bail  bond,  and  writing  the  same,  including  principal  and  sm-eties,  to  be 
paid  by  the  person  admitted  to  bail,  and  taxed  for  him  if  he  shall  prevail,  twenty 
cents. 

Serving  a  writ  of  possession  exclusive  of  fees  for  collecting  on  the  costs,  one  dol- 
lar and  ten  cents  ;  if  on  more  than  one  piece  of  land  seventy-Jive  cents  for  each  piece 
of  land  aAer  the  first. 

The  fees  for  collecting  the  costs  on  a  writ  of  possession  the  same  as  on  executions 
in  personal  actions.  [|Fees  moilifi- 

Serving  a  warrant — thirty  cents  \  ed ;  see  ch .446» 

Sheriff's  aid  in  criminal  cases  to  each  person  for  every  twelve  hours  attendance  in-  ^c*^*  S>  P*  2S7.] 
eluding  expenses,  one  dollar ^  and  so  in  proportion  for  a  greater  or  less  time;  and 
four  cents  for  each  mile's  travel  going  out  and  returning  home. 

Summoning  witnesses  in  criminal  cases,  ten  cents  for  each  witness,  and  travel  as 
in  civil  canses,  unless  in  special  cases,  when  the  Court  may  increase  tlie  fees  to 
what  they  may  judge  r€^a8onable. 

For  the  Sheriffs  or  Constable's  attending  the  Court,  and  keeping  the  prisoner  in 
criminal  cases,  «^en/y ^rc  cen/«  for  every*  twelve  hours;  and  so  in  proportion  for        [*437} 
a  greater  or  less  time. 

Levying  (6)  executions  in  personal  actions  for  the  first  one  hundred  dollars, ybicr 
eea/«;t  for  every  dollar  above  that,  and  not  exceeding  two  hundred  dollars,  ^too  [t Seech.  309, 
etnt9  for  every  dollar;   and  for  all  above  two  hundred  dollars,  one  cent  for  every  ^^*'  *•  '*' J/^* 
dollar;  travel  for  the  services  of  such  execution,  and  also  of  mesne  process  or  war-  445^  y^i,  3^  », 
rant  to  him  directed, /otir  cents  a  mile,  the  travel  to  be  computed  from  the  place  of  2S7.] 
service  to  the  Court  or  place  of  return  by  the  usual  way ;  only  one  travel  shall  be     - 
allowed  for  one  writ,  execution  or  warrant,  and  if  the  same  be  served  on  more  than 
one  person,  then  the  travel  shall  be  computed  from  that  place  of  service  which  may 
be  most  remote  from  the  place  of  return,  with  all  further  necessary  travel  in  serv- 
ing such  execution  writ  or  warrant:  but  if  the  travel  from  the  place  of  service  to 
the  place  of  return  be  more  than  fiAy  miles  then  only  one  cent  a  mile  shall  be  al- 
lowed for  all  travel  exceeding  that  distance.     The  travelling  fees  and  fees  of  ser- 
vice shall  be  endorsed  by  the  officer  serving  the  same,  otherwise  they  shall  not  be 
allowed. 

Serving  an  ezecuiion  upon  a  judgment  of  Court  for  partition  of  real  estate,  or 

assigning  of  dower,  one  dollar  a  dsy,  and  four  cents  a  mile,  out  from  the  place  of      ...    .  . 

bis  abode.     And  no  Sheiiff  shall  demand  or  receive  from  any  of  his  deputies  f *    /"i'llfTi 
I  .  ^  >..  ,.       ^  .1  hychk446,§Z, 

more  than  at  the  rate  o\  twenty-five\  per  cent,  on  the  amount  of  fees  for  travel  and  ^^^  3^  p.  289.1 

service  (c). 

(a)  When  the  officer  attached  several  distinct  parcels  of  land,  on  a  process 
wherein  one  defendant  only  was  charged,  and  taxed  a  separate  fee  fur  each 
parcel  so  attached,  the  Court  directed  the  Clerk  to  strike  oat  all  bat  one  ser- 
vice fee  of  fifty  cents.  Washington  Bank  va.  Bos,  Olasi  Manufactory ^ 
6  Pick,  376. 

{b)  VVhea  a  Sheriff  has  arrested  a  debtor  oq  ezecation,  and  committed 
him  to  prison,  and  the  debtor  afterwards  takes  tho  benefit  of  the  poor  prison- 
er's act,  the  Sheriff  is  entitled  to  demand  and  receive  bis  fees  for  poimdage 
and  travel,  of  the  judgment  creditor.     BoiUfett  vt.  JHngley,  4  Mtu$,  411. 

(c)  A  bond  from  a  depot/ 'fiberiff  to  the  Sheriff,  conditioned  to  pit j  the 
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Clf  1 05.  ^'**''  »'c*urninp  ihe  certificates  of  volM  of  tbe  several  towns  for  a  Gorcmor  and 
Senators  to  ihe  Secreiary's  office,  ei^ht  cent*  a  mile  coraputinp  from  tbe  place  of 
his  aliofie  to  the  Secretary's  office,  to  be  paid  oul  of  Ike  Treasury  of  tbe  State  ; 
and  but  one  travel  »liall  l)C  allowed  for  tbe  whole. 

To  thti  olliccr  attending  the  Grand  Jury,  for  each  day's  attendance,  »ev€nlif'Jto€ 
ctntt. 

The  officer  attendini^  the  Traverse  Jury  for  every  cause  to  be  paid  with  tba 
Jury  foes — lvrcnty-l',ve  cfnts. 

For  (tisp^rjiinfp  venires  for  Jurymen,  Treasurer's  warrants  and  proclamations  of 
all  kindii — eic:ht  cfnU  each. 
[•43H1  To  cacli  appraiser  of  real  estate  for  extending  execution  or*  assigning  dower, 

one  dollar  a  day,  and  travel  at  the  rate  o(four  cents  a  mile  going  oul  and  return- 
\i\g  home. 

For  every  (!eput>  Shcriflfor  Constable  who  shall  attend  the  Supreme  Judicial 

Court  or  Court  of  Sessions,  or  Circuit  Court  of  Common  Fleas  by  their  order,  one 

dollar  ^ntX  fifty  cents  a  day,  to  be  paid  oul  of  the  county  Treasury. 

[Part  in  italics       ''«>  *!>*'  Slifriff  for  each  day's  attendance  in  the  Supreme  Judicial  Ccmrt  or  Cir^ 

uo.liBed;  See   cttit  (^ourtof  Common  P leas ^ Jive  dollars  :  Bn6  ttco  dollars  per  day  for  attending^ 

^'^^I  ^"*'  ^»   the  Court  o(  Sessions,  and  at  the  rale  of  two  dollars  for  every  ten  miles  travel  from 
p.  Z57>J  I     /-. 

his  place  of  residence  lo  the  Court. 

TO   THE    CRIER.f 

^.Sd'T   **^t"        ^'^'''''  '^'''*'''  l'*""  *'^^■•  *"  ^  P*"*  ""*  °^  ^'***  county  Treasury  :  Provided,  The 
Fel).  21    1S32     Ci  icr  &hall  not  have  any  alloAdnce  for  attending  the  Court  of  Sessions. 

^'  ^^'J  TO    CONSTABLES. 

r*M    rfiinl  •  ^"'  ^^^  service  of  venires,  tventyjire  cenls.\  and  four  cents  a  mile  for  travel  to 

see  ch.  C07,'  §   li»e  Clerk'*  office,  to  be  paid  oul  of  the  county  Treasury. 

2,  vol.  8,  p.  gaoler's  fees. 

356  1 

Gaoler's  fee*.         Turning  the  key  for  each  prisoner,  committed  or  discharge^?— f«rcn/y  cents. 

Dieting  each  pri>oner.  such  sum  weekly  as  the  Court  of  Sessions  shall,  from 

time  to  lime,  judge  reasonable. 

FOR   MARRIAGES. 

To  the  Town  Clerk  for  publishing  the  bands  of  Matrimony,  recording  ibe  same, 
Town  Clerk,      giving  a  certificate  of  the  publishment,  and  recording  the  marriage  upon  receiving 
the  Justices' or  .Ministers' certificate  thereof— ^^y  cen/«  ;  to  be  paid  by  the  man 
published,  on  receiving  a  certificate  of  the  pabli»hment: 

Tocverj  Minister  or  Justice  of  the  Peace  who  shall  lawfully  solemnize  a  mar- 
riage and  certify  the  same— OfW  dollar  and  ttcenty-frre  rents. 

To  the  Town  Clerk  for  recording  births  and  deaths— e^fcl  cents  each.    For  a 
certificate  of  a  birth  or  death — ten  cents. 
Secretary  of  fees  iw  the  secretary's  OFricz. 

*  For  a  certificate  under  the  seal  of  the  State,  for  the  benefit  of  parficofar  per- 

[•4391         •""• — ^'*'  *'«'''"'■• 

P'or*  all  copies  for  the  benefit  of  particular  persons,  at  thera*4)  o( twelve  cents  a 

page. 

And  it  is  to  be  understood  that  a  page,  as  mentioned  in  this  att,  should  con  lain 

two  hundred  and  twentv-four  words. 

Jr^lfJ^jr  C0U5TY    register's    FEES. 

For  enterin!^  and  recording  a  deed  or  other  paper  of  tbe  length  of  one  page  or 
under,  ttcdve  cents. 

Sheriff  one  third  pari  of  the  legal  fees  on  all  writaand  execationa  that  ahonld 
come  to  the  bands  of  tbe  depaty,  is  void  by  thia  provliioo.  Farrar  vi.  Bat' 
ton  4r  al.  5  Mass,  895.      Sec  Mattoon  v$,  KM  ^  al,7  Mass.  S3. 
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And  for  certifying  on  the  oii^inal  the  time  when,  and  the  book  and  page  where     Ch.  105. 
the  same  may  be  rec«)idc<l«— ^*e  cents.  >,_^^^_  -i^r 

If  the  instrument  recorded  exceed  the  length  of  a  page,  at  the  rate  of  fnirieen 

eenU  a  page. 

The  fees  to  be  paid  at  the  offering  of  the  instrument. 

For  all  copies  at  the  rate  of  fourteen  cents  a  page. 

For  entering  in  the  margin  a  discharge  of  a  mortgage,  to  be  signed  b^'  tlie  per- 
son discharging  the  same — twelve  cents. 

ALLOWANCE  TO  JURORS.  Allowance    to 

Sect.  2.     Be  it  further  enacted,  That  the  Grand  Ju-  ''**~"- 
rors  atteoding  at  the  Stiprerae  Judicial   Court  and  Circuit 
Court  of  Common  Pleas,  and  the  Jurors  for  trials  attending  ei- 
ther of  said  Courts,  shall  each  be  allowed,  one  dollar  and  twen' 
ty-five  centsj  a  day  for  their  attendance,  and  six  cents  a  mile  for  ft^ncreMedto 
their  travel  out  and  home,  to  be  paid  out  of  the  county  Trea-  363,  vol.  8,  p. 
sury;  and  there  shall  be  paid  to  the  Clerk  of  the  Supreme  p.  474,  §  i».i 
Judicial  Court,    and  to  the  Clerk  of  the   Circuit  Court  of 
Common  Pleas,  respectively,  by  the  Plaintiff,   or  appellant, 
the  sum  of  seven  dollars  for  the  trial  of  each  civil  action,  for 
the  use  of  the  county  ;  and  the  said  Clerks  respectively  shall 
forthwith  pay  over  the  same  to  the  county  Treasurer. 

Sect.  3.     Be  it  further  enacted,  That  the  Clerks  of  the  Q]„i^g  ^f 
several  Courts  and  other  persons  keeping  public  offices  shall  P**"^ii^?*^* 
constantly  have  a  list  of  the  fees  by  this   act  prescribed  so  up  in  their  oflB- 


ces. 


far  as  it  relates  to  them  respectively,  printed  or  wrote  out  in  r^j^^.  gmt, 
legible  characters  and  hung  in  some  convenient  and  con-  J'®*'*  *^»  ^"^^^ 
spicuous  place  in  their  respective  offices,  ^^nd  the  Register  rtegister  of 
of  Probate  shall  put  and  keep  up  in  some  conspicuous  part  of  keepiirtof*hia 
the  room,  a  list  of  fees]  for  Judge  and  Register,  in  every  other  g^  '°  ****  ®^" 
place  besides  his  office  as  aforesaid  where  a  Probate  Court  [f  Abolished  ; 
may  be  holden,  during  the  holding  of  the  said  Court  in  such  521.]  ' 
place. 

Sect.  4*.     Be  it  further  enacted,    That  every  officer  or      [•44oi 
other  person  upon  receiving  any  such  fees  as  are  stated  in  quiiST'musT 
this  act  shall,  if  required  by   the  person   paying  the   same,  ^^^^^  *"  ^^^ 
make  out  a  particular  account  of  such  fees,  in  writing,  speci-  *j"***^^**?^ 

_  J  uiem  receiveo. 

lying  for  what  they  accrued  upon  pain  of  forfeiting  to  the  par- 
ty paying  such  fees,  treble  the  sum  by  him  or  them  so  paid, 
to  be  recovered  with  costs  by  an  action  of  debt,  in  any  Court 
proper  to  try  the  same. 

Sect.  5.     Be  it  further  enacted,  That   if  any  person 
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Ch.  105.  shall  wilfully  and  corruptly  demand  and  receive  any  greater  (d) 

"-^^"^"^^  fee  or  fees  for  any  of  the  services  aforcsaidi  than  are  by  this 

».:t'uiK  ani  act  allowed   and   provided,  or  if  any  witness  shall  falsely, 

o  fTxijK  y  u*-  ^-jifuiiy  jinj  corruptly  certify  (c)  that  he  has  travelled  a  greater 


J77f.V' frJ7^  number  of  miles,  or  attended  a  greater  number  of  days  than 
fic  vibinM  hg  }j33  aciuallv  travelled  or  attended,  he  shall  forfeit  and  pay, 
i«4.  kc.  "  not  less  than  five  dollars,  nor  more  than  thirty  dollars  for  ev- 
^^^  recoT-  ^^^  offence,  to  be  recovered  with  costs,  either  by  prcsent- 
nk.  <  ci  DQent  in  the  Supreme  Judicial  Court  or  Circuit  Court  of 
Common  Pleas,  in  which  case  the  forfeiture  shall  accrue 
to  the  State  ;  or  by  action  of  debt  (f)  in  any  court  of  com- 

(^)  1.  Receiving  a  negotinble  prominorj  note  bj  an  officer  lor  fees  not  doe, 
will  not  topport  an  indictment  for  extortion.     Com,  o«.  Cony^  2  Mass,  523. 

2.  The  penalty  ef  thia  provision  is  not  incarred  where  the  fee*  are  de- 
manded of,  or  voluntarily  paid  bj,  a  person  not  liable  to  the  officer  therefor. 
Dunlap  rs.  Curtu,  10  Mass,  210. 

3.  In  an  action  nnder  this  provision*  it  b  no  defence  that  manj  other  of* 
Seers  in  the  same  coanty  habitnallj  receive  greater  fees,  than  those  which 
the  defendant  had  received.  Lincoln  vs.  Shaw,  17  Maos.  410.  See  pf»- 
ward,  7. 

4.  In  sncb  case  a  declaration  that  shows  the  sum  reeeired  as  fees  and  the 
«        cam  leried,  withoat  setting  forth  the  whole  transaction,  is  sufficient  aAer  ver- 
dict.    Livermore  vs.  Boswell,  4  Mass,  437. 

6.  Where  an  officer,  in  settling  an  execation,  demanded  and  received  of 
the  debtor  a  sum  beyond  the  amonnt  of  his  legal  fees  as  compensation  for 
trouble  he  had  had  at  a  former  time  from  the  debtor's  resisting  the  officer, 
lor  which  he  had  been  indicted  and  convicted  ;  it  was  held  not  to  be  extor- 
tion, within  this  provision  of  the  Statute.  Jlunnelis  vs.  Fletcher,  15  Afaos, 
525. 

6.  An  officer  does  not  inonr  the  penalty  herein  provided,  by  taking  fee* 
on  an  execution  on  which  he  makes  no  service.  But  the  penalty  is  incurred 
if  he  takes,  as  a  compensation  for  extra  trouble,  greater  fees  for  levying  an, 
execution  than  are  allowed  by  the  statute.  Shattuck  vs.  Woods,  I  Pick. 
171. 

7.  In  an  action  on  the  statute,  evidence  of  a  usage  to  take  such  extra  feee, 
is  inadmissible,     lb.     But  see  Com.  vs.  Shed,  1  Mass.  229.    See  above,  3. 

(e)  The  certificate  of  a  witness  is  usually  conclusive  on  the  Court  in  tax- 
ing costs  for  his  trouble  and  attendance  ;  and  if  the  certificate  be  false,  the 
remedy  for  the  party  injured  is  by  action  ;  but  if  the  certificate  iioe(fmppeoT 
suspicious,  the  Court  will  require  an  affidavit  of  the  witnoM  in  ezphuiatioii. 
Cook  vs.  Holmes  t  1  Mass.  295. 

(/)  In  an  action  of  debt  for  a  penalty,  nil  debet  is  the  most  proper  plea. 
Stilson  vs.  Tobey,  2  Mass.  521. 
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petent  jurisdiction  ;  in  which  case  the  forfeiture  shall  be  for    Ch.  106. 
the  use  of  any  person  who  may  sue  for  the  same  :  But  no      ^-^^^^^^ 
such  presentment  or  action  shall  be  sustained,  unless  made  or  Limitation. 
commenced  within  one  year  next  after  the  time  when  the  of- 
fence may  be  committed,  and  all  persons  who  are  or  shall  be 
entided  by  any  law  or  resolve,   to  an  annual  salary,  and  who  p      •      i.    ' 
also  receive  fees  of  office,  for  which  they  are  required  to  be  ficers  to  render 
accountable,  shall  render  to  the  Treasurer  a  quarterly  account  cottnt*^D/fe«to 
under  oath  of  all  fees  of  office  by  them  received,  which  oath     '^!*"^' 
the  Treasurer  is  hereby  authorized  to  administer.     And  no 
person  shall  be  permitted  to  receive  his  quarterly  salary  from  Salary  of  «u^ 

*  *      ^  ^  J  J  omcer  not  to 

the  Treasury,  until  such  account  of  the  fees  of  office  has  ^  paid  till 
been  rendered  :  Provided  hovoever^    ihat  this  act  shall  not  rendered. 
be  considered  as  extending  to  the  Justices  of  the   Supreme 
Judicial  Court. 

Sect.  6.     Be  it  further  enacted^  That  all   officers  and 

.  1    1         r  •      r  •  •     c^  Former    cora- 

persons,  entitled  to  fees  under  any  act  m  force  in  this  State,  pengation    in 

.  '11  *iir«i«  .1111  certain   cases 

who  are  not  particularly  provided  lor  in  this  act,  shall  be  en-  continued, 
titled  to,  and  receive  for  their  services   the  same  compensa- 
tion, which  they  have  heretofore  received   for  like  services, 
under*  the  laws  which  were  in  force  prior  to  the  first  day  of      [*44l] 
March  instant :  Provided^   That  the   Inspector    General  of  inspector 
butter  and  of  lard  shall  not   demand  or  receive  from  any  of  ^cneraiofbut- 

^  ter  and  lard  V 

his  or  their  dej)uties  more  than  at  the  rate  of  twenty-five  per  fees. 
cent,  on  the  amount  of  fees  prescribed  for  the  several  servi-   [Diminished; 
ces  and  duties,  by  them  respectively  performed  ;  And  further  ^ol.8,p.  26j 
provided^  That  this  act  shall  not  take  effect,  till  after  the  last 
day  of  May  next.      [Approved  March  20,  1821.] 

Additional  Act,  ch.  207,  vol.  3,  p.  25, 


Chapter   lOO. 

AN  ACT  estiiblishing  the  salary  of  certain  Officers. 

Sect.   1.     Be  it  enacted  by  tht  Senate  and   House  of 
Representative y  in  Legislature  assembled^   That  the  sum  of 
fifteen  hundred  dollars  shall  be  allowed  and  paid  to  the  Gov- 
Vol.   I.  67 
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[tlncrea«ed ; 
•ee  cb.   205, 


Ch.  107.    ernor  annually  out  of  the  Treasury  of  this  State ;  that  the 
sum  of  eighteen  hundred  dollars  shall  be  allowed  and  paid  to 
the  Chief  Justice  of  the  Supreme  Judicial  Court,  and  the 
sum  of  fifteen  hundred  dollars  to  each  of  the  other  Justices 
of  said  Court ;  that  the  sum  of  eight  hundred  dollars  shall  be 
allowed  and  paid  to  the  Attorney  Generalf ;  and  to  the  Trea- 
▼oi.  8,  p.  26.]  surer,  the  sum  of  nine  hundred  dollars  ;  to  the  Secretary  of 
[tincreaaed;     State:]:  and  Adjutant  General  each,  the  sum  of  seven  hundred 
voi.3,p.iol!]  dollars;  which  said  sums  shall  be  paid  to  said  officers  re- 
spectively, in  quarterly  payments. 

Sect.  2.  Be  it  further  enacted^  That  the  Attorney  Gen- 
eral and  the  Secretary  of  State  shall  annually  account  with 
the  Treasurer  of  this  State  for  all  fees  which  they  shall  re- 
ceive in  their  respective  offices.    [Approved  June  19, 1820.} 


[•442] 


lUpMl. 


Chapter  107. 

AN  ACT  estabruhing  the  Salaries  of  the  Judgei  of  Probate. 

Sect.   1.     JlSE  it  enacted  by  the  Senate  and  House  of 
Representatives^  in  Legislature  assembled^  Sfc. 

[Sect.  1,  repealed  by  ch.  343,  §  1,  vol,  8,  p.  1S8.» 

It  prescribed  the  salaries  of  the  Judges  of  Probate  io  the  several  coontie*. 

Sect.  2,  repealed  by  same  ch.  §  2. 

It  directed  the  Registers  of  Probate  to  keep  an  accoaot  of  the  fees  received  by 
the  Judges  of  Probate,  and  pay  quarter  yearly  to  the  county  Treasurer*  the  sums 
received  by  them.] 

Sect.  3.  Be  it  further  enacted^  That  all  laws  now  in 
force  inconsistent  with  the  provisions  of  this  act,  be,  and 
they  are  Iiereby  repealed.      [Approved  March  19,  1821.] 

Additional  Act,  cb.  f^7,  vol.  3,  p.  94. 


Chapter  108. 

AN  ACT  for  the  safe  keeping- of  the  Records  of  the  several  Courts  of  Jwtice. 

te?to'        ^^^^-  ^-     ^E  '^  «^«^'«^  %  '*«  S^^(^^  and  House  of 
give  bond  to   Representatives,  in  Legislature  assembled,  That  the  Registers 
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of  the   several   Probate  Courts,  that  may  hereafter  be  ap-    Ch.  108. 
pointed  to  that  office,  shall,  before  they  enter  upon  the  duties     '^-^^v-^^ 
of  their  said  respective  offices,   severally  give  bond  to  the  Treasurerf 
Treasurer  of  the  county  to  which  they  severally  belong,  in  a  {j^i^"i6^i787 
sum  not  less  than  one  hundred  or  more  than  one  thousand  §  ^l 
dollars,  at  the  discretion  of  the  Court  to  which  they  officiate,  gudb  bond,  ** 
with  one  or  more  sufficient  sureties  for  the  faithful  discharge 
of  their  trust ;  and  for  keeping  up  seasonably  and  in  good  or- 
der the  records*  of  the  same  Court ;  and  also  to  make  and      1*4431 
keep  convenient  and  correct  alphabets  of  the  records  of  which 
they  shall  respectively  be  appointed  officers  and  keepers. 

Sect.  2.     Be  it  further  enacted j  That  any  Clerk  of  the  Efl^t  of  tb« 
Judicial  Courts  or  Register  of  Probate,  who  after  giving  bond  ^^78tc?«*or 
as  by  law,  and  in  the  preceding  section  required,  shall  incur  cierk'i  bond, 
a  forfeiture  thereof,  shall  be  and  hereby  is  declared  incapable  [1*>-  §  '-l 
of  sustaining  or  holding  the  said  office ;  and  if  either  of  the  What  neglect 
said  Clerks  or  Registers  shall  have  neglected  to  complete  his  judged  a  for- 
records  for  more  than  six  months,  at  any  one  time  (sickness  ''<'''""- 
or  any  extraordinary  casualty  excepted)  such  neglect  shall  be 
adjddged  a  forfeiture  of  the  bond  of  such  Clerk  or  Register. 

9feCT.  3.     Be  it  further  enacted j  That  the  Justices  and  Jaiticea  and 
Judges  of  the  said  several   Courts  are  hereby  required  and  gpe^^tbeir 
directed  to  inspect  (a)   the  conduct  of  their  several  Clerks  ancT'upon  do- 
and  Registers,   with  respect  to  the  records  aforesaid  ;  and  ^[^"yirwr*** 
upon  a  deficiency  therein,  such  Judge  and  Justices  shall  give  Treasurer  to 
information  thereof,  in  writing  to  the  Treasurer  who  has  the  qucnt's  i>ond  iu 
delinquent's  bond  in  keeping  ;  which  Treasurer  shall  forth- 
with put  the  same  in  suit ;  and  the  money  recovered  on  such  ^    •  §  ^l 
suit  shall  be  applied  for  bringing  up  the  deficient  records,  un-  Proceeding* 
der  the  direction  of  the  respective  Judge  or  Judges  of  the     *"*"* 
Court   where   such   deficiency  shall  happen  ;  and    if  there 
be  a  surplusage  from  the  bond  of  a  Register  of  Probate  after 
making  up  the  records,   the  same  shall  enure  to  the  use  of 
the  county  whereof  the  plaintiff  is  Treasurer  ;  and  if  there  be  ^Jj^^Smi^, 
a  surplusage  on  such  bond  of  the  Clerk  of  the  Judicial  Courts,  cient,  Cterkor 
such  surplusaee  shall  enure  to  the  use  of  the  State  ;  and  if  ute  liable  to 

-  .  1     1    11  i_      •        /xi   •  1       make  up   rec 

the  penalty  of  the  bond  mcurred  shall  be  msumcient  to  make  ordi. 
(a)  See  farther  provision,  ch.  848,  §  8,  toI.  8,  p.  189. 
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or  Stone,  where  the  same  lias  not  already  been  done,  for  the  Cii.  110. 
safe  keeping  of  the  records,  files,  papers  and  documents,  ^-^"v-"^ 
which  now  remain,  or  shall  hereafter  accumulate  in  the  offices 
of  the  Register  of  Deeds,  Register  of  Probate  and  Clerk  of 
the  Judicial  Courts  of  this  State  ;  which  building  or  build- 
ings shall  contain  separate  fire-proof  rooms  for  said  offices 
with  suitable  alcoves,  cases  and  boxes  for  preserving  the  said 
records,  files,  papers  and  documents. 

Sect.  2.     Be  it  further  enacted^  That  the  Records  in  Records  to  iw 
the  offices  aforesaid,  shall  hereafter  be  made  and  entered  on  ^'lir,'*&c*.'"*" 
paper  of  a  firm  texture,  well  glazed  and  finished,  the  princi- 
pal ingredient  of  which  shall  be  linen.      [Approved  January 
27,  1821.] 


Chapter  llO/  [*445] 

AN  ACT  providing  and  regulating  Prisons. 

Sect.  1.     J3E  it  enacted  by  the  Senate  and  House  of 
Representatives  in  Legislature  assembled^  That  the  Justices  sion*  in  each 
of  the  Court  of  Sessions  shall,  from  time  to  time,  assess  the  money  fw-Uiilu 

polls  and  estates  within  their  several  counties,  in  such  sums  ^tfin^is^l 

as  may  be  necessary  to  erect  and  keen  in  repair  a  cood  [Maws.  siat. 

,       i.  ,.  ,  ,  \r,  f       ,        T  Feb.  21,1785, 

and  sufficent  gaol  m  each   town  where  a  Court  by  law  is  to  §  i  ands.] 

be  holden  ;  and  to  direct  and  order  the  building  and  repair-  *" bTbidit  and 

ing  such  gaols,  according  to  their  discretion.     And  in  the  repaired. 

prisons  within  the  several  counties  of  this  State,  there  shall  be  ^partmenta  to 

provided  by  the  Justices  of  the  Court  of  Sessions,  and  at  the  be  furnished  for 

*  •'  ^  ^  debtora  seiis- 

expense  of  each  county,  respectively,  sufficient  and  conven-  rate  from  Cl- 
ient apartments  for  receiving  and  lodging  prisoners  for  debt,  criminah^^ 
separate  and  distinct  from  felons  and  other  criminals  ;  and  it  ^ 

,  -  .  .  1       •      •  r  Court  at  every 

shall  be  the  duty  of  the  said  Justices,  at  the  begmnmg  of  ev-  sesoion  to  in- 

,  ^  f   ^t  •  •       .1     •  quire  as  to  the 

ery  session,  to  inquire  into  the  state  ol  the  prisons  in  tlieir  state  of  prison, 

respective  counties,  with  respect  to  the  security  of  such  pris-  ^^"J"    ^**' 
ons  from  escape,   the  condition  and  accommodation  of  the 
prisoners  ;  and  sliall,  from  time  to  time,  take  such  measures 
as  may  best  tend  to  secure  them  from  escape,  sickness  and 

infection  ;  Provided  n^v^rtkeltfiSj  That  the  Courts  of  Ses-  AssewmeniB  to 
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vrho  shall  be  committed  during  the  sitting  of  either  of  the  said    Ch.  1 10. 
Courts,  with  the  cause  of  their  commitment,  that  the  Justi-      '^-^^v-^^ 
ces  of  the  same  Courts  respectively  may  take  cognisance  there- 
of, and  as  well  for  the  State,  as  the  partiesy  may  proceed  to 
make  deliverance  of  such  prisoners  according  to  law,  for  the 
crimes  proper  to  the  jurisdiction  of  the  same  CourU  respect- 
ively ;  and  also  shall  have  the  said  calendar  or  register  of 
prisoners  ready  to  be  inspected  by  the  said  Courts  ;  and  if  Penalty  for 
any  gaoler  shall  make  default  herein,  he  shall  be  fined  at  the  °^***^« 
discretion  of  the  Court. 

Sect.  5.     Be  it  further  enacted^  That  no  person,  im-  priMoeraoom- 
prisoned  upon  mesne  process,  shall  be  held  in  prison,  upon  "       «»»ncs- 


iw  procQM  to 

such  process,  above  the  space  of  thirty  days  next  after  the  Jj  dJ^',"*^ft^ 
entering  up  final  judgment  upon  the  writ  whereby  he  is  com-  judgment,  ud- 
mitted,  unless  ha  shall  be  continued  there,  by  having  his  execution, 
body  taken  in  execution,  nor  shall  the  prison  keeper  dis-  octTab,  1784, 
charge*  any  such  prisoner,  unless  judgment  is  given  in  his  ^  ^[«447i 
faror,  until^  ihirty  days  next  after  the  said  judgment  is  entered  "?'*  °°*  ^  ** 
up,  tmlefs  the  party  at  whose  suit  he  was  committed,  shall  within  so  dayi 
give  order  in  writing  for  his  discharge,  and  shall  pay  the  legal  derin  writing, 
fees  of  the  gaoler. 

Sect.  6.  Be  it  further  enacted^  That  it  shall  be  the  sherifftecaus© 
duty  of  the  Sheriffs  of  the  several  counties  within  this  Slate,  ^^^  -wmI*^ 
to  see  that  the  caols  in  their  respective  counties  are  kept  in  whitewMhed 

^  ,  ,      *  annuaiW  la  A- 

as  cleanly  and  healthy  condition  as  may  be,  and  cause  the  pniorJway.or 

walls  thereof  to  be  whitewashed   with  lime  in   April  or  May 

in  every  year,  and  as  often  as  the  Court  of  Sessions  shall  [Maw.  stat. 

,  ,  /.   ,  I  1    1,    ,        **'<^l>  20,1813, 

order  the  same,  at  the  expense  of  the  county  ;  they  shall  also  §  i.] 
see  that  strict  attention  is  paid  to  tlie  personal  cleanliness  of 
the  prisoners  as  far  as  may  be* 

Sect.  7.     Be  U  further  enacted^  That  it  shall  be  the  du-  sheriffto 
ty  of  every  gaoler  or  prison  keeper  to  keep  prisoners,  com-  ^^,^ 
mitted  for  debt,  separate  and  apart  from  felons,  convicts,  ▼»ct«,kc. 
and  prisoners  committed  upon  charge  of  felony  or  other  infa- 
mous crimes.     And  he  shall  also  keep  all  minors  who  are  ^j  mine™, 
committed  to  prison  upon  conviction  or  charge  of  any  crime,  fi^ij*^StorSw 
and  all  prisoners  in  his  custody  upon  a  first  conviction  or  offender*,  ke^ 
charge  of  any  crime,  as  separate  and  distinct  from  those  who  [lb.  §  2.] 
are  notorious  offenders^  or  who  have  been  convicted  more 
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Ch.  110.    than  once  of  any  felony,  or  other  infamous  crime,  as  the  con- 

^-^^''"^^      stniction  and  state  of  their  respective  prisons  will  admit. 

Pri«>nerscoin.       Sect.  8.     Be  ii  further  enactedy  That  no  prisoner  who  is 

uiittfMi  for       confined  in  any  caol  within  this  State,  either  upon  conviction 

not  to  be  ai-  and  scntenco  for  any  crime,  or  upon  charge  of  any  crime  be- 

loweil    spirit-  ^      ,  , 

ow  liqiiorn,     fofc  coovictiou,  sball  bc  allowed  to  have  or  drink  any  ardent 
[lb.  §  3.]        or  spiritous  liquor,  or  any  mixed  liquor,  part  of  which  is  spir- 
unic^s  in  case  itous,  unlcss  the  physician,  who  is  authorized  to  attend  upon 
the  sick  in  such  prison,  shall  certify  in  writing  that  the  health 
of  such  prisoner  requires  it ;  in  which  case  he  shall  be  allow- 
ed the  quantity  prescribed  by  such  physician  and  no  more. 
norprisoDCM         Sect.  9.     Be  it  further  enacted ^  That  no  person  cora- 
Iiebt?'if  they  Hiittcd  to  gaol  ou  excculion  or  mesne  process,  who  shall  ap- 
^^fwreii^n  ply  to  the  Overseers  of  the  poor  for  relirf,  shall  be  permitted 
to  have  and  use  any  spiritous  liquors,  without  the  consent  of 
[♦448]       i\iQ*  said  Overseers.     And  if  the  keeper  of  any' g^l,  or  oth- 
oiatioii  and      cr  persou  shall  give,  sell  or  deliver  to  any  sucb  prisoner,  or 
mo  CO  recov-  ^^  ^^^  other  pcrson  for  his  use,  any  spiritons  Iiqaors  without 
the  consent  in  writing  of  the  said  Overseers  or  one  of  them, 
Feb.  24, 1S18,  first  had  and  obtained,  shall  forfeit  and  pay  for  each  offence 
^    *^  a  sum  not  less  than  five,  nor  more  than  ten  dollars,  to  be  re- 

covered by  complaint  to  any  Justice  of  the  Peace  for  the 
same  county  ;  one  moiety  thereof  to  him  who  shall  prosecute 
for  the  same,  the  other  moiety  to  the  use  of  the  poor  of  the 
town  where  the  gaol  is  situated.     And  it  is  bereby  made  the 
duty  of  the  Sheriff,  Gaoler  and  Overseers  of  the  poor  to  pros- 
ecute for  all  offences  which  may  come  to  their  knowledge 
against  the  provisions  of  this  section. 
Penalty  for  vi-       Sect.   10.     Be  it  further  enacted  J    That  any  gaoler  or 
MdewhS^^  prison  keeper,  who  shall  wilfully,  negligently  or  unnecessari- 
tkma  of  Uiis    ly  cause  or  suffer  prisoners  of  different  descriptions  to  be 
confined  and  kept  together  in  the  prison  under  his  care,  con- 

1^1^20  Tsis    ^^^^^  ^^  ^'^®  provisions  of  the  seventh  section  of  this  act,  or 

§  4.]  shall  voluntarily  (a)  or  negligently  suffer  any  prisoner  in  his 

custody,  upon  conviction  or  charge  of  any  crime,  to  have  or 

(a)  An  Agreement  to  indemnify  an  officer  against  a  volontary  escape,  is 
void,  OS  against  the  policy  of  the  la^¥.  jSyervs,  Hutchins  and  al,  4  Mars. 
870. 
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drink  any  spiritous  liquor,  ot  miked,  liquor,  part  whereof  is   Ch.  110, 
spiritous,  contraiy  to  the  provisions  of  the  eighth  section  of     ^-^'^^^^ 
this  act,  shall,  in  each  case,  forfeit  the  sum  of  twenty-five 
dollars  for  the  first  offence,  to  he  recovered  in  an  action  of  Modeofreoo?- 
debt  by  any  person  who  will  sue  for  the  same,  to  his  own  ^' 
use,  in  any  Circuit  Court  of  Common  Pleas,  or  by  indict- 
ment in  the  same  Court ;  in  which  case  the  forfeiture  shall 
be  to'  the  use  of  the  county*     And  for  a  second  offence,  such 
gaoler  or  prison  keeper,  shall  forfeit  the  sum  of  fifty  dollars, 
to  be  recovered  in  manner  and  to  the  uses  aforesaid  ;  and 
shall  also  be  removed  from  his  office,  and  be  rendered  and 
become  incapable  of  holding  the  office  of  Sheriff,  deputy 
Sheriff  or  gaoler,  for  the  term  of  five  years.     And  it  shall  be  Grand  Juror* 
the  duty  of  the  Grand  Jurors  of  the  said  Court,  diligently  to  SJS^^  ^'"^ 
inquire  of,  and  truly  to  present,  all  offences  against  the  pro- 
visions of  this  act. 

Sect.  11.     Be  it  Jurther  enatUedj  That  every  gaoler  or  rMaas.  stat. 
prison  keeper  that  shall  voluntarily  suffer  any  prisoner  com-  $  4.]   ' 
mitted  unto  him  to  escape,  shall  suffer  and  undergo  the  like  k  eTvoi.'  8,  p! 
pains,  punbhment  and  penalties,  as  the  prisoner,  so  escap-  r^„^case  of 
ing,*  should  by  law,  for  the  crime  or  crimes  wherewith  he  **p*?^£['?2' 

SCO  CI1»  4«M/y^  O^ 

stood  char&:ed,  if  he  had  been  convicted  thereof.!  vol.  8,  p  273.] 

r*449] 

Sect.   12.     Be  it  further  enacted^  That  if  any  gaoler  or  p^^j^  forsuf- 
prison  keeper  shall,  through  negligence,  suffer  any  prisoner  fering  a  negtu 
accused  of  any  crime  to  escape,  he  shall  pay  such  fine  as  the 
Justices  of  the  Court,  before  whom  he  is  convicted,  shall  id 
their  discretion  inflict,  according  to  the  nattire  of  the  offence 
for  which  the  escaped  prisoner  stood  committed :  Provided    ^^. 
neverthtlessy  That  if  any  person  who  Stands  committed  for  taken  on  froria 
debt,  shall  escape  from  prison,  and  the  Sheriff,  the  gaoler  or 
prison  keeper  shall,  within  three  months  next  after  such  es- 
cape, recover  the  prisoner  so  escaped,  and  return  him  back 
to  prison  again,  then  the  Sheriff  shall  be  liable  to  nothing 
further  than  the  cost  of  any  action  that  may  have  been  com* 
menced  against  hira  for  such  escape ;  and  all  fines  arising  xppropriatioB 
upon  the  breach  of  this  act,  excepting  the  ninth  and  tenth  offincf. 
sections  thereof,  shall  be  applied  ,to  the  use  of  building  and 
repairing  the  gaol  or  gac^  in  tbe  county  where  the  offence  k 

Vol.  I.  68 
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Cb.  110.    committed,  and  shall  be  paid  to  the  Treasurer  of  the  county, 
^*^^^^^     for  iliat  purpose. 
PuttbhmrntiLr      Sect.   13.     Bt  it  further  enacted^  That  if  any  person 
^^'^N^fcc*  to  »  ^^^  directly  or  indirectly,  without  the  knowledge  or  privily 

ErmKK-r  t.*  aid  of  the  kcopcr,  convey  any  instrument,  tool  or  other  thing  what- 
soever,  to  any  prisoner,  or  into  any  prison,  whereby  any 
prisoner  might  break  tlie  prison,  or  work  himself  unlawfully 
out  of  the  same,  every  person  so  offending  shall  forfeit  and 
pay  such  fine  as  by  the  discretion  of  the  Court  shall  be  im- 
posed, not  exceeding  three  hundred  dollars,  according  to  the 
nature  of  the  cause  of  the  prisoner's  commitment ;  or  suffer 
such  corporal  punislmient,  not  exceeding  forty  stripes,  as  the 
m  Court  shall  inflict ;  and  if  it  shall  so  happen  that  any  prisoner 
shall  make  liis  escape  by  means  of  any  instnmient,  tool  or 
other  thing  so  conveyed,  without  the  knowledge  and  privity 
of  the  keeper,  the  person  so  conveying  the  same  shall  be  lia- 
ble to  pay  all  such  sums  of  money  as  the  prisoner  stood  com- 
mitted for  ;  and  sliall  have  inflicted  upon  him  all  stich  pun- 
ishment as  the  escaped  prisoner  would  be  liable  tmto,  if  he 
had  been  convicted  of  the  charge  for  which  he  stood  com- 
mitted, unless  such  prisoner  would  have  been  liable  to  capi- 
tal punishment ;  in  which  case,  the  person  assisting  in  such 
t^iSO]  escape  shall  be  punished  by  fine,  imprisonment  or  sitting*  on 
the  gallows  with  a  rope  about  his  neck,  or  by  solitary  im- 
prisonment for  a  term  not  exceeding  three  months,  and  con- 
finement to  hard  labour  for  a  term  not  exceeding  five  years  ; 
or  any  one  or  more  of  the  said  pimishments,  as  the  Court 
shall  think  proper  to  inflict. 
WHrra  cMiqM  Sect.  14.  Bt  U  further  enactedj  That  where  the  es- 
j£jS2J2r  immt-  ^^y*^  ^^  •"?*  prisoner  shall  happen  through  the  insufficiency 
«^^ShirI?  ^^  *^®  ^^*  ^^^'  ^'  ^^  negligence  of  the  Sheriff  or  gao/er,  the 
to  be  dMr|«i.  Sheriff  of  the  county,  in  which  the  escape  happens,  shall 
stand  chargeable  to  the  plaintiff,  creditor  or  other  person  at 
'      ^    *       whose  suit  or  for  whose  debt  he  was  committed,  or  to  whose 

(d)  In  »n  action  of  the  c»$e  against  »  sberifi*  ibr  the  escape  of  a  debtor 
committed  on  an  original  process,  through  the  insofficiencj  of  the  gaol,  the 
jarj  hare  a  discretion  in  assessing  the  damages  which  tbe  plamtiS*  baa  aos- 
laiiied,  and  are  not  bomad  to  fiod  for  kim  haa  whole  debt.  Burrilt ««.  Ijiik^ 
gow,  3  Mats.  626. 


REGinJkTION  OF  PRISONS.  539 

use  any  forfeiture  was  adjudged  against  such  prisoner ;  and   Ch.  110. 
in  case  the  escape  shall  happen  through  the  insuflSciency  of    ^-^^^^^^^ 
the  gaol,  the  Court  of  Sessions  in  the  county  shall  have  pow-  sions  to  naseaa 
er  and  authority  to  assess  the  sum  or  sums  upon  the  polls  aieaum  re^r^ 
and  estates  of  the  county,  and  to  order  the  county  Treasurer  gj^i^f  ^ 
to  pay  the  same  over  to  the  Sheriff  of  the  county  ;  and  if  the 
Court  of  Sessions  shall  not  make  such  assessment,  and  if  the  tb^  dcTnjjtTia 
Treasurer  shall  not  pay  such  sum  or  sums  within  six  months  IhcHff^mai*** 
next  after  the  demand  shall  be  laid  before  the  Court  of  Ses-  "*®  the  county, 

for  ludemnity. 

sions,  then  the  Sheriff  of  the  county  may  bring  his  action 

against  the  inhabitants  of  such  county,  to  be  heard  and  tried, 

either  in  that  or  one  of  the  next  adjoining  counties,  at  his 

election  ;  and  an  attested  copy  of  the  writ  being  left  thirty  Mode  of  lenr- 

days  before  the  sitting  of  the  Court,  with  the  county  Treasu- 

rer,  shall  be  held  and  adjudged  to  be  sufficient  notice  of  the 

suit ;  and  the  Justices  of  the  Court  of  Sessions  shall  have  full  Comt  of  Sea- 

,     ,    «      ,  sions  may  ap- 

power  to  appomt  an  agent  or  agents  to  appear  and  defend  point  am  agent. 
asninst  such  action  ;  and  when  it  shall  so  happen  that  the  suit  .    . 

°  .  ^*  Action    to   be 

shall  be  commenced  in  another  county,  and  no  Court  of  Ses-  continoed,  in 
sions  shall  be  holden  within  the  county  sued,  between  the 
time  of  the  service  of  the  writ,  and  the  sitting  of  the  Court 
before  which  the  action  is  brought,  the  cause  shall  be  con- 
tinued one  term  ;  and  all  advantages  shall  be  saved  to  the 
defendants,  as  though  they  had  appeared  at  the  first  term  ; 
and  if  judgment  shall  be  given  against  the  county,  the  debt  ^Jjl^j^^^^f^ 
may  be  levied  by  execution  upon  the  goods,  chattels  or  lands  any  inhabit- 

ants  of  the 

of  any  inhabitant  or  inhabitants  of  the  county,  who  shall  there-  county, 
upon  have  his  or  their  action  jointly  or  severaUy  in  like  man- 
ner against  the  county,  to  recover  the  monies  so  levied  of 
him  or  them. 

Sect.   15.*     Be  it  further  enacted^  That  the  keepers  of      [♦451] 
the  several  gaols  within  tliis  State,  shall  under  the  penalties  J'adTto  re^ 
as  by  law  are  provided  for  the  custody  and  safe  keeping  the  ccjve  and  d^ 
prisoners  thereof,  take  custody  of,  and  safely  keep  all  prison-  States  Prison- 
ers committed,  under  the  authority  of  the  United  Slates,  un-  by  judicial  au- 
til  they  shall  be  discharged  by  due  course  of  the  laws  there-  *  °'^"^* 
of :  Provided^  That  nothing  contained  in  this  act  shall  be  so  rMa«s,  Stat, 
construed,  as  to  authorize  the  keepers  of  the  said  gaols  to  §  i.] 
.  take  custody  of,  and  keep  within  said  gaols  any  prisoners 
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Ch.  111.    committed  by  any  other  authority  than  the  Judicial  authority 
^^■^^^^^     of  the  United  States. 
CcRmtT  Tr«w.       Sect.  16.     Be  it  further  enacted^  That  the  several  Trea- 
arcra  to  receive  supers  of  the  respective  counties  within  this   State,  and  their 
paid  for  keep-  succcssors,  be  and  they  are  hereby  authorized  and  directed, 
IS^.     '^^  to  receive  for  the  use  of  their  respective  counties,  to  defray 
[lb.  §  2.]        tbe  county  charges  arising  therein,  all  such  monies  as  the 
United  States  have  agreed  to  pay  for  the  use  and  keeping  of 
such  gaols,  and  to  account  for  the  same  according  to  law. 
[Approved  March  19,  1821.] 

Additional  Act,  cb.  377,  Vol.  3»  p.  104. 
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AN  ACT  respecting  Houks  of  Oorrection,  and  for  iiiinniwiiig  mad  pmrnhing  of 
Rogues,  Vagabuuds,  common  Beggan  and  otber  idle  or  disorderly 


Eacheonntyto       Sect.   1.     JjEt^  enacted  by  the  Senate  and  Hotue  of 
withTho^of  ^P^***'*'^^*'^**?  ***  Legislature  assembkdy  That  there  shall  (a) 
correction.       be  erected,  huilt  or  otherwise  provided  by  the  Court  of  Ses- 
[MaM.  Stat,     sions,  in  every  county  (b)  within  this  State,  at  the  charge  of 
Mar.  26, 1788,  g^^jj  county,  a  fit  and  convenient  house  or  houses  of  correc- 
tion (where  such  house  is  not  already  provided)  with  con- 
venient accommodations  thereunto  adjoining  and  belonging  : 
to  be  used  and  employed  for  the  keeping,  correcting  and  set- 
ting to  work  of  rogues,  vagabonds,  common  beggars  and  oth- 
ons  to  be  used  cr  idle  Of  disorderly  persons.     And  until  such  house  or  hous- 
haim  oV"or-  ^s  of  correction  be  erected,  built  or  otherwise  provided,  the 
proVrid.*"      common  prison  in  each  county  may  be  made  use  of  for  that 
purpose. 

(a)  Thid  provision  b  peremptory  on  the  Coart  of  Sessions  [Comity  Com- 
tnissioners — see  ch.  500,  vol.  3,  p.  346;]  to  erect  or  provide  a  house  of  cor- 
rection in  each  connty,  distinct  from  the  common  gaol,  and  a  mandamu» 
lies  from  the  S.  Court  to  compel  them  to  do  it.  Com,  vi.  Ju$.  Court  of 
SestiofU,  2  Pick,  414. 

(h)  Every  town  is  authorized  to  build  a  house  of  correction,  by  cb.  297, 
§  2,  vol.  8,  p.  186;  see  also,  cb.  429,  vol.  8,  p.  271. 
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Sect.  2.     Be  it  further  enacted^  That  the  Court  of  Ses-    Ch.  111. 
sions  in  each  county  may  nominate  and  appoint,  at  their  will  q^'^^^'^^T^ 
and  pleasure,  a  suitable  person  to  be  master  of  such  house  of  sions  may  ap- 
Gorrection  ;    and  also  to  make,  ordain  and   establish  such  such  hou«eaii4 
rules*  and  orders  as  may  be  necessary  (not  repugnant  to  the  Suoni*  ScdT*" 
laws  of  this  State)  for  the  ruling,  governing  and  punishing  of  [ib.  §  2.] 
such  persons  as  may  be  there  coitamitted  (c). 

Sect.  3.     Be  it  further  enacted^   That  the  Courts   of  co„rt  of  s«- 
Sesoions  in  their  respective  counties,  where  the  circumstan-  coTntyma^pi 
ces  may  require  it,  be,  and  hereby  are  authorized  and  em-  point  over^jers 
powered,  annually,  to  appoint  three  or  five  suitable  and  dis- 
creet freeholders  of  their  county,  living  near  the  house  of 
correction,  to  be  overseers  of  such  house  ;  who  shall  have  power  and  du- 
power  to  see  that  the  rules  appointed  by  the  said  Court,  for  ^^f^  ^^^' 
the  government  of  the  house,   and  the  persons  therein  con- 
fined,  be  duly  observed  ;  arid  also  to  examine  the  accounts  Feb.  27, 179S, 
of  the  keeper  with  respect  to  the  earnings  of  the  prisoners,  ^  ^'^ 
and  the  expense  of  the  institution  ;  and  they  shall  keep  a  reg- 
ister of  all  their  proceedings  fairly  written.     They  shall  have 
power  to  make  contracts  for  work  to  be  done  in  the  house, 
with  any  person  disposed  to  supply  the  materials,  and  to  make 
contracts  for  letting  out  any  of  the  persons  confined,  to  em- 
ployers living,  in  the  estimation  of  the  overseers,  convenient- 
ly near  to  the  house  of  correction  for  the  overseers  or  the 
roaster  of  the  house  to  have  the  general  inspection  of  the  per- 
sons so  let  out,  and  of  the  treatment  they  receive.     And  the 

1    II  .  i»  .1  r  ^1  •  Their  compcn- 

overseers  shall  receive,  out  of  the  wages  oi  the  prisoners,  gation. 
such  reasonable  compensation  as  the  Court  of  Sessions  shall 
allow. 

Sect.  4.     Be  it  further  enacted^  That  the  said  Court  of 
Sessions,  shall  at  any  time  have  authority  to  remove  any  of  sions  may  re- 
the  overseers,  and  to  replace  others  for  the  remainder  of  the  ' 

year,  and  to  fill  up  any  vacancies  of  the  overseers  made  by  ^°'  ^    •! 
death,  resignation  or  otherwise.     They  shall  also,  at  every 
term,  inquire  into  the  state  of  the  house  of  correction  ;  and  ^^  examine 
examine  the  register  and  accounts  of  the  overseers  and  mas-  ***«.  >^»»^ 

*-'  ^  ,  ^  and  account 

ters  ;  and  make  such  further  regulations  and  alterations,  in  the  of  overaeera. 
(c)  See  note  h,  to  §  12,  of  this  chapter. 
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Ch.  111.    treatment  and  government  of  the  prisoners,  as  they  shall  judge 

^■'^^"^^^     necessary  or  proper,  and  not  repugnant  to  the  laws  of  the 

State. 

Rmniei  Tmea-      Sect.  5.     Be  t7 /tirf/ier  enac/e(2,  That  any  Justice  of  the 

bonds,  lie.     Peace  (J),  as  well  as  the  Circuit  Court  of  Common  Pleas, 

inay  Iw  «nt  to  \    /  ' 

the'  htmice  of  may  send  and  commit  unto  the  said  house,   to  be  kept  and 
governed,    according   to  the  niles  and  orders    thereof,    all 
li^^'oc^w  ro§"Gs,  vagabonds  and  idle  persons  going  about  in  any  town 
§  2.]  or  place  in  tlie  county,  begging ;  or  persons  using  any  subtle 

[•453]  craft,*  juggling  or  unlawful  games  or  plays,  or  feigning  them- 
[Powers  of  sclvcs  lo  have  knowledge  in  physiognomy,  palmistry,  or  pre- 
Fcacrand  ^c.  tending  that  they  can  tell  destinies  or  fortunes,  or  discover 
See  Jdll'*"^^  where  lost  or  stolen  goods  may  be  found  ;  common  pipers, 
•ct-1  fiddlers,  nmaways,  common  drunkards,  common  night  walk- 

ers, pilferers,  wanton  and  lascivious  persons,  in  speech,  con- 
duct or  behaviour  ;  common  railcrs  or  brawlers,  such  as  neg- 
lect their  callings  or  employments,   mispend  what  they  earn, 
and  do  not  provide  for  themselves  for  the  support  of  their 
families  ;  upon  conviction  of  any  of  the  offences  or  disorders 
aforesaid,  complaint  thereof  having  been  made  in  writing. 
Two  Jufiticcs       Sect.  G.     Be  it  further  enacted y  That  when  it  shaJJ  be 
^c/^n!i*  *!!"»-  "i^^c  to  appear  to  any  two  Justices,  quorum  tifitw(e),    that 
gtrous  pcriKiiw  any  person  being  within  their  county,  is  lunatic,  and  so  furi- 
corrcctiou.       ously  mad,  as  to  render  it  dangerous  to  the  peace  or  the  safe- 
rMawi    Slat    ^Y  ^^  ^^®  good  people,  for  such  lunatic  person  to  go  at  large  ; 
&  3*]^^'  *'^»  the  said  Justices  shall  have  full  power,  by  warrant  under  their 
hands  and  seals,   to  commit  (/)  such  person  to  tlie  house  of 
correction,  there  to  be  detained  till  he  or  she  be  restored  to 
his  right  mind,  or  otherwise  delivered  by  due  course  of  law. 
And  every  person  so  committed,  shall  be  kept  at  his  or  her 
own  expense,   if  ho  or  she  have  estate  ;   otherwise,  at  the 

{d)  Sec  additioual  act,  §  1. 

(c)  It  is  only  necessary  that  one  of  the  Jatticcfl  shoiildbe  of  the  quorwm. 
Gilbert  vs,  Sweetsir,  4  67/.  483. 

(/)  Where  one  who  had  bocn  committed  to  the  home  of  correction  es 
being  a  dangerous  pertson  to  go  at  large,  was  brought  from  such  boose  by 
order  of  coart,  and  tried  and  acquitted  on  an  indictment  for  marder,  he  was 
reoi&nded  by  the  court  to  the  place  from  whence  he  had  been  bronght. 
Com.  vt,  Merriam,  7  Mast.  168. 
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charge  of  the  person  or  town  upon  whom  his  maintenance    Ch.  111. 
was  regularly  to  be  charged,  if  he  or  she  had  not  been  com-     ^-^"v-^./ 
mitted  ;  and  he  or  she  shall,  if  able,  be  put  to  work  during^ 
his  or  her  confinement. 

Sect.  7.     Be  it  further  enacted^  Thai  ajiy  person,  stand-  Courts  mav 
inc  convicted  before  the  Supreme  Judicial   Court  or  Circuit  ^^v^"®  convir- 

^  ...  ^®"  P^'f^^'Hs    in 

Court  of  Common  Pleas,  for  any  crime  punishable  in  part  or  rommon  cmA, 
m  whole  by  imprisonment,  may  be  sentenced   by  either  of  rection. 
said  Courts  to  suffer  his  imprisonment,  either  in  the  common    ,. 

*         .  .  [Mjis?.  Star. 

gaol,  or  in  the  house  of  correction,  at  their  discretion  ;  to  be  JMnc23, 1802, 
employed  and  kept  to  work  therein,  in  the  same  manner,  as 
persons  committed  to  said  liouse  pursuant  to  the  provisions 
of  the  fiftli  section  of  this  act. 

Sect.  8.     Be  it  further   enacted^    That  either  of  said  courts  may 
Courts  may  sentence  any  person  standing  convicted  before  "^"[^"i^jf  i,]^^ 
them  respectively,  of  an  offence  punishable  in  whole  or  in  part  ^^  correction 

*  ,  *  conililiuiially, 

by  fine,  to  pay  such  fine  with  the  costs  of  prosecution  ;  and  viz   on  non- 
in  case  he  does  not  pay  the  same  within  ten  days,  that  he  be  fmc'an?!  costB. 
immediately  thereafter  conveyed  to  the  house  of  correction,  t*^  §  "^l 
therein*  to  be  safely  held,  employed  and  kept  to  work  in  the       [♦454] 
same  manner  as  persons  committed  to  said  house  pursuant  to 
this  act,  for  any  term  of  time  not  exceeding  six  months.  And  Expmisw  how 
lb6  expense  of  keeping,  supporting  and  employing  such  of-  *°     P***  * 
fender,  after   deducting  the  net  amount  of  his  earnings,  shall 
be  allowed  by  the  Justices  of  the  Court  of  Sessions,  and  paid 
to  ibe  keeper  out  of  the  county  Treasury,  in  the  same  man- 
ner, and  with  the  same  right  of  reimbursement  from  the  Trea- 
sury of  the  State,  as  the  accounts  of  gaolers  for  the  prison 
charges  of  persons  confined  in  gaol,  on  charge  of  conviction 
of  crimes  and  offences  committed  against  the  said  State. 

Sect.  9.     Be  it  further  enacted^  That  the  Courts  of  Ses-  Co  rt    f  s^ 
slons  in  their  respective  counties,  shall  provide  and  cause  to  '«'>n«  to  pro- 

yide  maferiab 

be  kept  at  the  expense  of  their  counties,  suitable  materials  (g),  for  work,  &c. 
sufficient  at  all  times  to  employ  and  keep  at  work  such  as  are  [ib.  ^  l.] 
or  may  be  committed  to  the  house  of  correction  by  force  of 
any  laws  of  this  State  ;  and  shall  from  time  to  time  make  and  and   establish 
establish  all  necessary  rules  and  regulations,  touching  the  emr  relating— *^^ 


{g)  See  nolo  A,  2,  to  §  12,  of  this  chapter. 
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bjr  the  town  to  which  such  persons  belong,  if  within  this    Ch.  111. 
State,  or  at  the  charge  of  the  Stale,  if  they  belong  to  no  par-     ^^v-w 
ticular  town  within  it.     And  the  master  or  keeper  of  every 
such  house  shall  keep  an  exact  account  of  all  profits  and  earn- 
ings that  shall  arise  from  the  labour  of  all  such  as  shall  be 
committed  unto  his  care  and  custody,  as  well  as  the  particu- 
lar time  of  their  rnmniitmfint  and  liberation,  and  present  the  nit  account  to 
same  account  (upon  oath  if  required)  unto  the  Court  of  Ses-  cowtTf  SeZ- 
sions  for  the  same  county  annually,  and  also  whenever  he  "^"^ 
shall  by  them  be  thereunto  directed. 

Sect.  12.  Be  it  further  enactedy  That  whenever  there  Mode  of  bb- 
shall  be  due  to  any  keeper  of  such  house  for  the  care,  trouble  ^mJJI»?i^uoB. 
and  expense  of  keeping,  supporting  and  employing  any  per- 

,  -  .  ,  ^  J   rMaiif.  8tat> 

son  committed  as  aforesaid,  any  sum  or  sums  of  money,  and  juno  28, 1802, 

•  .      o  2.1 

the  same  shall  have  been  allowed,  and  duly  certified  by  said  ^ 
Court  (/i),  or  their  committee,  he  shall  have  a  right  to  de- 
mand and  recover  the  same  of  such  person,  his  parent,  master 
or  kindred,  who  may  be  liable  by  law  to  maintain  him,  or  of 
the  town  wherein  he  is  lawfully  settled  ;  and  if  such  person, 
parent,  master,  kindred  or  town  shall  refuse  or  neglect  to 
pay  such  sum,  for  the  space  of  fourteen  days  after  the  same 
shall  have  been  demanded,  in  writing,  of  him  or  them  respect- 
ively, or  of  one  of  the  Selectmen  of  the  town,  the  said*  keep-  [***•! 
er  shall  have,  and  be  entitled  to  an  action  of  the  case  to  re- 
cover such  sum  against  the  person  so  conmiitted,  or  his  par- 
ent or  master,  if  any  he  have,  liable  by  law  to  maintam  lilm, 

(ft)  1.  Where  the  aecoants  of  the  inaiter  of  a  hooee  of  correction  had  been 
allowed  by  the  Court  of  SessioDB,  and  one  of  the  towna  charged  in  them 
appeared  by  connscl  and  contested  thoir  allowance,  the  only  notice  to  the 
town  of  the  claim  having  been  given  at  the  court;  it  waa  held^  in  on  action 
by  the  master  against  the  town,  to  recover  the  compensatbn  allowed  by  thm 
Coort  of  Sessions,  that  the  want  of  notice  to  the  town  afforded  no  defence  to 
the  action;  but  that  the  record  of  the  Court  of  Sessions  was  not  concloflive 
as  to  the  liability  of  the  town,  which  could  make  in  the  action  any  defence 
to  which  it  might  be  legally  entitled.  Wade,  adm.  vs.  Inhbta.  of  SaUm, 
7  Pick.  833. 

2.  The  neglect  of  the  Court  of  Sessions  to  establish  rules,  &c.to  provide 
materials,  &c.  [see  same  ch.  §  9]  and  to  keep  accounts,  &c.  is  no  defence 
to  an  action  by  a  master  of  the  house  of  correction  against  a  town,afl  provi- 
ded by  §  12.     lb. 
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INDEX, 

TO    VOLUMES    1    AND   2. 


%*  From  page  I  to  646,  inclusive,  in  the  following  Index,  the  references  are  to 
Vol.  I :  and  the  references  to  Vol.  II.  commence  with  page  547;  marked  th<is  [*]. 


A. 

P  A  ^  V* 

ABATEMENT  OF  TAXES— when  and  how  to  be  made  •SGS 

judgment  on  plea  of,  at  Com.  Pleas,  may  be  appealed  from  825 

ACADRMIES.  COLLEGES,  &c.  duties  of  Instructors  therein  *697 

ACCESSARIES,  to  robbery  or  larceny,  may  be  prosecuted  for  misdemean- 
or, although  principal  be  not  convicted  or  prosecuted  68 
{See  Treason^  Murder,  Duellings  Rape,  IncendiaHes,  SfC."] 
ACCOUNT — proceedings  in  actions  of,  regulated                                                 319 
offsets  in  actions  of,  or  simple  contracts,  &c.  when  admissible 
and  how  made                                                                                      316 
defendant  recover  balance,  if  any  dae  in  such  case                               817 
appeal  allowed  from  interlocutory  judgment  in  actions  of                    819 
ACKNOWLEDGMENT  of  debts  before  Justico  of  the  Peace,  how  to  be 

made  444 

[Sec  Recog7nzance.'\ 
of  Deeds,     \^See  Deeds,  ^c] 
ACTIONS,  where  matter  in  dispute  does  not  exceed  ^20,  to  be  brought 
before  Justices  of  the  Peace,  unless  title  to  real  estate  in  ques- 
tion 438.  '9 

if  above  ^20,  or  respecting  real  estate.  Common  Pleas  to 

have  jurisdiction  821 

On  promises  or  contracts  to  pay  debts  of  others,  &c.  not  in  wri- 
ting, not  to  be  sustained  287 
for  indemnity,  by  individuals  whose  property  is  taken  for  delin- 
quency of  towns,  in  regard  to  taxes                                                    *596 
for  indemnity,  by  Sheriff  against  Co.  in  certain  cases,  how  pros- 
ecuted 539 
by  master  of  house  of  correction  against  parent  or  kindred,  or 

town,  for  expenses  of  person  committed  545 

by  towns  having  supported  pauper,  against  him  or  his  representa- 
tives •bSl 
to  compel  towns  to  contribute  their  share  of  expenses  of  work- 
house owned  in  common  by  several  towns                                  *657 
against  executors  or  admiu'rs  of  sheriff*,  may  be  sued,  in  certain 

cases  495 

by  Collectors  of  taxes,  in  certain  cases  against  delinquents  *577 

against  inspectors  of  lime  for  neglect  *783 

by  counties,  towns,  parishes,  whose  property  is  injured  132 

agafnst  pilots  for  damages  to  vessels  or  cargoes,  by  their  neglect 

or  unskilful ness  *771 

may  be  maintained  by  Indian  agents  in  their  own  names  for  debts 

due  to  Indians  *767 

against  persons  obstructing  highwayi  bj  nntBaDces,  may  be  main- 
tained by  peraoofl  removing,  for  doable  expense  of  removal  *623 
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ACTIONS  against  surveyors  of  highways  in  behalf  of  towns,  &e.  fined  for 

deficiency,  in  certain  cases  *618 

against  coonties,  towns,  or   persons  bound  to  repair  roads,  for 

persons  injured  by  their  being  bad  ib. 

against  sorveyor  of  highways  neglecting  to  pay  over  money,  re- 
maining in  his  hands  *616.  617 
ACTIONS,  personal,  limitation  of  877.  '8 
particular  cases  in  which  limitation  may  not  apply  379 
real,  limited  [Sfe  Limitation.l  ^^^ 
on  penal  statuteSf  with  exceptions,  &c. — limited  382 
not  to  be  brought  against  executor  or  administrator  within  one 

year,  anless  in  cases  not  affected  by  insolvency  278 
. nor  aAer  4  years,  if  due  notice  be  given  of  their  appoint- 
ment                                                                                                 28S.  '4 
proviso  for  demands  on  contracts,  covenants,  &c.  not  be- 
coming due  within  the  4  years                                                                285 
to  be  barred  in  certain  cases  unless  creditor  find  property  not  in- 
ventoried, or  estate  should  prove  solvent                                             236 
by  heir,  to  defeat  sales  of  real  estate  under  license  from  Courts, 

limited  to  five  years,  except  as  to  minors,  &c.  274 

what  shall  be  deemed  commencement  of,  in  certain  cases  285.  379 

failing  by  accident,  not  barred  by  statute  of  limitations,  provided, 

&c.  381 

against  Sheriffs  for  default  of  deputies,  limited  383 

[See  Limit  at  ion."] 
when  personal  or  transitory,  in  what  connty  to  be  commen- 
ced 310.  '11.  *24 
in  favor  of  or  against  a  county,  where  to  bo  brought  811 
between  corporation  and  county,  where,  &c.  312 
between  plaintiffs  and  their  own  county,  where,  &c.  ib. 
by  inhabitants  of  one  county,  against  another  do.  ib. 
on  penal  statutes,  to  be  brought,  &c.  in  county  where  offence 

committed  827 

on  Sheriffs'  or  Coroners*  bonds,  to  be  in  their  own  connty  498 

by  Sherifis  against  county  for  indemnity,  where  to  be  brooght  539 

ACTIONS,  process  in,  how  served  by  attachment  and  summons  304 

by  original  summons  305 

when  on  joint  contracts,  and  one  or 

more  defendants  live  out  of  State  306 

when  for  dower,  or  for  possession  of  real  estate,  to  be  aerved  on 

tenant,  though  not  defendant  ib. 

on  towns,  corporations,  parishes,  &c.  ib.  382.  *555 

not  to  be  served  on  Lord's  day  77 

[See  Serviee.l 
ACTIONS  to  be  entered  at  Common  Pleas  on  the  first  day  of  term  312 

where  defendant  in,  has  been  duly  summoned  and  neglects  to  ap- 
pear— to  be  defaulted  ib. 
circumstantial  errors  in,  amended  by  leave  of  Court                             813 
to  be  continued  in  certain  cases,  when  defendant  is  ont  of  State 

263.  306.  *7.  *62 
execution  not  to  issue  ur>less  plaintiff  give  bond  in  certain  cases  307 

effect  of  personal  notice  proved  by  plaintiff  in  such  cases  SOS 

to  be  continued,  when  against  executor,  or  administrator,  un- 
til 236.  278.  281 
when  several  are  brought  which  might  be  joined,  plaintiff^  in,  to 

recover  but  one  bill  of  costs  317 

plaintiff,  in  any  stage  of,  failing  to  prosecote,defendant  to  have  costs        81 4 
ACTS,  PRIVATE,  and  Resolves — printed  copies  of,  competent  evidence         822 
of  Province  and  State  of  Massachusetts,  sundry,  repealed  as  to 

Maine  ^775 

saving  of  actions  and  causes  of  actions,  under  said  acta  *814 

ADJOURNMLNT.     {See  Couri$,  Justieet,  Vendue,  Salt,  Exeeuiion, 
Executor,  Administrator,  ^c] 
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ADMINISTRATION  ofestates  to  be  granted  to  widow,  next  ofkin,  or  both  220 

or  to  some  creditor  or  suitable  person,  if  widow  refuse  221 
may  be  granted  on  estates  of  persons  dying  without,  and  leaving 

property  within  the  State  222 
de  bonis  non,  to  be  granted  when  former  administrator  or  exec- 
utor is  removed,  dead,  &c.  229 
not  to  be  granted  unless  there  is  personal  estate  or  debts  of  $20 

or  upwards  230 

with  the  will  annexed,  to  be  granted  where  executor  neglects  237 

or  where  executor  is  a  minor  ib. 

or  become  insane,  unsuitable,  &c.  229 

not  to  be  originally  granted  after  20  years  from  death  of  a  person  280 

of  a  feme  sole,  when  joint,  extinguished  by  her  marriage  229 
bond,  form  of^to  be  approved  by  judge                                        221.  223 

ADMINISTRATORS  to  give  notice  of  their  appointment  228 

to  give  bond,  and  return  inventory  within  three  months  221 

evidence  of  notice  how  perpetuated  228 
to  account  for  personal  estate  according  to  inventory,  or  as  sold 

by  license  of  Judge  of  Probate  223 
living  out  of  State  or  removing,  &c.  neglecting  to  render  ac- 

counta,  becoming  insane,  may  be  removed  229 
may  agree  with  heirs,  &c.  before  Judge,  to  submit  to  reference 

disputed  claims  of  their  own  against  estate  230 
when  one  or  more  are  removed,  remaining  administrator,  &c.  to 

proceed  in  settling  estate  ib. 
to  account  for   income  of  real  estate  according  to  appraisement 

by  committee  231 

to  represent  estate  insolvent,  in  case  233 
may  agree  before  Judge  to  submit  to   reference  disputed  claim 

of  creditor  not  allowed  by  commissioners  235 
not  bound  to  answer  suits  when  estate  is  rendered  insolvent,  un- 
less for  taxes,  debts  due  the  State,  &c.                                         235.  *6 
suits  brought  against,  before  estate  rendered  insolvent,   to  be 

continued  236 
creditor  barred,  unless  his  claim  is  made  out  before  commission* 

ers,  except  when  property  not  inventoried  be  discovered  ib. 
neglecting  to  settle  accounts  six  months  after  final  report  of  com- 
missioners, liable  to  suit  of  creditors  238 
proceedings  and  judgment  in  such  suits  ib. 
guilty  of  waste,  proceedings  against,  by  scire  facias  ib. 
neglecting  to  raise  money  to  pay  debts,  &c.  guilty  of  waste  ib. 
of  deceased  creditors  may  join  with  other  creditors  in  compoun- 
ding with  debtors,  in  certain  cases,  by  consent  of  Judge  ib.  239 
may  require  bond  of  indemnity  from  heirs  before  payment  of 

share  &c.  in  certain  cases  245 

may  have  action  of  account  against  co-administrator,  in  case,&c.  246 

not  to  be  guardians  to  minors  interested  in  same  estate  247 
to  apply  to  Courts  for  license  to  sell  real  estate  to  pay  debts  when 

personal  is  deficient  261.  '67 

may  be  licensed  to  sell  whole,  when  partial  sale  would  injure  the 

rest;  notice  to  be  given  270 
to  give  bond  to  Judge  to  account,  &c.  aAer  obtaining  license  ib. 
to  give  notice  of  sale,  and  to  be  under  oath  before                      262.  270 
may  adjourn  sale,  not  exceeding  14  days  274 
evidence  of  notice,  how  perpetuated  276 
recovering  real  estate  on  execution  or  mortgage,  to  hold  it  for 
use  of  widow  and  heirs,  unless  necessary  to  be  sold  for  pay- 
ment of  debts  ib. 
may  receive  redemption  money  and  release  277 
their  power  and..duty  as  to  estates  held  in  mortgage                       166.  *7 
not  bound  to  answer  suits  against  them,  within  one  year,  un- 
less, &c.  278 
may  make  tender  in  cose  of  suits  brought  earlier,   and  effect 
thereof,  ib. 
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ADMINISTRATORS,  if  suits  are  so  brought,  to  be  contiDnedwrits  and  278 
executions  not  to  run  against  their  owb  estates  aadbodies  nn- 

less  on  suggestion  of  waste  ib. 

proceedings  aguinst,  on  suggestion  of  waste,  judgment  bow  279 
may  prosecute  or  defend  suits,  when  either  party  dies  aAer  ap- 
peal and  before  Court,  &c.  if  cause  of  action  survive              280.  320 
refusing  to  become  party  to  such  suits  aAer  notice,  judgment  to 

be  entered  against  them  282 
not  t>ound  to  plead  specially,  but  may  give  in  evidence  under 

general  issue  •     ib. 
actions  against,  after  four  years,  barred,  if  due  notice  be  gi^en 

of  their  appointment  284 

what  shall  be  equivalent  to  suit  against,  in  certain  cases  285 
proviso  for  cases  on  contracts,  covenants,  &c.  not  becoming  dne, 

&c.  within  that  time  ih. 
refujiing  to  account  for  property  of  intestate,  aAer  being  cited,  ex- 
ecution to  be  awarded  against,  for  amount  of  personal  estate 

of  deceased  265 
having  personal  estate  not  inventoried,  execution  against,  how 

awarded  ib. 
proceeds  collected  on  such  execution,  how  distributed  ib. 
may  be  licensed  by  Sup.  Court,  or  Com.  Pleas  to  make  convey- 
ances of  real  estate  to  complete  contracts  of  deceased  274 
money  received  on  such  contracts,  to  be  assets  275 
of  Sheriffs  mny  be  sued,  &c.  as  if  cause  of  action  survived  495 
of  deceased  Constable  or  Collector  to  settle  his  account  with  As- 
sessors *586 
liability  of — on  failure  so  to  do  ib. 
how  to  proceed  agninftt  persons  suspected  of  embezzlement  of 

properly  of  deceased  232 

not  liable  on  their  own  promise,  for  debt  of  intestate  287 

may  prosecute,  reviews  in  certain  cases  820 

appointed  by  foreign  Courts  of  Probate,  what  shall  be  evidence  of  273 

of  deceased  debtor  or  joint  contract,  liable  as  if  jo  intend  several  283 

de  bonis  non,  when  to  be  appointed  229 
may  become  party  to  suit  commenced  by  previous  executor  or 

administrator  280 

mny  have  scire  facias  to  complete  judgments  ib. 

may  bring  and  defend  writs  of  error  ib. 

with  the  will  annexed,  when  to  be  appointed  227.  229 

{See  ^Administration  c.  t.  a.] 

ADULTERY,  punishment  of  79 

ADVANCEMEiNTS  made  to  children,  &c.  to  be  deducted  in  estimating 

shares  of  intestate  estates  to  be  distributed  244 

mode  of  estimating  such  245 
AFFIDAVITS  of  executor  or  administrator,  &c.  posting  notice  of  their 

appointment  228 

posting  notice  of  sale  of  real  estate  276 

—  officer  selling  real  estate  for  tuxes,  to  be  evidence,  in  case, 

&c.  •595.  *6 

AFFINITY,  degrees  within  which  marriages  are  void  419 

AFFIRMATION  of  decrees  in  Probate  Courts,  on  appeal  to  Sup.  Court  259 

of  judgments  in  cases  of  partition  148 

allowed  to  persons  scrupulous  of  taking  oaths  as  Jurors  471 

any  persons  scrupulous,  &c.  and  form  of  481 

wilful  and  false,  punished  as  perjury  ib. 
[See  Complaints.'] 

AGE,  lawful  for  conveying  lands,  making  wills,  &c.  151 

at  which  marriage  may  be  contracted  without  consent  of  parents  421 
AGENTS  to  be  appointed^  by  Courts  ordering  partition,  for  absent  persons 

interested  149 
for  demanding  of  Executive  of  any  other  State,  fugitives  from  jus- 
tice, to  be  appointed  by  Governor  *548 
for  prosfiiputing  and  defending  saita  by  towns,  bow  cboMn  *666 


INDEX.  V 

AGENTS  for  repairiDg  highwajrs  to  be  appointed  b^  Courts  imposing  fines  *619 
[See  Highways.'] 

to  convey  county  lands  to  be  appointed  by  Courts  201 
AGREEMENTS  for  waving  pleas  at  Coin.  Pleas,  and  pleading  anew  on 

appeal,  binding  at  S.  J.  Court    r.  325 

and  contracts,  certain  descriptions  of,  void  unless  in  writing  287 

AID  in  criminal  cases,  may  be  required  by  SherifTs,  Coiistables,  &c.  407 

in  ccriuin  cases  may  be  required  by  officers  437 

by  Collectors  of  taxes,  whether  in  or  out  of  their  towns  681 

penalty  for  refusing  ib. 
ALEWlVi:S  [See  Fi'sh.} 

ALIEN,  not  to  be  empluyed  as  schoolmaster  *598 
ALIENAGE,  no  impediment  in  heirs  or  widow,  &c.  to  receiving  distrib- 
utive share  of  personal  estate,  nor  to  dower                               170.  245 

ALIENATION  of  grants  to  piuus  and  charitable  uses,  how  to  be  made  173 
ALIMONY  ill  cases  of  divorce,  how  decreed  in  cases                          424.  '27.  *29 
and  restorations,  &c.  may  be  altered  by  Court  on  application  of 

either  party  429 
[See  Diooree."] 
AMENDMEN'J'S  allowed  of  errors  in  judicial  proceedings  in  certain  cases, 

without  costs  313 

APPEAL  allowed  from  Com.  Pleas  to  Sup.  Court,  proceedings  thereon  825 

judgment  on  plea  in  abatement,  demurrer,  &c.  ib. 

in  audita  querela  process  404 
from  sentence  of  Justice  of  Peace  in  criminal  cases  436 
how  to  be  prosecuted  in  such  cases  ib. 
defendant  failing  to  enter,  how  to  be  proceeded  with  ib. 
agreements  before,  at  lower  Court,  for  waving  pleas,  amend- 
ments, &c.  binding  r.  325 
from  judgment  of  Jus.  Peace  in  civil  actions  439 
recognisance  to  prosecute,  &c.  effect  thereof  440 
in  case  originating  with  Jus.  Peace,  from  Com.  Pleas  to  Supreme 

Court,  when  title  to  real  estate  comes  in  question  ib. 
in  seizure  of  personal  property,  tried  before  Jus.  Peace,  or  Com. 

Pleas  456 

from  judgment  of  Justices  for  removal  of  paupers  *646 
from  judgment  of  referees,  relating  to  fees  of  commissioners  of 

wrecks  93 

allowed  from  judgment  to  abate  nuisances  119 

from  judgment  of  Justice  on  libel  against  gun  powder, 

seized  121 

of  Common  Pleas  for  partition  148 


from  Courts  of  Probate  to  Supreme  Court,  regulated  258.  '9 

bond  to  be  filed  within  one  month,  and  reasons  of  appeal  258 

ca^cs  in  which  appeals  may  be  had  220.  226.  242.  260.  262 

when  and  how  to  be  prosecuted  in  Supreme  Court  259 

may  be  granted  afler  loss  of  right  in  certain  cases,  by  S.  J.  Court        261 
from  decrees,  orders,  &c.  of  Judge  relating  to  trusts  ib. 

power  of  Supreme  Court  as  to  costs  in  such  cases  259 

may  be  entered  after  regular  term,  in  certain  cases,  by  license 

on  petition  to  Supreme  Court  or  Common  Pleas  299.  800 

allowed  from  interlocutory  judgments  in  actions  of  account,  be- 
fore appointment  of  auditors  819 
APPRAISERS,  Commissioners,  &c.  appointed  by  Judge  of  Probate,  may 

be  sworn  by  Justice  of  the  Peace  242 

and  by  town  Clerk,  where  there  is  no  Justice  ib. 

of  estates  of  persons  deceased  may  be  appointed  by  Justices  of 

the  Peace  in  certain  cases,  and  sworn  220.  '1 

to  be  appointed  by  Judge  of  Probate  to  make  inventory  of  estate 

of  intestates  220 

to  estimate  amount  of  income  of  real  estate  in  hands  of  execator 

or  administrator  2S1 

of  real  estate  to  satisfy  executions,  how  appointed  847 


ri  INDEX. 

APPR.USEMENT  or  penonaJ  propert j  seized  as  forfeited  455 

APPRENTlCt:*,  mioors,  at  what  a^,  &c.  bow  boand  by  indenture  *75S 

cbi!dr«D  of  paoperv  maj  be  boand  oat,  by  OTereeeni  *637 

iBftnictioa  of^  to  be  provided  for  by  iodentorefl  ib. 
UeatajeLt  of  to  be  ioqaired  into  by  OTerseers,  parents,  guardians  *6SS.  759 
may  be  discharged  from  master,  by  Common  Pleas,  in  case,  &c. 

and  tbereopOQ  bound  anewr  ^6S8.  760 

remedy  by  Overseers  on  indentores  of,  and  proceedings  thereon  ib. 
eloping,  ouiy  be  arrested  and  retomed  *6S9.  761 
persons  enticing  or  carrying  away,  liable  to  action  of  master  for 

damages  112.  *6S9 
may  be  diachai^ed,  on  complaint  of  master  *639.  760 
rescamg  cattle,   ^c  impoonded,  proceedings  against  them  or 

master  ♦682 

indeotares  of,  how  to  be  execoted  and  effect  thereof  •T59 

no  longer  obligatory,  aAer  death  of  master  ib. 

penalty  for  transporting,  or  enticing  away,  or  enlisting  without 

consent  of  parents  111.  *12 

AQUEDUCTS — provisions  enabling  proprietors  to  manage  •729 

proprietors*  meetings  how  to  be  called,  organized,  &e.  ib. 
when  thus  organized  mav  choose  officers  and  have  corporate 

powers  '  •730.  '31 

directors  of,  may  assess  taxes  on  shares  and  collect  by  sale  at 

anction  amoant  assessed  on  shares  ib. 

mode  of  voting  according  to  shares,  &c. — assessing  fines,  &c.  •731 
proprietors  may  hold  real  estate  to  amoant  of  $30,000,  which 

shall  be  deemed  personal — mode  of  transfer  ib. 

may  with  leave  of  Selectmen  dig  ap  streets,  &c.  to  lay 

pipes — not   obstracting  travellers  •782 

to  continae  corporate,  antil  debts  are  paid  ib. 

clerk's  daty  as  to  recording  transfers,  fee  of  stock  ib. 

private  property  to  be  liable  in  certain  cases  ^733 

estate  of,  at  dissolation  to  be  deemed  real,  and  held  in 

common  ib. 

shares  in,  how  attached  and  taken  on  execution  and  sold  ib. 

penalty  for  wantonly  injuring,  and  how  recovered  ib. 
pipes  connected  with,  may   be  laid  by  towns  to  draw  off  their 

water  in  case  of  fire,  provided,  &c.  ib. 
ARBITRATIONS  established  and  regulated,  [See  reference.'^ 
ARSO.V     [See  Incendiaries  and  Malicious  Mischief.'] 

ARMS,  fire,  proof  of,  regulated     [See  Fire  Jlrms.']  •SOS 

and  equipments  exempted  from  attachment  [See  Miliiia.'\  •SOS 

ASSAULTS  with  intent  to  commit  murder,  &c.  punishment  of,  53 

with  intent  to  murder,  maim,  or  disfigure,  &c. — punishment  ib. 

with  intent  to  rob  66 

with  intent  to  commit  jape  56 
and  batteries,  punishment  of                                                                  434.  '5 
ASSAY  BLASTERS,  to  inspect  heads  and  worms  in  distil-hooses,  to  be 

chosen  by  towns  annually  125 

ASSES,  mulcts,  &c.  not  allowed  to  go  at  large     [See  Town  Meetings.}  *61S 
ASSESSMENT,  and  collection  of  taxes.     [See  Taxes,  ^c] 

'               on  turnpike  shares,  &c.     [See  Turnpike^  Aqueduct,  4rc.] 
ASSESSORS  to  be  chosen  by  towns  in  March  or  April  ^562 
to  make  lists  of  voters  for  State  officers,  and  deliver  to  Select- 
men before  1st  of  August  annually  ^556 
of  plantations  to  prepare,  and  have  at  meetings,  lists  of  voters 

for  State  officers,  &c.  ib. 

to  revise  and  correct  such  list,  and  when  ^557 
to  preside  at  their  meetings  for  choice   of  State  officers — their 

powers,  duties,  &c.  •SSS 

neglecting  duties  relating  to — penalty  for  ^559 
of  towns  to  prepare  before  the  20th  of  Febmarj,  annaallj*  list 

of  voters  in  town  affairs  •560 
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ASSESSORS — bow  to  correct  and  revise  snch  Vata  *561 

to  assess  the  polls  and  estates  within  their  towns  for  taxes  laid, 

and  commit  list  to  Collector  or  Constable  *563 

to  leave  copy  of  assessment  and  valuation  with  town  Clerk    r.        *563 
refusing  to  bo  sworn,  &c.  after  choice — penalty  ib. 

vacancy  in  snch  case  how  to  be  filled  *564 

form  of  complaint  against  ib. 

Selectmen  to  act  as,  in  certain  cases  ib. 

pay  of,  one  dollar  per  diem  ib.  *602 

when  not  chosen  by  towns,  to  be  appointed  by  Sessions  *664 

duty  of  such  Assessors  *665 

chosen  or  appointed,  to  obey  Treasurer's  warrant  for  assessings 

taxes,  under  penalty  ib. 

when  delinquent,  others  to  be  appointed  by  Sessions  *566 

to  be  chosen  by  plantations,  with  same  powers,  duties.  liabilities, 

&c.  so  far  as  relates  to  tax<»s.  as  towns  ib. 

in  plantations  partially  organized,  to  call  meetmgs  in  March  or 

April  for  choosing  officers  *568 

towns  and  plantations  to  notify  inhabitants  to  bring  in  lists  of  polls 

and  estates  taxable,  and  may  require  oath  ib. 

persons  aggrieved  at  rates  of,  may  apply  for  abatement,  and  if 

refused,  may  appeal  to  Sessions  *569 

may  in  certain  cases  over  rate,  not  exceeding  5  per  cent,  of 

whole  sum  ib. 

roles  to  be  adopted  by,  in  apportionment  of  taxes  ib.  *570 

may  add  State  and  county  to  their  other  taxes  ib. 

warrant  to  collect  State,  county,  town  or  plantation  taxes,  form 

of,  ♦STl 

to  isi^uc  new  warrant,  when  original  is  lost  *572 

when  towns  neglect  to  choose,  for  five  months  aAcr  warrant  from 

Treasurer,  what  proceedings  to  be  had  ib. 

delinquent,  when  their  estates  are  insufficient  to  pay  State  taxes 
required,  Treasurer  may  levy  amount  deficient  on  inhabitants 
of  their  towns  *578 

may  assess  improved  lands,  houses,  &c.  to  tenant  or  owner,  if  in 

State,     r.  ♦STS 

may  dcinaRd  of  Constable,  &c.  taken  in  execution,  copy  of  his 

assessments  remaining  unsettled  *590 

how  to  proceed  in  case  of  refusal  by  such  Constable  ib. 

in  towns  regulating  collection  of  taxes  by  Treasurer,  &c.  how  to 

proceed  ♦594 

to  furnibh  school  books  at  expense  of  plantations  in  certain  cases 

to  be  charged  to  parents  ^598 

to  assign  each  school  district  its  share  of  school  money  ^599 

powers  in  regard  to  tuxes  in  school  districts  *602 

of  plantations  to  determine  where  to  build  school  house,  when 

district  cannot  agree  *604 

to  determine  places  to  erect  guide  posts,  under  penalty  *626 

to  appoint  substitute  to  finish  collections,  &c.  when  collector, 

&c.  becomes  insane  *5S4 

to  refund,  &c.  if  insane  collector,  &c.  has  overpaid  them  ib. 

may  demand  of  such  insane  collector,  &c.  or  guardian,^  adminis- 
trator or  executor,  list  of  assessments — and  give  them  to  new 
collector  ib. 

to  assess  upon  towns,  &c.  deficiencies  of  collectors  in  payment 
to  State  Treasurer,  and  commit  same  to  some  other,  to  col- 
lect *585 
to  appoint  some  person  to  complete  unfinished  collections  of  de- 
ceased collectors  *580 
to  adjust  accounts  of  deceased  collectors,  when  unfinished,  with 

their  executors  or  administrators  ib. 

Vol.  I.  71 
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ASSIGNEES,  may  be  in&de  parties  in  raits  for  redemption  of  mortgages  104 

rights  of,  not  to  be  impaired  m  setting  ofi*  executions,  by  officers  835 
of  goods,  &c.  in  foreign  attachments  may  be  made  parties,  in  casen  S66.  '7 
mode  of  proceeding  aguin:*t,  in  such  cases,  when  they  appear,  or 

are  defaulted  .  367 

ASSIGNMENT,  validity  of,  how  tried,  when  questioned  in  cases  of  foreign 

attachment  S68 

AlTAClLMKN'l',  of  goods  and  estate  on  mesne  process  to  hold  thirty  days 

after  judgincut  329 

of  shires  in  companies  corporate,  and  dividends  growing  thereon  832 
when  inudo  of  sliarcs,  &c.  copies  of  writ,  &c.  to  be  left  with 

Clerk,  Treasurer  or  Cashier,  &c.  of  company  ib. 

of  rights  in  equity  of  redemption,  &c.  and  effect,  as  to  attaching 

creditor  ib. 

^—  to  hold  in  certain  cases  until  levy  completed  342 

if  estate  be  redeemed  before  sale,  to  constirute  lien  on  fee  332 

of  franchises  of  tuiiipike«,  &c.  when  made,  copy  of  writ  to   be 

left  with  Clerk  or  Treasurer,  &c.  thirty  days  before  Court  ib. 

proceedings  in  such  cases,  to  be  in  county  whore  creditor  or  of- 
ficers of  corporation  reside  346 
not  dissolved,  by  death  of  either  party,  unless  defendant's  estate 

represented  insolvent  354 

of  shares  in  aqueduct  companies  how  made  ^733 

of  certain  articles,  valid,  although  left  in  defendant's  poaseaaion, 

on  security  355.  *6 

of  goods,  &c.  on  mesne  process,  when  replevied  in  certain  caaes, 

to  hold  and  continue  453.  *4 

certain  goods  and  chattels  exempted  from  505 

arms,  c(iuipmcnts,  &c.  of  Militia  exempted  from  *S05.  823 

on  mesne  process  to  hold  in  certain  cases,  when  actions  are  con- 
tinued nisi  and  judgment  in  Supremo  Court  to  be  entered  as  of 
former  term  294 

not  to   be    affected  by  certain    proceedings  for  entering  com- 
plaints and  appeals  after  loss  of  right  300 
against  witnesses  for  contempt                                                                   325 
foreign     [See   Foreign  Attachment. "] 

of  possessory  titles  to  real  estate  348 

ATTORNEY,  who  may  appear  as  such     [S^e  Attorniet.'i 

any  person  may  appear  as,  far  person  restrained,  secreted,  &c. 

on  6tipulating  for  payment  of  costs  397.  402 

of  party  to  be  notified  in  taking  depositions,  and  who  shall  be  so 

considered  477 
of  non  resident  owners  of  lands,  how  to  make  known  bis  authority      *580 
to  be  notified  by  Collector  be- 
fore selling  such  lands,  for  taxes                                                   ib.  *581 
ATTORNEY  GENERAL,  powers,  duties,  &c.  of,  515 
to  prosecute  delinquent  county  Treasurers                                               460 
fees  taxed  for,  in  certain  cases,  to  be  credited  to  the  State                   461 
not  to  receive  fees  of  prosecutors  in  any  cases                                         515 
to  prosecute  commissioners  of  wrecks  for  delinquency  95 
to  file  information  for  inquests  of  office  for  State  to  recover  lands, 

substance  of  such  information  20S 

to  prosecute  by  inquest,  for  lands  accruing  to  State  for  want  of 

heirs  211 

salary  of  530 

AND  CouNTT,  to  prosccute  Clerks  for  neglecting  to  return  certi- 
ficates of  fines,  &c.  to  State  Treasurer  497 
to  receive  no  fees  from  prosecutors  nor  to  be  of  counsel  in  civil 

case  depending  on  same  facts  515 

for  each  county  to  be  appointed  and  sworn  ib. 

duty  to  be  paid  by  each  518 

to  exhibit  annually  to  Court  of  Sessions,  account  of  monies  508 

to  more  Court  of  Sessions,  to  examine  bonds  of  SheriA  anniiaUj        490 
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AT'fORNIES  not  to  parchase  demands  to  sue,  &c.  109 

and  Counsellors  at  law,  admission  and  practice,  regulated  485 

qualifications  for  admission  of,  prescribed  ib. 

to  be  sworn  in  open  Court — form  of  oatb  ib. 

not  entitled  to  fees,  unless  regularly  admitted  ib. 

not  more  than  two  on  each  side  to  be  allowed  parties  ib. 
any  persons  of  good  moral  character,  may  appear  as,  by  special 

power  489 

no  Judge  or  Justice  to  appear  as,  in  a  case  before  tried  by  him  ib. 

no  Sheriff  or  deputy  to  appear  as  such  or  draw  plea  lb. 

Judge  and  Register  of  Probate  not  to  act  as  219 
Sheriffs,  &c.  not  to  purchase  notes,  accounts,  &c.  for  collection, 

or  advance  money  thereon  109 
and  Counsellors — rules  respecting  admission  of,  by   Supreme 

Court  293 
money  paid  for  admission  of,  in  Supreme  Court,  to  be  fund  for 

pay  of  Reporter  295 

lien  for  costs,  &c.  on  executions  offset,  protected  335 
AUCTION  AND  AUCTIONEER.     [See   Vendue.^ 

AUDITA  QUERELA  writ  and  proceedings  thereon,  form  of  390.  402.  '3 

writ,  how  to  be  endorsed,  served,  &c.  liability  of  endorser  403 

proceedings  in,  regulated  404 
Court  may  liberate  plaintiflf  from  prison,  on  conditions,  in  certain 

cases  405 
AUDITORS  in  actions  of  accounts,  how  to  proceed  when  defendant  refuses 

to  appear  319 

may  be  appointed  in  any  action  when  Courts  deem  it  proper,     r.  320 

AVOIDANCE  oi  principal  to  render  bail  liable,  in  what  cases  and  extent  411 

B. 

BAIL  in  civil  actions  regulated  408 

oHicer  to  return  bond,  when  taken,  with  the  writ  ib. 
name  and  addition   of,  to  be  inserted  in  margin  of  execution 

against  principal,  by  Clerk  or  Justice  409 
to  be  notified  by  officer  having  execution  against  principal,  fifteen 

days  before  time  of  return  ib. 
may  commit  principal,  &c.  by  leaving  copy  of  writ.  Sic.  with 

gaoler  ib. 

duly  of  gaoler  thereupon,  under  certain  provisions  410 

may  be  discharged  on  bringing  principal  into  Court  411 

liuble  if  principal  avoid  ib. 
not  held  liuble  by  return  of  avoidance,  unless  execution  has  been 

in  hands  of  ofliccr  thirty  days  ib. 
liable  to  scire  facias  and  judgment  thereon,  unless  principal  be 

produced,  &c.  and  costs  paid,  before  judgment  411.  '12 

principal  surrendered  by,  to  be  discharged,  if  not  taken  in  15  days  ib. 

in  actions  before  Justices  of  the  Peace,  regulated  413 

may  bring  principal  and  procure  officer  to  attend  before 

Justice  iK 

■          to  be  discharged,  paying  costs,  principal  to  be  committed  ib. 

form  of  mittimus  by  Justice  in  such  cases  414 

principal  to  be  discharged,  if  not  taken  m  execution  in  15 

days  ib. 

penalty  for  officer  refusing  to  attend,  &c.  in  such  cases  ib. 

scire  facias  against,  limited  to  one  year  ib. 

remedy  of,  b^  action  against  principal  for  indemnity  415 

and  property  attached,  not  to  be  affected  by  appeals,  com- 
plaints, &c.  entered  out  of  season,  &c.  by  petition  300 

allowed  to  all  per^jions  accused,  except  of  capital  crimes  20 

what  extent  to  bo  required  of  persons  charged  with  larceny  71 
[See  JRe cognizance.'] 
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BASTARD  CHILDREN— father,  how  proved  and  adjadged,  by  evi- 

dence  of  mother  481 
mother  to  be  competent  witness  in  trial,  provided  432.  '8 
mother  not  allowed  to  make  settlement  with  father  afler  com- 
plaint made,  unless  by  consent  of  Overseers  of  poor  488 
examination  of  mother,  taken  in  one  county,  may  authorize  Jns- 
tico  to  issue  warrant  and  have  same  proceedings  as  to  bond, 
&c.  in  another  ib. 
to  follow  and  have  settlement  of  mother  *6S2 
BEASTS  impounded,  proceedings  thereupon,  notice  to  be  given  *678 
when  owner  of  is  unknown,  what  proceedings  to  be  *681 
taken  up  going  at  large — penalty  for  rescuing  before  impounded  *682 
may,  by  vote  of  town  be  restrained  from  going  at  large,  &c.  in 

particular  places  *683 

Stray — persons  finding,  to  give  notice  to  town  Clerk  ib. 

appraisers  of,  to  be  appointed  by  Justice  of  Peace  or  town  Clerk  *684 

if  no  owner  appear  within  one  year,  what  proceedings  to  be  had  ib. 

if  horses,  &.C. — may  be  sold  after  two  months — proceedings  *685 

owner  of,  entitled  to  money  ^  if  applying  within  one  year,  otber-  ib. 

wise  ib. 

horses  not  to  be  taken  up  as — between  April  15,  and  Nov.  1  *686 
[See  Cattle,  ^-c] 

BEEF  and  POKK,  inspection  of,  regulated  ♦748 

Inspector  General  to  be  appointed  by  Governor  ib. 

to  give  bond,  appoint  deputies,  under  oath  ♦744 

quality  and  size  of  barrels  and  half'burrels  to  contain  for  expor- 
tation ib. 
quality  for  exportation,  different  kinds  and  nnmbers  ^745.  '6 
how  to  bo  salted  and  preserved  ^746 
Inspector's  duty  to  inspect  when  requested,  without  delay  ^747 
what  laborers  to  employ  in  packing,  &c.  after  inspection  ib. 
manner  of  branding  barrels  and  half  barrels  ^748 
Inspectors  not  to  brand  packages  nor  casks  of  provisions  unless 

inspected  and  weighed  by  them,  under  penalty  ib. 
Inspectors  guilty  of  fraud  in  their  trust,  penalty  for  ib. 
deputies  not  to  brand  cask  out  of  their  towns  ib, 
refusing  to  brand,  &.c.  for  export,  penalty  ib. 
for  exportation — penalty  for  shifting  or  mixing,  &c.  aCier  branded  ^749 
not  to  be  exported  unless  in  barrels  and  half  barrels,  packed,  in- 
spected, ib. 
nor  unless  master  of  vessel  furnish  Collector  of  the  Customs  with 

certificate  ib. 

nature  of  certificate,  form  of  oath  to  ib. 

rounds  of,  may  be  exported  in  kegs,  &c. — how  branded  ib. 

or  pork  not  inspected,  penalty  for  exporting  ^750 

may  be  seized  on  board  vessel,  by  warrant  from  Justice 

Peace  ib. 
laden  for  exportation,  may  bo  seized  in  certain  cases  by  in- 


spectors ib. 

and  condemned  as  forfeited  in  case  ^751 
provisions  for  inspection,  to  extend  to  any  transported  coastwise 

from  this  to  any  other  of  the  United  States  ib. 

deputies  to  make  annual  returns  to  Inspector  General  ib. 

Inspector  General  to  make  annual  returns  to  Secretary  of  State  ib. 

how  to  be  weighed  in  slaughter  houses  ib. 

penalty  for  weighing  otherwise  than  required  by  law  ib. 

weighers  of — for  sale  in  market,  to  be  appointed  by  Selectmen  ^752 

to  be  sworn,  give  certificates — foraa  of,  &c.  ib. 

cattle  for  market  or  barrelling — contrary   to  law — penalty  for 

buying  ib. 

Inspectors  of,  in  office,  to  continue  ♦753 
BEGGARS  [See  Vagabonds,  ffc.^ 
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BOND  required  in  cases  of  replevying  a  person  406 

replevying  cattle  and  goods  claimed  by 

third  person                                                                                      391.  '2 
bail,  in  civil  actions,  to  be  returned  with  the  writ  408 
to  be  given  by  friends  of  insane  prifoners,  discharged  at  their  re- 
quest 304 
required  of  person  accused  as  father  of  bastard  child,  may  be  con- 
tinued 431 

Clerks  of  the  Judicial  Courts  488 

SheriBs  489 

sufficiency  of,  to  be  examined  annually  by  Court  of 

Sessions,  on  motion  of  Attorney  for  State  490 

Coroners,  to  be  approved  by  Court  of  Sessions  492 


of  Sheriff,  or  Coroner,  may  be  sued  by  person  aggrieved,  and 

such  person  shall  be  entitled  to  a  copy.  Ice.  ib. 

suit  on,  to  bn  in  county  whore  Sheriff,  Slc.  dwell  493 

to  be  given  by  gaoler  when  appointed  by  Governor  during  vacan- 
cy of  Sheriff's  office  495 

of  Sheriff  to  extend  to  breaches  by  gaoler  or  deputy  Sheriff  a Aer 

death  or  re8ignation  of  Sheriff  ib. 

copy,  certified  by  Treasurer,  legal  proof,  unless  signature 

denied  ib. 
to  be  given  bv  Constables  and  remedy  thereon                            499.  *574 

Coroners  492.  601 

Register  of  Deeds 409 

of  Clerks  of  Courts  and  Registers  of  Probate,  what  shall  be  ad- 
judged a  forfeiture  631 

to  be  put  in  suit  by  direction  of  judges,  when,  &c.  ib. 

of  Constable  or  Collector  to  town  Treasurer  *574 
of  deputies  of  town  Treasurer,  when  appointed  by  Collector  of 

tax^s  *693 
of  defeasance,  how  to  operate  in  certain  cases,  if  not  recorded  142 
when  forfeited,  judgment  thereon  how  rendered  216.  *16 
after  judgment  on,  scire  facias  or  action  of  dobt,  or  case  to  be  su- 
ed for  further  damages  216 
required  of  inspectors  of  beef  and  pork  and  their  deputies  *74S 

butter  and  lard,  &c.  *163 

pickled  and  smoked  fish  *768 

pot  and  pearl  ashes,  and  deputies  *765 

hops,  and  deputies  *769 

stone  lime,  and  proceedings  on,when  sued  *782 

nails,  and  deputies,  *787 

'         shocks     r.  ^797 

Indian  agents  *767 

keepers  of  ferries  ♦766.  769 

pilots  •771 

State  Treasurer,  condition  and  penalty  of  *'865 

given  to  Treasurer  of  State,  county,  town,  &c.  may  be  prosecut- 
ed in  name  of  successor  820 

BON-FIRES  not  to  be  kindled  near  houses,  under  penalty  *668 
BOOTS,  &c.  manufacturer  and  stamping  regulated  *801 
stamping  to  be  considered  as  warranty,  and  penalty  for  counter- 
feiting ib. 
BOTTOMRY  and  respondentia     [See  InMutanee.'\ 
BOUNDARIES  of  towns  to  be  run  and  renewed  by  Selectmen  once  in  5 
years 

of  highways,  streets,  &c.  how  settled  in  certain  cases  *623 
BRADS     [See  JV"ai7s.] 

BRANDING     [See  Beef  tfc.  Butter^  FUh,  Pot  Ashes,  Tobacco,  ^e.} 

BREACH  of  prisons  or  aiding,  furnishing  tools,  punishmept  of  638 

\See  Gaolf  Prisoriy  ^c] 
BREAKING  and  entering  buildings    [See  Burglary  and  Larceny^"] 
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CERTIFICATE  of  Secretary  or  Treasurer  of  U.  States  or  of  any  State 

may  bo  admitted  in  trials  far  forgery,  iu  certain  cases  85 

of  Jadgc  of  Probate  required  before  granting  license  to  sell  real 
estate  of  persons  deceased,  under  guardianship,  by  common 
law  Courts  271.  '2 

of  Overseers  of  poor,  required  before  granting  license,  by  Courts, 
to  sell  real  estate  of  spendthriAs,  non  compos,  &c.  in  whole 
or  part  ib. 

to  be  given  by  Clerks,  Coshiers,  &c.  of  incorporated  companies, 

to  attaching  officers  S89 

to  purchasers  under  sales  on  eXlicution  837 

and  copj^  of  note  and  amount  due  on  mort- 
gages, &c.  to  company    r..  S41 

.   of  intentions  of  marriage  by  town  Clerk  for  Jusiice  or  Minister  421 
of  fines,  costs,  &c.  to  be  returned  within  50  days  from  rising  of 

Courts  by  the  Clerk  to  office  of  Treasurer  and  Secretary  of  State  497 
of  qualifications  of  school  master  and  mistress  required   before 

employment  *597.  599 

of  inspectors  of  beef,  pork,  &c.  to  be  furnished  Collectors  of 

customs  before  exportation  *749 

of  judgments  in  a  foreign  court  bow  to  be  made  824 
of  inspection  required  before  exportation     ^Sce  Beef,  Butter, 
Fish,  Pot  and  Pearl  ^shes.  Hops,  Malt,  Tobacco,  Onions, 
Flaxseed,  Lumber,  JVails,  Fire  Jirms,  4*c.] 
CERTIORARI  from  Supreme  Court  to  inferior  tribaaab  to  correct  their 

proceedings  291 
in  forcible  entry  and  detainer  to  romoye  proceedings  to  Supreme 

Judicial  Court     r.  450 

CHALLENGE  to  duel — punishment  for  giving  or  accepting  54 

acting  as  second,  aiding,  abetting,  &c.  punishment  of,  ib. 

of  jurors  in  capital  cases,  peremptorily,  limited  to  20  826 

CHANCERY  POWERS,  granted  to  Supreme  J.  Court,  as  to  trusts  218 

process,  &c.  necessary  to  carry  such  powers  into  effect  214 

of  Supreme  and  C.  Pleas  Courts  as  to  forfeitures  of  bonds,  to 

enter  judgment  in  equity     [See  Bond,  Probate,  fye.'\  216.  '16 

CIIARCO.AL,  measuring  of,  regulated  *800 

baskets  for  measuring  to  be  sealed  ib. 

penalties  fer  violation  of  provisions,  respecting  ib. 

CHARTERER  of  vessel,  in  certain  cases  to  be  considered  owner  97 

CHEATING  by  false  pretences,  punishment  of  90 

CHEATS  and  gross  frauds  at  common  law,  punishable  ib. 

CIHLDREN,  posthumous,  how  to  inherit  155 

not  named  in  will  of  father,  to  inherit  as  if  intestate  156 

advances  made  to  them  to  be  considered,  in  dividing  estate  244 

of  lunatics  non  compos,  spendthrifts,  &c.  to  have  guardians  252 

[See  Wills,  Estates,  Probate,  ^-c] 

CHIMNEYS,  stove  pipes,  &c.  in  certain  towns,  penalty  for  not  keeping 

in  repair  122 
CHURCH  WARDENS,  to  be  bodies  corporate,  take  lands  for  pious  and 

charitable  uses  172 

CIVIL  LAW — rules  of,  adopted  for  computing  degrees  to  regulate  descents  157 
CITATION  to  issue  from  Probate  Court  to  compel  disclosure  by  persons 

entrusted  with  estate  of  persons  deceased  282 

to  administrator,  to  account  for  property  of  intestate  264 

CITIZENS,  personal  liberty  of,  protected  111 

not  to  be  transported  from  place  to  place,  without  their  consent  ib. 

CIVIL  PROCESS  not  to  be  served  on  Lord's  day     [See  Service,']  77 

CLAIMS,  against  insolvent  estates,  time  and  manner  of  proving       238.  '4.  '5.  '6 

may  be  determined  at  law,  when  rejected  by  commissioners  285 

or  by  reforees  in  case  ib. 

rejected  by  commissioners,  may  be  proseeuted  at  common 

law,  on  petition  to  S.  J.  Court,  in  certain  cases,  ai\er  loss  of  right  800 

^     VOL.  I.  72 
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CLAIMS  sfrainst  estates  by  executor  or  aominietrator  may  be  submitted  to 

reference,  in  certain  cases,  by  rule  before  Judge  of  Probate  230 

CLAPBOARDS,  inspection  of    [See  Lumber. '\     dinaensions  regulated  •793 

CLCllK  of  tbe  Judicial  Courts  to  be  appointed  in  each  county,  by  Gov- 
ernor 487 

to  keep  account  of  ibeir  fees,  and  account  with  county  Treasur- 
er under  oath,  annually,  for  half  surplus  above  $!1000  ib. 

to  give  bond  to  the  State;  condition  thereof  4SS 

what  shall  be  adjudged  a  forfeiture,  and  effect  thereof  531 

to  pay  over  to  county  Treasurer  in  thirty  days  after  rising  of  Courts, 

money  received  for  State  or  county  483 

may  be  appointed  pro  tern,  by  Courts  in  certain  ca«es  ib. 

to  return  to  State  Treasurer  within  fifty  days  after  Courts'  rising, 

certificates  of  fines,  bills  of  costs,  &c.  497 

to  return  like  certificates  to  Secretary's  o(Bce  *  ib. 

when  receiving  costs  in  civil  actions  in  favor  of  State,  to  pay  it 

over  to  county  Treasurer  514 

duty  as  to  executions  against  principal  in  suits  where  bail  bond 

is  taken  and  returned,  to  insert  name,  &c.  of  bail  409 

to  grant  subpa^nas  for  witnesses  in  civil  cases  324 

to  issue  venires  for  jurors  according  to  districts  466 

how  to  prepare  lists  of  jurors  for  impannelling  469 

to  keep  and  certify  notarial  records,  after  decease  of  Notary — 

make  copies  617 

to  keep  and  certify  copies  of  Justices'  records,  under  confession 

act  532 

duty  to  be  paid  by,  to  county  treasurer,  on  appointment  518 

eiitate  of,  liable  to  make  up  deficiency  in  records  531 

of  Sessions  to  transmit  copy  of  county  eatimates  for  taxes,  &c. 
and  county  Treasurer's  account  therewith  to  Secretary  of 
State,  annually  508 

of  Supreme  J.  Court  to  take  charge  and  certify  copies  of  records 

of  deeds,  in  case  of  vacancy  of  Register  511 

of  towns     [See  Towns.'] 

parishes     [See   Parish.] 

market     [See  JUarket.] 

Quaker  meetings  to  make  return  of  marriages  to  town  Clerk  423 

proprietors,  &c.     [See  Proprietors.] 
CLERKS  in  State  Treasurer's  office,  guilty  of  fraud,  &c.  how  punished         *867 
COAL,  frauds  in,  prevented  •797 

how  measured  *800 

COriABIT.ATION,  kc.  after  divorce  a  tineuloy  punishment  of  429 

COLLECTORS  OF  TAXES,  may  be  chosen  by  towns  instead  of  Con- 
stables, and  their  compensation  agreed  upon  ^573 

to  have  warrant  from  Selectmen  or  Assessors  '574 

dying  before  completing.  Assessors  to  appoint  one  to  finish  col- 
lection ^      ib. 

to  give  bond,  be  sworn,  form  of  oath  ib.  *575 

may  distrain  and  sell  at  auction  goods  of  delinquents  in  taxes  ib. 

to  give  notice  before  sale,  and  restore  overplus  to  owner  •576 

may  arrest  body  for  taxes  if  not  paid  in  12  days  after  demand, 

and  in  certain  cases  before  expiration  <Jf  12  days  ib. 

may  demand  whole  amount  of  tax  in  certain  cases,  although 

payable  by  instalments  ib. 

superceded,  may  perfect  collections  of  taxes  in  their  hands  ib. 

may  collect  taxes  of  persons  removins,  whenever  found  ^574 

may  sue  fo'r  taxes  after  removal,  death,  or  if  female  marry  ib. 

how  to  proceed  in  collecting  taxes  on  unimproved  lands  of  non- 
residents, or  improved  lands  of  proprietors  out  of  Stato  •578 
how  to  proceed  in  collecting  taxes  on  real  estate  of  persons  liv- 
ing in  the  St^te,  but  out  of  tbe  town,  where  assessed  •579 
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COLLECTORS  OF  TAXES  to  notify  attorney,  if  any,  of  non-residents, 

before  advertising  for  sale  ^580 

may  require  aid  in,  or  out  of  their  towns,  when  necessary  *581 

penalty  for  refusing  aid  in  such  cases  ib. 

if  taken  in  execution,  to  deliver  Assessors  copy  of  all  assess- 
ments unsettled  in  their  hands  *5S9.  590 
proceedings  in  case  of  their  refusal  to  deliver,  *590 
liable  to  pay  taxes  of  delinquent  committed  by  them,  if  not  com- 
mitted within  one  year,  in  case  of  discharge  under  poor  debt- 
or's oath  *n98 
to  exhibit  to  Selectmen,  every  two  months,  acconnt  of  their  col- 
lections, forfeiture  for  neglect  and  how  recovered                           '*'t82 
when  about  to  remove,  before  time  of  payment,  mode  of  settle- 
ment with,  by  towns  ib. 

in  such  case,  another  to  bo  chosen  to  finish  collection  "♦SSS 

becoming  non  compos,  incapable,  &c.  Assessors  may  appoint 

substitute  ib. 

having  overpaid  Assessors,  to  be  re- 
funded ♦684 

their  lists   to  be  delivered  Assessors, 

by  guardians  ib. 

appointed  to  finish,  &c.  entitled  U)  such  lists  ib. 

when  delinquent,  State  Treasurer  may  issue  warrant  of  distress 

against  ib. 

deficiency  of,  to  be  made  up  by  towns,  &c.  in  case  *686 

liable  to  towns  for  default  *5S6 

iu  case  of  death  their  accounts  unfinished  to  be  adjusted  with  As- 
sessors, by  their  executor  or  administrator  ib. 
when  deficient,  negligent,  &c.  warrants  may  be  iss^ued  against,  by 

Treasurer  of  county,  town,  or  parish  ib.  *Z>S7 

warrants  or  executions  against — mode  of  levying  upon  real  es- 
tate of  *589 
when  committed  for  delinquency,  to  have  liberty  of  gaol  limits  ib. 
[See  Constables."] 
COLLEGER,  duties  of  instructors  in  certain' cases                                               *697 
discipline  of,  further  regulated                                                                 *868 
under  graduates  of,  not  to  bo  credited  by  retailers,  &c.  unless      ib.  869 
CQxMMENCEMENT  OF  ACTION,  what  shall   be  so  deemed,  against 

executor  or  administrator  285 

what  to  avoid  limitation  379 

COMMISSIONER  OF  TREASURY,  to  be  appointed  by  Governor,  &c. 

when  State  Treasurer's  office  is  vacant  *746 

COMMISSIONERS  OF  INSOLVENCY,  to  be  appointed  by  Judge  of 

Probate  233 

to  make  known  times  and  place  of  their  meetings,  for  claims  ib. 

to  be  sworn,  and  how  241.  '2 

liable  to  penalty  for  reniovincr,  or  intending  to  do  so,  and  re- 
fusing to  deliver  bills  and  pay  monies  collected  ib. 
may  examine  creditors  under  oath,  as  to  their  claims  236 
form  of  oath  to  be  administered  in  such  cases  and  how  237.  241 
violation  thereof  to  be  punished  as  perjury  ib. 
compensation  of,  by  Judge  of  Probate  234 
{See  Probate — Estates  Imohent,  ijce."} 

of  wrecks     [See  Vessels.] 

to  superintend  felling  of  trees,  &c,  when  authorized  by  Su- 
preme Court,  for  benefit  of  reversioner,  &c. — powers  and  da- 
ties  of  135 
[See  Timber,  /J-c] 
COMMISSIONS  OF  JUSTICES  expiring,  provisions  for  such  cases  443 
COMMITTEES  to  lay  out  highways,  appointed  by  Court  of  Sessions, 

powers,  duties    r.  '  *606 

may  be  agreed  upon,  in  certain  eases  to  estimftte  damage  io 
laying  out  roads    [S^ee  Highways.]    r,  *607 
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COMBfTTTEES,  viewing,  to  be  appointed  bj  Legislatort  before  grantiiif 

turnpike  corporations     [See  Ikumpike-'l  *7I5 

to  be  appointed   by  Jadge  of  Probate  to  appraise  income  of 

real  estate  in  certain  caaea     {^See  Probate.\  2$l 

by  Courts  to  make  partition  of  real  eatate  146.  239 

iSee  Partition.'l 
COMMON  LANDS     [See  Propnetors  :—Land$,  Wharveh,  ijrc.  Par- 
tition^ tfC,'^ 
COMMON  and  GENERAL  FIELDS,  regelated  [See  Field,  Fences,  ^-c] 
COM  MON  NUISANCE     [  See  Ayisanee.  ] 
COMMON  VICTUALLER     [See  License,  ^c."} 
COMMON  SEWERS     {See  Draina.'^ 
COMPANIES,  CORPORATIONS,  &c.  shares  in,  liable  to  attachment 

and  ezecntion  332 

mode  of  serving  process  and  making  attachment  ib. 

COMPANIES,  &c.  riiodo  ef,  taking  shares  in  execution,  sale,  &c.  337 

Clerk  of,  to  give  ofiicer  requesting,  a  certificate  of  namber  of 

shares  owned  by  debtor  339 

when  shares  are  sold  on  execution,  certificates  to  be  given  pur- 
chaser 337 
damages  assessed  against,  by  committee  or  jury,  for  certain  in- 
juries, may  be  collected  by  warrant  of  distress                                     240 
{See  Insurance,  Banks,  ijfe.'] 
COMPENSATION  allowed  lo  Clerks  of  Judicial  Courts  487 
to  trustees  summoned  out  of  their  county,  to  be  allowed  by 

Courts  363 

of  commissioner  of  wrecks,  how  adjusted  93.  '4 

of  Assessors  of  taxes,  Collector,  &c  *564.  602 

of  commissioner  of  in:»olveocy  234 

of  master  of  work  house  *656 

of  master  of  house  of  correction  544 

may  be  allowed  by  Courts  to  persons  procuring  conviction  of 

thieves  69 

of  Collectors  of  taxes  may  be  agreed  upon  by  towns  in  certain 

Cases  ♦573 

to  County  Treasurers  462 

[See  Fees.] 
COMPLAINTS  for  affirmation  of  probate  decrees  259 

of  judgment  of  Com.  Pleas  in  audita  querela  405 

-  of  Justice^s  judgment  regulated  440 

of   Com.  Pleas,  judgment  may  be  entered  by 

leave  of  Supreme  Judicial  Court,  after  regular 
term,  on  petition,  &c.  if  presented  within  one 
year  299 

for  flowing  lands,  by  mill  dams     {See  Mills,}  193 

against  Assessors  for  not  taking  oath,  form  of  ^564 

COMPLAINANT  in  audita  querela,  when  in  gaol  on  execution,  may  be 

enlarged  on  condition  405 

CONCERTS,  dancioff,  gaming,  &c.  on  Saturday  and  Sunday  evenings, 

prohibited  76 

CONFESSION  ACT,  records  of  Justices  under,  how  kept,  certified,  &c  532 

of  debts,  before  Justices  of  the  Peace,  regulated  444 

[See  Evidence,  Clerk  of  Courts,  ^-c] 

CONSANGUINITY,  degrees  of,  within  which  marriage  is  prohibited  419 

CONSTABLES  to  be  chosen  by  towns  at  annual  meeting  in  March  or 

April  •549 

may  serve  writs  and  executions  in  personal  actions  to  amount  of 

0100,  provided  they  give  bond  to  town  Treasurer,  in  $200  498 

acting  before  giving  such  bond — penalty  for  499 

bond — remedy  thereon  samo  as  for  breaches  of  Sherifl^s*  ib. 

not  to  purchase  demands  to  make  profits  by  suits,  &c.  109 

to  hold  surplus  arising  from  sales  at  auction  on  executions,  in  cer- 
tain cases,  subject  to  attachment,  of  other  oflUcers  846 
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CONSTABLES  serviDg  warrants  or  writs,  may  carry  prisoners,  &c.  to 

Justice  or  to  county  gaol,  though  out  of  their  town  498 
may  require  aid  in  criminal  cases  ib. 
to  execute  warrants  from  Coroners  to  summon  jury  502 
duty  ns  to  serving  venires  for  Jurors,  and  returning  467 
to  notify  town  meeting.  Selectmen,  and  Jurors  drawn  468.  474 
to  notify  persons  chosen  to  town  offices,  to  take  the  oath  *550 
duty  in  warning,  notifying,  &c.  for  town  watch  *660.  662 
to  collect  taxes,  when  Collectors  refuse  *574 
to  have  their  warrant  for  collecting  taxes  from  Selectmen  or  As- 
sessors ib. 
dying  before  completing  collection.  Assessors  to  appoint  others  to 

finish  ib. 

to  give  bond  to  town  Treasurer,  be  sworn,  form  of  oath  *575 
may  distrain  goods,  &c.  of  delinquents  in  payment  of  taxes,  and 

sell  at  auction,  after  notice,  overplus  to  be  restored  ib. 

may  arrest  body,  if  taxes  not  paid  in  twelve  days  ader  notice  *676 

in  certain  cases,  before  expiration  of  twelve  days  ib. 

may  demand  whole  of  tax,  in  certain  cases,  though  due  by  in- 
stalments ib. 
may  collect  taxes  of  persons  removing  wherever  found  *577 
may  sue  for  taxes  in  case  of  debtor  removing,  or  female  marrying  ib. 
how  to  proceed  in  collecting  taxes  on   improved  real  estate  of 

persons  living  in  the  State,  but  out  of  the  town  where  assessed  *679 
how  to  proceed  in  collecting  taxes  on  unimproved  lands  of  non- 
residents, or  iniproved  lands  of  proprietors  out  of  State  *678 
to  notify  attorney  of  non-residents,  before  sale,  where  such  may 

have  been  appointed  to  pay  taxes  *580 

may  require  aid,  when  necessary,  within  or  out  of  their  towns  *581 

penally  for  refusing  aid,  when  so  required  by  them  ib. 
to  exhibit  to  Selectmen,  &c.  once  in  two  months,  account  of 

their  collections  *682 
when  about  to  remove  before  time  of  payment,  mode  of  settle- 
ment with  by  town  ib. 
in  such  case  another  to  be  chosen  to  finish  collections  *5S3 
penalty  for,  when  removing,  or  intending,  and  refusing  to  deliver 

up  bills,  &c.  and  money  in  hands  ib. 
becoming  non  compos,  incapable.  Assessors  may  appoint  a  sub- 
stitute ib. 

and  having  overpaid  Assessors,  to  bo  refunded  ♦684 

their  lists  of  assessments  to  be  delivered  sp  by 

guardians  ib. 
when  delinquent.  State  Treasurer  may  issue  warrant  fur  distress 

against  ib. 

deficiency  of  to  be  made  up  by  towns  in  case  *586 

deficient,  liable  to  towns  injured  *586 
when  deceased  before  settlement  with  Assessors,  to  be  adjusted 

by  adminiatrators  or  executors  ib. 
warrants  against  when  deficient  may  be  issued  by  Treasurers  of 

counties,  towns  and  parishes,  form  of  warrant  *587 

executions  or  warrants  against,  how  levied  on  real  estate  of  *689 

when  committed  for  default,  may  have  liberty  of  yard  ib. 
when  taken  in  execution,  to  deliver  Assessors  copy  of  unsettled 

taxes  in  their  hands,  with  evidence  *690 

substitute  to  be  chosen  to  finish,  with  powers  ib. 

refusing  to  deliver  assessments,  evidence,  &c.  proceedings  against  ib. 
towns  or  plantations  neglecting  to  choose,  sheriff  empowered  to 

collect  ♦691 

CONTAGIOUS  SICKNESS,  provisions  against  spread  of  ^664 
Selectmen  to  make  provision  for  removal  of  persons  arriving 

from  places  infected,  to  safe  places  ib. 
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CONVICTS,  how  treated  in  solitary  confinement  and  bow  pannhed,  if 

refractory  126.  129 

sentence  of,  to  death*  may  be  commuted  and  how  130 

may  be  furnished  with  bible,  attendance  of  Uiinisters  129 

support  to  be  paid  for  by  Stato  128 

gaoler  to  furnish  tools  lor  127 

to  report  names  to  Courts  of  Sessions  ib. 

to  keep  account  of  proceeds  of  their  labour  ib. 

and  report  the  sums  to  Court  of  Sessions  ib. 

when  proceeds  of  labour  exceed  cost  of  materials,  balance  to  be 

paid  to  convict  or  his  family  128 

funds  for  materials  may  be  advanced  by  order  of  Sessions  ib. 

Sheriffto  oversee  execution  of  sentences  against  ib. 

rules  of  gaol  respecting,  to  be  submitted  to  Court  of  Sessions  ib. 
may,  in  certain  cases,  be  disposed  of  in  service,  by  owner  of 

stolen  goods  70 
sentenced  to  labour,  to  pay  oat  of  earnings,  for  value  of  goods 

stolen  and  not  restored  ib. 
imprisoned  more  than  three  months  for  costs,  may  be  disposed 

of  in  service,  or  liberated  on  condition  463 

when  for  fine  and    costs,   may   be  liberated  by  order  of 

Courts  on  giving  note  to  county  Treasurer  ib. 

in  such  cases  to  give  under  oath  a  schedule  of  property  464 

punishment  for  giving  false  schedule  ib. 

may  be  sentenced  to  the  house  of  correction,  in  certain  cases  543 

for  capital  felonies,  not  to  be  executed  but  on  warrant  328 

when  executed,  body  to  be  given  for  dissection  51.  *2 
of  infamous  crimes,  not  to  be  received  as  witnesses  in  Courts 

until  89 
COPARCEMES,  tenency   in,  regulated     [See  joint  Tenants,   Parti- 
tion ^^'cl 
CORONERS  not  to  purchase  demands,  to  make  profits  by  suits,  &c.  109 
power  and  duty  in  serving  legal  process  500 
taking  inquests  of  violent  deaths  or  casual  601 
to  give  bond  to  State  Treasurer,  to  be  approved  by  Sessions      492.  601 
acts  of,  void  unless  bond  so  given,  &c.  within  60  days  492 
remedy  on  bond,  for  persons  aggrieved,  and  how                              ib.  69I 
subject  to  removal  in  like  manner  as  Sheriffs                                 495.  501 
suits  against,  to  be  in  tlioir  own  county — writs  how  endorsed        492.  *8 
how  to  proceed  in  taking  inquests — form  of  warrant  to  Consta- 
bles 501 
form  of  oath  and  charge  to  jury^  by  602 
to  summon  witnesses,  swear  them  and  take  evideitce  in  writing  608 
may  recognize  such  witnesses,  in  case  ib. 
to  take  verdict  of  such  jury — form  thereof  in  divers  cases  ib. 
to  notify  Justice  of  the  Peace,  when  felonies  appear  on  inquest 

to  have  been  committed  504 
to  bury  bodies,  after  inquest,  in  certain  cases,  and  expenses  how 

paid  ib. 
may  serve  writs,  &c.  in  cases  where  towns  are  parties  ib. 
to  serve  Treasurers*  warrants  against  Sheriffs,  &c.  deficient  *588 
to  hold  surplus  arising  from  sales  at  auction  on  executions,  in  cer- 
tain cases,  subject  to  attachment  of  other  officers  846 
may  return  talismen  on  jury  for  trials,  in  certain  oases  469 
proceedings  of,  in  certain  cases,  under  State  of  Mass.  made  valid  506 
duty  to  be  paid  by,  to  county  or  State  Treasurer  r.  518 
fees  of  '  621 
CORPORATIONS,  &c.  damages  assessed  against,  by  committee  or  jury, 

may  be  collected  by  warrant  of  distress  840 
members  of  certain,  may  be  witnesses  where  corporation  is  party, 

in  case  482 
aggrieved  by  laying  out  highway,  may  apply  to  Setsioni  for  jury 

or  committee  *608 
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CORPORATIONS,  &c. — majiafactarinir,  mode*  of  satwfying  execatioos 

aguin.st  B53 

[Sef  Manufacturings  Turnpike,  Insurance,  l^'C  ] 

CORPSE  or  dead  body,  not  to  be  arrested  99 

penalty  for  digging  up,  or  removing  without  authority  9S 

CORRECTION,  houses  of,  to  be  established  in  each  county  540 

[See  Hounet  of  CofTcction.} 
CORRl'PTION     [ See  Bribery,  trc ] 
(X>2!i'l^  allowed  in  all  actions  to  party  prevailing  by  default,  non-suit  or 

otherwise  314 

to  defendant  in  real  actions  or  disclaimer  of  whole  in  case  317 

for  trustees  in  foreign  attachment  when  and  how  262.  '3.  *4 

against  trusteci:  not  appearing  first  term  364 

for  principal  and  trustees  when  plaintiff  does  not  prevail  against 

principal  ib. 

lialtility  uf  endorser  of  writ  to  pay  in  certain  cases  310 

to  defendant  prevailing  on  tender  of  amends,  &c.  in  trespass,  q.  c.         316 
in  ca3cs  of  seizure  of  personal  property  on  decree  of  forfeiture  or 

restoration,  and  how  456 

on  petition  for  panition,  regulated  14S.  150 

on  process  for  flowing  lands  by  erecting  dams,  regulated  196 

on  inquests  of  oliico,  for  State  209.  211 

on  abatenient  of  nui:fances,  before  two  Justices  120 

on  appeals  from  decrees  of  Probate  Court  to  Supreme,  regulated  259.  261 
to  respondents  on  petitions  in  certain  cases,  in  Supreme  Court  or 

Common  Plea^,  in  case  prayer  thereof  unreasonable  276 

on  actions  of  review,  regulated  299 

in  civil  actions  where  State  is  party,  when  received  by  Clerk  to 

be  paid  to  county  Treasurer  for  use  of  State  514 

in  cases  of  replevying  the  person,  regulated  408 

in  case  of  damages  in  locating  roads,  when  increased  or  dimin- 
ished *607.  609 
in  case  of  view,  by  jury,  in  actions  relating  to  real  estate,  how 

to  be  advanced  and  taxed  473 

damages  estimated  on  turnpikes,  how  to  be  paid  *725 

where  damage  recovered  in  Common  Pleas  does  not  exceed  ^20 

to  be  1-4  part  of  damage,  except  on  report  of  referees  821 

not  to  be  allowed  by  Courts  on  amendment  of  circumstantial  er- 
rors 313 
to  bo  allowed  plaintifl^in  one  action  only,  when  he  brings  several 

atone  term,  which  might  have  been  joined  317 

in  criminal  cases,  in  Judicial  Courts  to  be  taxed  in  all  cases  be- 
fore them  for  jurors,  witnesses,  ofEcers,  Justice,  &c.  457 
such  bills  of  costs  to  be  paid  by  county  Treasurer  ib. 
copies  of  such  bills,  together  with  certificates  of  fines,  &c.  to  be 
delivered  by  Clerks  to  county  and  State  Treasurers,  after  ris- 
ing of  Courts                                                                                                   ib. 
certificates  of  same  to  bo  returned    by  Clerks  to  Treasurer  and 

Secretary  of  State  within  60  days  497 

IN  CTrimixal  Prosecutions,  when  collected  by  ollicers, on 
judgment  or  sentence  of  Courts,  to  be  paid  to  county  Treas- 
urer forthwith  458 
statement  of  bills  of,  to  be  made  under  oath  by  county  Treasur- 
er to  State  Treasurer,  within  two  months  after  rising  of  Courts         459 
sums  allowed  in,  to  individuals,  not  to  bo  paid  unless  demanded 

within  three  years  461 

sums  not  so  demanded,  to  be  credited  to  State,  by  Co.  Treasurer  ib. 

sums  taxed  in  for  Attorney  General  in  cases,  to   be  credited  to 

the  State  ib. 

^^  how  paid,  when  not  collected  of  convict  46S 

COUNSEL,  Judge  and  Register  of  Probate,  not  to  act  as,  in  cases  219 

Justices  of  the  Pence  not  to  act  as,  in  actiona- before  them  442 

[See  AUornie4  and  Counsellors,] 
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COUNTERFEITING  bills,  notee,  coins,  &c.     {See  Forgery. '\  81 

COUNTIES,  deeds  to  and  from,  how  to  be  made  and  cxecated  200.  201 

COUNTY ,  each  to  have  hooses  of  correction.  [  See  Houses  of  Correction.  ]  640 

each  to  have  a  fire  proof  building  for  records,  &c.  532 

actions  by  and  avainst,  where  to  be  commenced  811 

inhabitants  of  one  against  inhabitants  of  another,  where  812 

by  plaintiffs  against  their  own  connty,  whore  ib. 

between — and  corporations  where  ib. 

inhabitants  of,  may  be  witnesses,  although  party,  provided  482 
to  be  assessed  by  Court  of  Sessions  to  indemnify  Sheriff,  when 

judgment  is  recovered  against  him  for  insufficiency  of  gnol  639 
to  be  sued  if  such  sum  be  not  assessed  and  paid  within  six  months  ib. 
such  suit  how  prosecuted,  defended  to  final  judgment,  execu- 
tion, &c.  ib. 
inhabitants  of,  compelled  to  pay  execution  against,  how  indem- 
nified ib. 
liable  in  damages  to  travellers  injured  by  bad  roads  *617 
charges,  estimates  of,  to  be  made  annually  607 
penalty  against — when  life  is  lost  by  bad  roads  *618 
taxes,  bow  assessed,  collected  and  paid     [See  Taxes.] 
charges  how  defrayed     [See  Costs,  County  Treasurer,  ^e."] 
COUNTY  ATTORNIES,  how  appointed,  powers,  duties  615 
duty  to  be  paid  by,  to  County  or  Slate  Trecsuiy  518 
[See  Attorney  General,  and  Count tj.'l 
COUNTY  REG  ISTER     [  See  Register  of  Deeds,  j 

COUNTY  TREASURER  t;)  be  chosen  annually  on  2d  Monday  of  Sept.  512 

copy  of  record  of  votes  for,  to  be  returned  to  Court  of  Sessions  ib. 

to  be  sworn  and  give  bond  ib. 

if  no  choice  of,  what  proceedings  to  be  had  613 

duty  as  to  paying  county  charges  ib. 
to  enforce  payment   of  county  tax  in  same  manner  as  State 

Treasurer  ib. 
to  exhibit  his  account  annually,  with  county  estimates,  to  Secre- 
tary of  State  in  January  608 
to  exhibit  annually,  &c.  account  of  money  in  his  hands  ib. 
to  lay  before  Legislature  annually,  account  of  money  raised  and 

how  disposed  of  613 

persons  who  are  not  eligible  to  office  of  614 
to  receive  costs  taxed  for  State  in  civil  cases,  and  pay  over  the 

same  to  State  Treasurer  ib. 
may  issue  warrant  against  delinquent  Constables — form              *6S6.  '7. 

■             Sbeiiffs,  in  certain  cases  ♦588 

to  receive  of  United  States,  money  due  for  keeping  their  prisoners  540 
to  procure  standard  beams,  weights,  measures,  &c.  sealed — and 

to  be  proved  by  State  standard  once  in  ten  years  *6S7 

to  sue  delinquent  officers,  not  paying  over  fines,  &c.  collected  468 

Justices  of  the  Peace  for  not  accounting,  &c.  semi-annu- 

ally  for  fines  459 
to  transmit  State  Treasurer,  on  oath,  an  account  of  bills  of  costs 

allowed  in  Courts  ib. 

balance  of  such  accounts  how  adjusted  and  paid  ib. 

penalty  for  neglecting  to  transmit  accounts  460 
to  render  account  annually  in  January  to  Governor  and  Council 

of  fines,  costs,  &c. — substance  and  form  thereof  ib. 
not  to  pay  sums  allowed  to  individuals  in  criminal  bills  of  costs 

unless  demanded  within  three  years  461 
such  sums  after  that  time  to  be  credited  to  State  ib. 
to  account  with  his  county  for  jury  fees — and  for  gaoler's  char- 
ges fur  maintenance  of  prisoners  received  from  State  Treasury  ib. 
'compensation  allowed  to,  by  State,  on  settlement  of  accounts  462 
may  commence  and  prosecute  suits  on  secuf  ities  given  to  prede- 
cessor 320 
VOL.  I.                                         73 
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COUNTY  TREASURER  may  ne  for  damaK*  done  to  eoiinty  propeitj  ISS 

COURT,  SUPREME  JUDICIAL,  establisbed  ;  juriidictioD,  power,  &e.  290 

may  order  proceedings  of  Inferior  Coarts,  &c.  broeght  before 

them  291 

administer  oaths,  pnnish  for  contempts,  issoe  writs  of  mandamus  ^2 

process  to  bear  test  of  first  Jnstice,  nnder  seal  of  Conrt  ib. 

to  make  rules  for  the  admission  of  attornies  298 

times  and  places  of  holding    r.  ib. 
one  Judge,  and  when  no  Judge  present,  SheriiT  may,  in  certain 

cases  adjourn  from  day  to  day,  until  quorum,  &c.     r.  294.  '6 

may  enter  judgment  as  of  former  term,  in  certain  cases,  when 

actions  are  continued  nisi  for  advbement  ib. 

in  such  cases  liens  by  attachment  to  hold  ib. 

Reporter  of  Decisions  of,  te  be  appointed,  his  duty  ib. 

I8ee  Resolve,  passed  January  27,  1838.] 
one  Judge  to  hear  and  decide  causes  when  the  others  are  inter- 
ested 295 
JURISDICTION — as  to  crimes,  &c.  Treason  and  misprision  of  treason  49 
Murder,  manslaughter,  felonious  maims  and  assaults,  and  duelling  51 
Rape  and  assaults  with  intent  to  commit  rape  58 
Incendiaries  and  maVtcions  mischief  57 
Sodomy  and  Bestiality  60 
Burglary  and  other  breaking  and  entering  buildings  ib. 
Robbery  and  other  larcenies  62 
Blasphemy  72 
Adultery,  polygamy  and  lewdness  79 
Forgery  and  counterfeiting  81 
Perjury  and  subornation  of  perjury  89 
Cheats  and  gross  firands  at  common  law  90 
Cheating  by  false  pretences  ib. 
wilfully  destroying  or  casting  away  vessels,  &e.  91 
in  cose  of  false  invoices  to  defraud  underwriters  ib. 
of  gaming,  betting,  &c.  100 
violating  sepalchres  of  the  dead  98 
arrestine  dead  bodies  99 
purchasing  notes,  by  officers  and  minister!  of  the  law  109 
bribery  and  corruption  110 
fraods  of  Clerks  in  State  Treasurer's  office  ^47 
transporting  minors,  &c.  without  consent  of  parents  111 
violations  of  law  respecting  contagious  diseases,  small  pox,  &c.  *670.  672 
selling  unwholesome  provisions  113 
erecting  hospitals  for  inoculating  with  small  pox,  in  certain  places  *672 
injuring  fire  engines,  wantonly  128 
as  to  nuisances,  on  appeal  from  two  Justices  quorum  unns  1 19 
on  indictment  of  felony  may  receive  verdict  convicting  of  part 

and  acquitting  residue — and  sentence  accordingly  826 
to  proceed  on  trial  of  persons  indicted  for  capital  crimes  standing 

mute  as  if  pleading  not  guilty  ib. 

10  punish  efience  of  passing,  &c.  foreign  bank  bills  under  $5    r.  *743 
may  in  certain  cases,  allow  owner  of  stolen  goods  to  dispose  of 

convict  in  service  70 

may  allow  compensation  to  prosecutor  of  thieves  69 
COURT,  SUPREME  JUDICIAL,  or  any  Jud^e  thereof,  may  grant  writs 

of  habeas  corpos  for  persons  restramed  of  their  liberty  897 

when  and  how  returnable  ib. 

not  to  grant  writ  for  persons  imprisoned  for  certain  offences  unless  898 

but  may  bail  for  any  ofiences,  special  cases  excepted  ib. 
on  return  of  writ  of  habeas  corpus  to  examine,  &c.  within  three 

days  and  bail  or  discbarge,  &c.  as  case  may  be  400 
may  grant  habeas  corpas  for  minors  enlisting  into  the  U.  S.  Ar- 
my without  consent  of  parents  ib. 
may  inquire  into  facts,  &c.  against  return  of  writ  ib. 
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COURT,  SUPREME  JUDICIAL,  may  pankb,  ni  contempt,  any  diM- 

bedienee  to  sach  writ  401 

power  of — aa  to  ont-Iawry,  manner  of  proceeding  116 

jarisdiction  as  to  divorce  and  alimony  424.  *7.  *9 

may  grant  reviews  of  jodgment  rendered  by  Com.  Pleas  or  Jus- 
tice of  Peace,  when  appeal  is  lost,  nnder  certain  circnmstances        297 
provided  petitioned  for  within  three  years  ib. 

may  stay  execution  on  granting  review,  or  grant  costs  to  re- 
spondent, if  denied,  as  case  may  be  299 
may  allow  appeal  or  complaint  to  bo  entered  after  the  regular 

term,  if  omitted  by  mistake,  accident,  &c.  ib. 

to  have  same  discretionary  power  in  regard  to  appeals  lost,  &c. 

as  in  reviews,  if  petition  be  made  within  one  year  800 

such  proceedings  not  to  affect  bail,  or  property  attached  ib. 

may  allow  claim  against  insolvent  estate,  rejected  by  commis- 
sioners, to  be  prosecuted  at  law,  in  certain  cases,  after  cred- 
itor has  lo8t  his  right  ib. 
provided  petitioned  for  within  two  years                                               801 
may  license  married  woman,  abandoned  by  her  husband,  to  sell 
any  part  ef  her  real  or  personal  eitato  during  his  absence,  for 
her  support  ib. 
and  to  prosecute  and  defend  actiona,  at  feme  sole                               802 
husband  returning,  while  contracts  made  by  such  powers  are  in 

force,  to  be  liable  thereon  ib. 

actions  ponding  in  such  cases,  where  wife  is  party,  not  to  abate 

by  return  of  husband  ib. 

to  give  notice  before  granting  such  powers  to  wife,  in  same  man- 
ner as  on  libels  for  divorce  ib. 
may  appoint  auditors  in  any  case  when  deemed  proper — and 

their  report  to  be  evidence  to  jury    r.  820 

proceedings  in,  as  to  actions  of  account  appealed,  regulated  319 

may  license  reversioners  and  others  to  cut  timber,  &c.  in  certain 

cases  under  direction  of  commissioners  186 

Jurisdiction  as  to  bills  in  equity,  on  mortgages  \_See  MortgageB."]         161 

bills  in  equity  respecting  estates  escheated  to  State  and 

afterwards  restored  to  owner  212 
bills  of  discovery  for  amount  of  goods  embezzled  by  mas- 
ter, &C.  97 

partition  of  real  estate,  on  petition,  after  notice  146 

inquests  of  office  to  revest  real  estate  in  the  State  208 

to  have  equity  powers  as  to  trusts  under  deeds,  wills,  &c.  218 

equity  powers  as  to  lands  held  in  trust  for  use  of  counties  201 

chancery  powers  as  to  forfeitures  and  penalties  215 

may  remit  all  or  part  of  penalty  on  scire  facias  against  principal, 

sureties,  or  witnesses  in  criminal  prosecutions  216 

.    may  commit  persons  acquitted  of  trial,  on  ground  of  insanity,  un- 
til restored  to  reason  808 
any  Judge  of,  may  discharge  such  person,  when  safe  ib. 
or  a  Judge  may  commit  such  person  to  the  custody  of  his  friends 

in  case  804 

to  be  Supreme  Court  of  Probate  220 

appeals  to,  from  Court  of  Probate,  how  prosecuted  25S.  261 

may  grant  appeals  from  Probate  Court  In  certain  cases,  on  peti- 
tion after  loss  of  right,  under  limitation  of  one  year 
to  regulate  costs  on  appeals  from  decrees  of  Probate  Courts,  re- 
lating to  trusts,  &c.  Ml 
to  have  jurisdiction  of  suits  on  Probate  bonds  262.  '8 
in  such  suits,  proceedings  to  judgment  execution,  &c.  how  268.  '4.  '5 
to  continue  such  suits  when  principal  has  not  been  served  with 

process  in  case,  &c.  268 

may  grant  license  to  executors  and  adminbtrators  to  sell  real  es- 
tate of  deoeosed  for  payment  of  debts,  legacies,  &o.  267 
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COURT,  S.  J.  if  parlial  sale  wonld  greatly  injure  the  rest,  maj  license 

sale  of  whole  270 

to  give  notice  previous  to  granting  license,  in  any  case  ib. 

may  license  guardians  of  minors,  non  compos,  lunatics,  idiots, 
spendtbrifU,  ^c.  to  sell  estate  of  their  wards,  in  whole  or  part, 
under  same  conditions  and  restrictions  as  are  required  in  sale 
of  estate  of  persons  deceased,  for  debts,  &c.  252.  270.  *1.  '2 

to  require  certificate  of  Overseers  of  the  poor  in  certain  cases, 
and  Judge  of  Probate  in  all  cases  on  such  petitions,  and  may 
examine  petitioner  on  oath,  before  granting  such  licenses  271.  *2 

may  authorize  sale  of  real  estate  of  mmors,  or  non  compos,  &c. 
and  direct  proceeds  to  be  put  on  interest,  if  made  to  appear 
for  their  benefit  272 

certificate  required  of  Judge  of  Probate  of  its  necessity  previous 

to  granting  such  license  ib. 

bond  to  be  given  to  account,  &c.  to  Judge,  before  sale  -ib. 

may  license  executors,  administrators  and  guardians  to  sell  real 
estate  lying  within  the  State,  of  persons  who  lived,  or  are  out 
of  the  State,  under  restrictions,  limitations,  &c.  273 

may  authorize  ezecutQ(S  and  administrators  to  make  convey- 
ances to  complete  or  fulfil  contract  or  covenants  of  deceased  274 
may  award  costs  to  respondepts  in  certain  cases,  if  petitions  aro 

unreasonable  276 

their  powers  as  to  trusts,  Stc.  not  affected  by  provisions  relating 

to  trustees  appointed  by  wills  256 

to  inspect  records,  &c.  of  their  Clerks,  and  if  deficient,  to  di« 
roct  suit  to  be  made  on  bond  531 

proceedings  on  appeal  from  the  Common  Pleas,  regulated  325 

on  appeal  from  Probate  Court  258.  '9,  260 

COURTS  OF  COMMON  PLEAS— jurisdiction  as  to  larcenies  62 

violation  of  law  against  passing  foreign  bank  bills  under  $5    r.        *743 
violation  of  provisions  for  due  observance  of  Lord's  day  76 

fornication  80 

gaming,  belting,  &c.  102.  *3 

arresting  of  dead  bodies  99 

jurisdiction  as  to  nuisances  115 

may  allow  compensation  to  prosecutors  of  thieves  69 

may  remit  all  or  a  part  of  penalty  on  scire  facias,  in  criminal 

cases  217 

jurisdiction  as  to  QfTence,  of  selling  unwholesome  provisions  113 

may  in  certain  cases  empower  owner  of  goods  stolen  to  dispose 

of  convict  iu  service  70 
to  punish  violations  of  the  law  relating  to  small  pox,  and  conta- 
gious diseases                                                                              ^670.  672 
jurisdiction  as  to  bastardy  cases,  and  trials  therein,  regulated              431 
'       as  to  certain  trespasses  made  penal                                       133 
as  to  oO'enccs  of  defacing  mile  stones,  or  public  mon- 
uments                                                                                                  132 
how  to  regnlnte  trials  in  cases  brought  from  Justices  of  Peace, 

when  title  to  real  estate  is  set  up  in  defence  439 

to  try  cases  of  seiznre  of  personal  property  liable  to  forfeiture, 

&c.  if  more  than  $20  value,  prpceedinga  therein  455 

to  audit  and  settle  SheriflT's  accounts  of  fines,  &c.  in  that  Court  497 

to  allow  and  order  pay ment  *of  incidental  expenses  in  that  Court  508 

powers  OS  to  regulating  places  for   turnpike    gates,    time  of 
■'  opening,  &c.  may  approve  laying  out  [See  Turnpike.^  ♦715.  723.  '4 

powers  as  to  appeals  from  Justice  of  the  Peace,  complaints,  de- 
faults, judgment  by  mistake,  to  allow  entry  after  regular  term, 
review,  new  trial,  &c.  in  sa(no  manner  as  Supreme  Court  in 
similar  cases  300 

may  appoint  auditor<i  in  any  case,  when  deemed  proper    r.  320 

to  allow  reasonable  compensation  to  trustees  summoned  out  of 

their  county  367 
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COURTS  OF  COMMON  PLEAS— or  one  Judge  thereof,  m^y  commit 

to  bail  persons  committed  for  bailable  offences  415 

may  compel  kindred  of  paopera  to  contribate  to  their  support, 

and  assess  weekly  contribation  to  be  paid  therefor  *685 

and  direct  with  which  of  them  the  paaper  may  reside  *6S6 

may  discharge  apprenticed  children  from  their  masters  in  certain 

cnses  *638.  639.  760 

proceedings  in  applications  therefor  *639 

may  receive  complaint  of  overseers,  for  removal  of  paupers  ^See 

Poor.'}  •647 

may  commit  keepers  of  houses  of  ill  fame  to  house  of  correction  *640 
may  authorize  location  of  reserved  lots,  on  application  ef  Assessors  171 
to  appoint  a  committee  with  directions  to  designate  the  use  ib. 

report  of  such  committee,  accepted,  recorded,  &c.  to  be  eflTectnal  172 
jurisdiction  in  proceedings  for  partition  of  real  estate  146.  '7 

may  license  sale  of  real  estate  by  guardians  of  idiots,  non  com- 
pos, spendthrifts,  minors,  &c.  in  whole  or  part,  in  certain 
cases  262.  268.  271 

may  license  executors  and  administrators  to  sell  real  estate  of 

deceased,  for  payment  of  debts  267 

proceedings  and  evidence  required  before  granting  such  licenses 

to  executors,  administrators  or  swirdiaDS  269.  *70 

may  grant  licenses  to  executors,  aamiBistrators  and  guardians  out 
of  Stato  to  sell  lands  within  the  State  for  payment  of  debts, 
in  certain  cases  273 

to  require  notice,  &c.  previous  to  granting  any  such  licenses, 
and  may  also  examine  petitioners  under  oath,  in  such  cases, 
as  to  fucts  269.  271 

may  authorize  executors  and  administrators  to  make  convey- 
ances to  carry  into  effect  contracts  of  deceased  274 
may  award  costs  to  respondents  in  certain  cases,  when  petitions, 

&c.  are  unreasonable  276 

times  of  sitting  in  York  county     r.  4S4 

in  Cumberland  county    r.  295 

proceedings  of,  respecting  mechanics,  &c.  lien  on  buildings       *870.  &c. 
COURTS,  JUDICIAL,  may  grant  reviews,  on  petition,  in  cases  where 
there  is  good   reason  for   setting  aside  verdict :  on   condi- 
tions, &c.  296 
may  grant  reviews  when  by  accident,  mistake,  &c.  judgment 

has  been  rendered,  and  in  all  civil  actions  when  reasonable  297 

may  stay  execution  on  granting,  or  give  costs  to  respondent  if 

denied  299 

to  continue  actions  on  joint  contract  where  one  or  mote  defen- 
dants live  out  of  State,  unless  notice,  &c.  is  proved  806 
to  nllow  amendment  of  circumstantial  errors,  without  costs  313 
may  issue  attachment  against  witness  refusing  to  obey  summons    , 

after  fees  tendered,  and  may  punish  by  6ne  824 

may  authorize  Sheriff  to  dispose  of  poor  convicts  in  service,  in 

certain  cases  463 

or  to  liberate  them  on  taking  their  notes  to  the  county  Treas- 
urer for  fine  and  coi>ts  ib. 
or  to  liberate  them  on  such  conditions,  as  directed                                464 
how  to  direct  impannelling  of  Grand  and  Traverse  jurors            4lf^~'7f 
may  examine  jurors,  on  oath,  as  to  interest,  in  trials                            460. 
may  direct  jury  to  view,  in  actions  relating  to  real  estate,  on        ^' 
condition                                                                                                     4Tf 
n)ay  direct  when  and  what  days  of  their  sittings  venires  for  ju- 
rors be  retorned                                                                                   474 
may  cause  testimony  of  witnesses  to  be  taken  in  writing,  in  open 
Court,  or  by  Justice — to  be  used  on  appeal,  review,  &.c.  in 
case                                                                                                         479 
may  admit  or  reject  depotitioni  taken  out  of  State,  provided,  $LC.  ib. 

.^  * 

1 
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COURTS,  JUDICIAL,  maj  grant  dediroas  to  take  depogitioiia  within  or 

out  of  State  480 

may  appoint  Clerks  pro  tempore,  in  certain  caiea  488 

way  confine  persons  cenvicted,  in  common  gaol,  or  hooie  of  cor- 
rection 648 
may  sentence  convicts  to  bouse  of  correction  conditionally,  viz. 

non  payment  of  fine  and  costs  548 

when  fining  towns  lor  defective  highways— to  appoint  agent  to 

expend  amount  in  repairs — and  cause  him  to  acconat  *619 

may  adjourn  by  proclamation,  from  places  of  holding,  where 

mortally  infectious  distempers  prevail  *668 

may  take  acknowledgments  of  deeds  to  bar  entailments  148 

to  make  up  judgment  in  actions  on  default  812 

may  take  oflf  default  on  payment  of  costs,  in  certain  caaet  818 

may  affirm  judgments  of  lower  courts  when  appeals  are  not  pro*- 

ecuted,  &c.  148.  260 

COURTS  OF  SESSIONS  established  and  their  jurisdiction  defined    r.  483 

[accounts  of,  bow  examined  by  county  attorney — see  act  pass- 
ed March  4,  1883.] 
may  cause  partition  of  general  and  common  fields  in  certain  cases        192 
to  establish  rules  to  govern  gaols  and  houses  of  correction  127 

their  power  and  duty  uto  convicts  sentenced  to  hard  labor  ib. 

to  divide  counties  into  Jarj  districts,  and  how  466 

to  examine  sufficiency  of  SherifTs  bond  and  canse  the  same  to  be 

certified  by  their  Clerk  to  State  Treasurer  490 

to  examine  and  approve  of  Coroner's  bonds  492 

to  prepare  estimates  of  county  charges,  &c.  annually  on  1st  of 

January  607 

Clerks  of,  to  transmit  same  to  Secretary  of  State  with  county 

Treasurer's  account  on  1st  of  January  annually  608 

to  adjust  accounts  with  county  Treasurer  and  Attorney,  Sherifis, 
£rc.  of  money  in  their  hands,  or  for  services  due  them,  anna- 
ally  ib. 
to  assess  money,  authorized  by  Legislature,  for  building  and  re- 
pairing prisons  in  each  county                                                              688 
to  cause  apartments  to  be  provided  for  debtors  separate  from 

criminals  ib. 

to  assess  money  on  county  to  indemnify  Sheriff  for  loss  sustain- 
ed by  him  for  insufficiency  of  gaol  689 
may  appoint  agents  to  defend  suits  against  connty  by  Sheriff  ib. 
to  cause  bouse  of  correction  to  be  provided  in  each  connty                 640 
to  cause  a  fire  proof  building  for  records  to  be  provided  in  each 

county  632 

to  appoint  master  and  establish 'rules,  regulations  for  641 

to  appoint  Overseers,  with  powers,  duties-— compensation  ib. 

to  examine  accounts  of  overseers,  remove  them  ib. 

to  provide  materials  for  work,  establish  rules  relating  to,  distribn- 

tion  of  profits  of  labor,  management  643 

to  examine  and  allow  accounts  of  master  645 

to  approve  of  bye-laws  of  towns,  provided  *664 

to  appoint  Assessors  when  towns  n^lect  to  choose  Asseasors, 

or  Selectmen  ^664 

to  appoint  others  in  place  of  delinquent  Assessors  *566 

to  hear  complaints  for  over-rating  by  Assessors  of  taxes  *669 

to  direct  laying  out,  altering,  amending,  &c.  highwajrs  and  esti- 
mating damages  therein  *605 
ISee  Highways.'] 
to  direct  payment  of  dnmages  estimated  in  laying  oot  highways 

and  issue  warrant  of  distress  *609 

to  allow  reasonable  time  for  opening  highway,  not  exceeding 

twelve  months  *612 

to  direct  as  to  mode  of  sopporting  highways  through  uiineorpo- 

rated  places  *  ^20 
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COURTS  OF  SESSIONS,  how  to  proceed  in  locating  bighwajt  through 

proprietor's  lands  *620.  '1 

may  direct  assessment  of  tax  for  support  of  town  watch  in  case 

town  vote    r.  'Sdl 

may  license  anctioneers  when  Selectmen  unreasonably  refose  *702 

to  appoint  committee  to  lay  ont  turnpike  when  granted  by  the 

Legislature  *715 

may  license  tin  pedlars,  provided  *762 

may  license  ferrymen,  and  establish  rates  of  ferriage  *768.  769 

proceedings  respectmg  choice  of  Register  of  Deeds  509 

if  no  choice  by  people,  to  issue  warrants  for  new  trial  and  ad- 
journ to  receive  returns  of  votes  510 
may  appoint  agents  to  convey  county  lands  in  certain  cases  201 
COURTS  MARTIAL     [See  MilUia.'\ 
COVENANT     [See  Contract,  Courts,  ^-c] 

CRACKERS,  SQUIBS,  &c.  not  to  be  fired  without  license  of  Selectmen        123 
CREDITORS  to  insolvent  Estates  allowed  from  six  to  eighteen 

months  to  support  their  claims  before  commissioners  283 

when  claim  of  is  disallowed  by  commissioners,  may  have  it  de- 
termined at  common  law,  giving  notice  at  probate  office  235 
or  may  have  it  determined  by  reference,  on  agreement  with  ex- 
ecutor or  administrator  by  rule  before  Judge  ib. 
not  making  out  their  claims,  &c.  to  be  barred  unless  they  find 

estate  not  inventoried,or  unless  estate  should  not  prove  insolvent        236 
may  sue  if  executor  or  administrator  neglect  to  settle  account 

for  six  months  a(\er  final  report  of  commissioners  238 

to  INTESTATE  EsTATss  entitled  to  administration,  if  widow 

and  next  of  kin  refuse  221 

may  be  examined  on  oath  by  commissioners  as  to  their  claims  237 

to  estates  of  persons  deceased,  how  to  proceed,  previous  to  suing 

probate  bonds  264 

•  whose  debtors  have  been  committed  on  execution  may  have  pro- 
cess of  foreign  attachment  on  condition  374 
on  execution  levied  on  real  estate  to  execute  release  to  debtor,  on 

payment  within  time  of  redemption  358 

on  executions,  &c.  may- in  certain  cases  offer  release  to  debtor 

before  suit  ib. 

eflfect  thereof.  If  pleaded  by  debtor  to  suit  for  possession  ib. 

liablo  to  support  their  debtors  imprisoned  for  debts  incurred  since 

March  14,  1820  in  certain  cases  *643 

may  discharge  debtor's  body  in  such  case,  without  prejudice  to 

his  demand  or  property  ib. 

CRIMES,  persons  accused  of,  their  right  to  be  heard,  secured  21 

their  right  to  demand  and  have  copy  of  accusation  19 

to  have  speedy,  public  and  impartial  trial  by  jury,  ex- 

cept, &c.  ib. 

not  bound  to  give  evidence  against  themselves  ib. 

not  held  to  answer  for  capital  or  infamons,  unleis  on  pre- 

sentment of  grand  jury  20 

before  conviction  bailable,  oxcept  for  capital  oflTences,  8ic.  ib. 

to  have  compulsory  process  for  witnesses  and  be  confront- 

ed by  them  19 

to  be  bailed  or  discharged,  unless  indicted  at  second  term 

or  within  six  months  after  commitment  SIV 

persons  indicted  of  certain,  amounting  to  felony,  may  be  acquit- 
ted of  part,  and  convicted  of  residue  826 
persons  accused  of,  and  out  of  State  where  committed — how  de- 
livered up                                                                                        *548 
[See  Fugitives  from  Justtee."] 
CRIMES,  CAPITAL,  persons  charged  with,  standing  mate,  to  be  tried  as 

if  pleading  not  guilty  826 

accus^  of,  not  to  challenge  peremptorily  nore  than  20 

jurors  ib. 
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CRIMES,  CAPITAL,  persons  convicted  of,  not  to  bo  executed  withoat 

warrant  under  the  great  seal  of  the  State  828 

[See  JJrson,  Burglary,  Murder,  Treason,  Arc] 
{^See  also  Accessories  and  Punishment.'\ 
CRIMINALS  not  to  be  removed  from  one  gaol  to  anollier  without  habeas 

corpufl  4^1 

when  to  bo  tried  or  bailed,  or  discharged  if  in  prison  327 

sljiiiding  mute  in  capital  caiKcs,  to  be  tried  on  plea  of  not  guilty  826 

not  allowed  in  capital  cases  to  challenge  more  than  20  jurors  with- 
out CUU80  ib. 
capitally  convicted  not  to  be  executed,  but  by  warrant  from  Su- 
preme Executive,  under  great  seal                                                         328 
[See  Crimes,  Courts,  Supreme  Judicial,  Evidence,  lire] 
CRUELTY,  extreme  in  either  party  married,  to  be  cause  of  divorce  from 

bed  and  board  426 

to  horses  or  cattle,  how  punished  59 

CULLERS  OF  STAVES     [See  Lumber.] 
CURRIER     [See  A'uisance.] 

CURSING  and  SWEARING.  &c.  how  punished  73 

COURTESY,  when  husband  shall  be  tenant  by  15S.  '9 

CUITING,  disfiguring  or  maiming,  punishment  of  62 

D. 

DANCING  in  taverns,  Saturday  and  Sunday  evenings,  prohibited  76 
DEACONS  of  churches,  may  take  grants  to  pious  and  charitable  nses,  as 

bodies  corporate  172 
elders,  bLc  may  take  in  succession  real  estate  for  use  of  churches  *710 
DEAD  BODlt^^,  punishment  for  digging  up,  removing,  concealing,  &c.  98 
not  to  be  arrested  on  mesne  proce.<>s  or  execution  99 
of  persons  executed  for  duelling  or  murder,  to  bo  dissected,  in  case  51.  '2 
DEATH,  sentence  of,  not  to  be  executed,  but  by  warrant  and  until,  kc.  328 
violent  or  casual,  inquisition  of,  to  be  made  by  Coroners  501 
DEATHS,  lilRTllS,  &c.  notice  to  be  given  to  town  Clerk,  by  parents, 
householders,  masters  of  vessels,  alms  houses,  &c.  under  pen- 
ally ♦711 
to  be  recorded  by  town  Clerk  ib. 
DEATH  of  either  party  after  appeal,  and  before  sitting  of  Court  appealed 
to,  or  before  final  judgment,  action  may  be  prosecuted  by  ex- 
ecutor or  administrator,  if  cause  of  action  survive                    280.  320 
such  actions  may  bo  continued  for  exec*r  and  adm*r  to  come  in  281 
judgment  in  such  cases,  how  rendered  ib. 
if  executor  or  administrator  refuses  to  become  party,  what  pro- 
ceedings aro  to  be  had  282 
of  either  party,  pending  review,  proceedings  therein  320 

or  pending  petition  for  review  821 

not  to  vacate  attachment,  unless  defendant's  estate  is  rendered 

insolvent  854 
of  Justices  taking  recognisances  for  debts,  relief  provided  for  in 

case  of  445 
DEBT  to  lie  for  penalties,  &c.  whero  no  other  provision  is  made  322 
for  penalty  against  Sherifl^  neglecting  to  give  bond,  or  renew  491 
against  surveyor  of  highways,  neglecting  to  exhibit  his  bills,  &c.  •517.  '18 
on  judgments  for  debt,  damages,  &c.  of  Courts  in  tho  State  323 
rendered  in  Courts  of  other  States  when  properly  authenti- 
cated ib. 
-^—  judgment  how  to  ho  made  up  in  such  cases  324 
on  judgments  after  expiration  of  year  334 
on  judgments  respecting  flowing  lands  196 
on    penal  statutes  to  bo  brought  and  tried  in  county  where  of- 

feace  conioiitted  327 
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DEBT — defendant  in,  may  give  special  matter  under  general  issue  828 
on  recognisances  before  Justices  in  certain  cases,  where  execu- 
tion cannot  be  issued                          '  445 
or  case,  may  be  brought  in  certain  cases  for  further  damages,  &c.  216 
on  bonds  of  Clerks  of  Judicial  Courts,  regulated  531 

Sheriffs  498 

Coroners  493.  501 

Constables  499 

Registers  of  Probate  631 

Commissioners  of  wrecks  92 

on  Probate  bonds  to  be  brought  in  Supreme  Judicial  Court  262 
particular  endorsement  of  writs  required  263 
to  be  continued  for  notice  in  certain  cases,  when  writ  is  not  serv- 
ed on  principal  ib. 
preliminary  proceedings,  when  instituted  for  benefit  of  creditors  264 

when  for  share  of  personal  estate  ib. 

DEBTS,  speedy  method  of  recovering,  provided,  by  recognisance  before 

Justice  of  the  Peace  444 
may  be  compounded  by  executor  or  administrator  of  creditor  in 

certain  cases,  by  joining  in  discharge,  with  other  creditors  838.  '9 

of  corporations,  in  certain  cases,  individual  members  liable  for  *728.  733 

DEBTOR,  may  redeem  right  in  equity  sold  on  execution,  within  one  year  343 

and  real  estate  taken  on  execution      851 

mode  of  settlement  of  disbursements,  rents,  profits,  &c.  852 

release  to  be  executed  by  creditor,  on  redemption  money  paid  853 

if  refused,  possession  to  be  recovered  by  action  ib. 

surrendered  by  bail  in  civil  actions,  bow  proceeded  with     410.  '11.  '12 
may  be  committed  by  his  bail  and  how                                         409.  '10 
DEBTORS,  POOR,  when  committed,  and  judgment  creditor  dies,  how 

notice  may  be  served  507 
absconding     [See  Foreign  Attachmmt.'\ 

[See  Execution^  Attachment,  Corporation,  Foreign  At' 
tachment,  ^c.l 

certain  goods  of,  exempted  from  attachment,  execution  and  distresf  505 

mode  of  proceeding  against,  in  process  of  foreign  attachment  860 
may  be  discharged  from  gaol  in  certain  cases,  without  vacating 

judgment  *634 

DECISIONS,  Reporter  of,  in  S.  J.  Court,  to  be  appointed  294 

[See  Resolve,  passed  January  27,  1833.] 
DEDIMUS,  may  be  granted  by  Judicial  and  Probate  Courts,  to  take  dep- 
ositions 254.  480 

DEEDS  of  real  estate  to  be  signed,  sealed,  acknowledged  and  recorded  188.  '9 
to  be  of  no  effect,  unless  so  executed,  against  any,  except  the 

grantors  and  their  heirs  ib. 
proof  of,  how  made,  when  grantor  is  dead  or  out  of  State,  or  re- 
fuses to  acknowledge  141 
how  proved  when  grantor,  and  witnesses  also,  are  dead  ib. 
how  made  valid  when  grantor  refuses  to  acknowledge  141 
by  tenant  in  tail,  if  executed  in  due  form,  in  presence  of  two 

witnesses,  sufficient  to  convey  his  estate  in  fee  143 
by  tenant  of  freehold  and  remainder  man,  if  executed  in  like  man- 
ner, good  to  convey  the  whole  estate  in  fee  144 
to  and  from  counties,  how  to  be  made  200 
of  different  forms  for  the  benefit  of  counties,  confirmed  ib. 
of  agents  for  counties,  executed,  &c.  iu  form  to  be  valid  201 
of  officers  selling  real  estate  of  banks,  at  auction  and  effect  there- 
of   r.  341 

of  equities  of  redemption                                                   343 

of  oxccntors,   administrators  and  guardians,  under   license   of 

Courts  269.  274 

of  spendthrifts,  &c.  after  application  to  Judge  of  Probate  for 

guardian,  void  in  certain  cases  252 

VOL.  I.  74 
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DEPOSITIONS,  to  be  recorded  within  ninety  days  in  county  where  land, 

&c.  lies,  or  parties  interested  reside  4S1 

certified  copy  of — legal  proof,  if  deponent  cannot  be  produced  ib. 

DESCENT  OF  ESTATES,  regolated  167 
DESTRUCTION,  wilful,  of  vessels,  cargoes,  &c.to  defraud  underwriters, 

punishment  of,     [See  Ships t  Vessels,  l^c]  90 
DEVlSEi^iiS,  nut  tu  bo  bailed  bjr'certom  UotUutione  of  actions,   ^See  £X' 

ecutors,  ^c]  286 

liablo  to  pay  demands  against  persons  deceased,  in  case  ib. 
DEVISES  for  life  and  afterwards  in  fee  tail,  how  to  be  construed,  [See 

WUis.]  162 

of  lands  and  tenements  how  to  be  made,     [See  Wills.']  ib. 
DTSCLAl.MER  and  involuntary  trespass,  efi'ect  of,  pleaded  with  tender     S15.  '16 
in  real  actions  may  be  pleaded  in  whole  or  part;  proceedings 

thereon  817 

in  inquests  of  o(Iice  fur  State,  effect  thereof  209 

DISCONTINUANCE  or  nonsuit,  party  prevailing  in,  entitled  to  costs  314 

of  roads,  &c.     [See  Highway.} 
DISGUISE,  persons  assuming,  to  obstruct  laws,  how  punished  100 
DISQUALIFICATION,  of  persons  outlawed,  duellists,  &c.                       64.  418 
DISSECTION,  bodies  of  duellists  and  murderers  to  be  delivered  to  sur- 
geons for,  in  case  61 
DISTILLING,  through  leaden  pipes,  heads  and  worms,  prohibited  124 
a.<i.sny  musters  to  be  chosen  by  towns,  to  inspect  worms,  &c.  125 
their  duties,  powers,  certificates,  &c.  ib. 
DISTILLERIES,  places  for,  regulated,     [See  JVuisanee.}  114 
penalty  for  carrying  on,  against  assignment  115 
DISTRESS,  exemption  of  certain  goods  and  chattels  from                        605.  *805 
warrant  of,  may  be  issued  by  Judge  of  Probate  to  compol  pay- 
ment of  expenses  of  division  of  real  estate  242 
[See  Warrant  of  Distress."] 
DISTRIBUTION  of  intestate  property  to  bo  equal  among  children,  167 
[See  Estates.] 
of  insolvent  estates  among  creditors  [See  Estates  Insolvent,  ^e.] 
DIVISION     [See  Estates,  S^c] 

DIVORCE  and  alimony  regulated  424 

trial  of,  to  be  in  county  where  parties  dwell  ib. 

libel  for,  to  be  Bled  in  Clerk's  oftice,  notice  how  to  be  given  425 
DIVORCE  from  bond  of  matrimony,  and  from  bed  and  board,  when  to 

be  decreed  426 

not  to  bo  decreed  in  case  of  collusion,  or  adultery  of  both  parties  427 
when  decreed  for  atHnity,  Sue.  or  impotency,  wife  to  have  all  her 
lauds  restored,  and  such  of  her  personal  estate,  as  may  be 

equitable  ib. 
in  such  case  Court  may  compel  husband  to  disclose,  &c.  under 

oath  ib.  ' 
when  for  adultery  of  hasband,  wife  to  have  dower  in  his  lands 
and  all  the  real  estate  held  in  her  right,  and  such  personal  es- 
tate received  by  her  as  may  be  equitable  ib. 
alimony  may  be  also  allowed  out  of  his  personal  estate  if  ne- 
cessary 428 
when  for  adultery  of  wife,  what  lands,  &c.  husband  shall  have  ib. 
for  cruelty  or  desertion  of  husband,  what  proceedings  as  to  prop- 
erty                                                                                               ib.  429 
alterations  in  alimony ,  &c.  may  be  made  by  Court,  when  necessary  429 
libel  for,  when  filed,  &c.  in  certain  cases,  to  operate  as  lien  on 

lands,  &c.  of  husband,  for  final  decree  ib. 

when  decreed  in  such  cases,  proceedings  as  to  property  ib. 

when  decreed  for  cruelty  of  wife,  what  proceedings  to  be  had  ib. 

decree  of,  for  atlultery,  not  to  bar  children  of  their  inheritance  430 

guilty  party  in,  not  allowed  to  marry  again  80 

from  bond  of  matrimony —ponalty  for  cohabiting,  &o.  after  429 
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DOGS,  mischieToas,  owners  of,  liable  to  double  damages  for  mischief, 

&c.  ID  ca«e  *765 

may  be  killed,  if  sodden)  j  aAsaolting  person?,  woandingcattle,&c.  ib. 
pcnall?  for  owner,  &c.  not  killing,  orcon6ning,  after  complaint  *765.  *66 
going  at  large,  after  complaint  and  notice,  may  be  killed  by  any 

OOP                                                                                              '  *•}£& 

treble  damages  ir.aj  be  recovered  for  injuries  done  by,  after  notice  ib. 

DONATIONS  to  pious  uses,  how  taken,  held,  alienated,  &c.  172 
DOWER  ofwidnwit,  in  estates  conveyed  by  deed,  in  which  they  did  not 

join  with  their  husband  142.  158 
in  real  estate  set  off  on  execution  against  husband  351 
to  be  assigned,  &c.  within  one  month  after  demand  168 
to  be  recovered  by  writ,  with  damages,  if  not  so  assigned  169 
writ  of  seizen  of,  how  to  be  executed  by  sheriff*  ib. 
appraiiiors  in  such  case,  how  sworn  241.  *2 
may  be  assigned  of  rents  and  profits  io  certain  eases  170 
when  in  lands  in  common,  &c  what  proceedings  to  be  had  240 
of  what  estate  widow  shall  have,  except  where  she  may  have  le- 
gally releaj«ed  158.  '9.  '70 
to  be  assigned  to  alien  widow  of  citicea  170 
reversion  of,  in  insolvent  estate,  may  be  sold  for  creditors  235 
may  be  divided  among  heirs,  &c.  on  settlement  and  divuion  of 

the  other  parts  of  the  estate                                                         235.  243 
writs  of,  how  to  be  served  3A6 
DRAINS  and  common  sewers  regulated,  bow  to  be  made,  connected,  &c  *62d 
expense  of  opening,  clearing,  &,c  how  to  be  apportioned,  de- 
frayed, &c.  ♦629 
DRUNKARDS,  &c.  when  posted,  &c.  not  to  be  furnished  by  innbolders, 

rctai1er»,  &c.  with  spirits,  under  penalty  *700 

to  have  guardians  appointed,     ^See  Guardians.^  252 

DrELLINO,  punishment  of,  principal  and  accessary  thereto  54 

giving  or  accepting  challenge  to — punished  ib. 

DUTIES  on  certain  otBcers  commissioned  or  appointed,  to  be  paid  into 

the  treasury  of  the  county,  or  Stite  51S 

pcralties,  disqualiBcations,  &c.  if  not  paid  ib. 

sums,  so  paid,  how  to  be  accounted  for  519 
[See  Clerks^  Sheriffs  Jufitices,  County  Attorney ^  Inspeeton,  4rc.] 

on  licen«cs  to  retailers,  innholdcrs,  &c.     r.  ♦eD? 

to  tin  pedlers,  &c.  ♦762 

deeds,  to  be  paid  by  Register  of  deeds  to  coantj  Treasurer  418 

[See  Licenses  J  Retaifen,  Pedlers,  Register  of  Deeds,  ^e."} 

E. 

EDUCATION  OF  YOUTH  provided  for,     [See  Sehooh.-}  •697 
amount  of  money  to  be  raised  and  expended  for,  in  towns  and 

plantations  •554.  597 

duty  of  instructors,  in  regard  to,  at  Colleges,  academies,  &c.  '  •597 

EJECTMENT  lies  to  recover  redecnaable  lands,  set  off  on  execution  353 

for  lands  on  a  person's  own  seizen,  limited  to  twenty  years  375 

defendant,  on  disclaimer,  to  recover  costs,  unless  815.  '16 

[See  Actions  Rcal^  fyc.'\ 

ELECTIONS  regulated,     [See  Totcn  Meetings,  Selectmen,  ^c]  •556 

military  duty  on,  prohibited  in  cases  •560 

ELDERS,  DEACONS,  &c.  of  churches,  capable  of  taking  real  estate  in 

succession,  for  pious  and  charitable  uses  '710 
EAfBEZZLEMENT  of,  goods,  &c.  of  persons  deceased,  and  of  idiots,  non 

compos,  &c.  provisions  to  prevent  232.  250 

by  master  of  vessel  or  mariners,  owners  how  fiir  liable,  in  case,  96 
when  vessel  and  cargo  insufficient  to  make  compensation  for, 

what  proceedings  to  be  had  97 

charterer,  how  far  to  be  considered  owner,  in  certain  cases  of  ib. 
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ENDORSERS  of  writB,  liable  to  pay  costs  and  prison  charges,  in  case  plain- 

tiflf  avoid  308.  310 

new,  may  be  required  in  certain  cases  809 

to  be  an  inhabitant  of  this  State  ib. 

reqaired  on  all  original  writs,  and  mode  of  endorsement  308 

required  on  writs  on  probate  bonds,  and  for  whoso  benefit  263 
of  writs  against  Sheriffs  and  Coroners  on  their  bonds,  required 

and  how  492 

of  negotiable  securities,  not  liable  on  process  of  foreign  attachment  373 

of  notes,  bills,  &c.  how  notified  by  Notary  Public  515 

ENDORSEMENT     [See  Endorsers.'^ 

ENCiINES,  FIRE,  punishment  for  wantonly  injuring  123 

ENGINE  MEN,  certain    numbers  of,  to  bo  appointed  by  Selectmen,  to 

each  engine  *692 
so  appointed,  to  meet  and  organize,  &c.  in  May  annually  ib. 
companies  to  meet  monthly  to  examine  engines  ib. 
to  be  under  direction  of  fire-wards  when  on  duty  *693 
may  be  appointed  to  private  engines  in  same  manner  as  town  ib. 
certain,  may  be  selected  for  special  purposes  at  fires  ib. 
certain,  may  be  exempted  from  military  duty  *814 
may  bo  excused  from  serring  as  jurors,  if  their  town  so  vote  *696 
when  negligent,  may  be  discharged  and  others  appointed  by  Se- 
lectmen *693 

ENLISTMENT     [See  Minor8.'\ 

ENTAILMENT  of  estates,  may  bo  barred  by  deed  of  tenant  in  tail,  &c. 

or  by  deed  of  tenant  of  freehold  and  remainder  man  148 

ENTRY  of  mortgagee,  nature  of,  requisite  to  efl!ect  a  foreclosure  161 
of  persons  claiming  lands,  &c.  to  bo  made  withm  twenty  years 
after  right  accrued                                                                                  375.  *6 
forcible,  and  detainer     {See  Forcible  Entry. "] 

EaUITADLE  CLAIMS  in  real  actions,     [See  Actiom  Real'i  201 

EQUITY  of  redemption  allowed  in  mortgaged  estates,  and  lands  set  off 

on  execution  169.  852 

in  lands  mortgaged  to  the  State  165 

may  be  taken  in  execution,  sold  at  auction  842 

and  returned  by  debtor  in  one  year  843 
mode  of  attaching,  taking  in  execution,  &c.  [See  Execution,  4r^.] 
bills  in,  to  compel  mortgagee  to  restore  possession,  how  insthii- 

ted,  &c.  in  Supreme  Judicial  Court,  or  Common  Pleas  161 

execution  on  decrees  against  defendants,  may  be  joint  or  several  *    164 
[See  Mortgage,  Attachment,  i^e.'\ 

EQUITY  POWERS  granted  to  Supreme  Judicial  Conrt  as  to  trosta  under 

deeds,  wills,  218 
process  to  be  used  to  carry  into  effect  such  powers  214 
roles  of  practice  in  such  cases  may  be  adopted  by  S.  J.  Conrt  ib. 
limitation  as  to  contracts  within  such  powers  ib. 
as  to  lands,  &c.  in  trust  for  use  of  counties  201 
to  Supreme  Court  and  Com.  Pleas  in  forfeitures  of  bonds,  condi- 
tions, &c.  in  which  they  may  enter  equitable  judgment  215 
in  remitting  all  or  part  of  penalty  in  scire  facias.  State  against 

principal,  sureties  or  witnesses  in  criminal  cases  216 

ERROR,  WRITS  OF,  time  for  bringing  of  them  limited  to  20  years  882 
may  be  prosecuted  by  and  against  administrators  de  bonis  non  in 

certain  cases  280 

circumstantial,  in  writs,  may  be  amended  818 

ESCAPE  from  prison,  yoluntary  or  negligent,  sufieredby  gaolers,  penahy 

for  637 

happening  through  insufficiency  of  goal.  Sheriff* to  be  answerable  538 

aiding  prisoner  to  make,  how  punished  ib . 

ESCIIEAT  uf  estate,  where  there  is  no  kindred  of  deceased,  to  the  State  157.'9 

when  restored,  liable  for  improvements  212 

ESTATE  not  devised,  to  descend  and  bo  diitribvted  as  iateetete  157 
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ESTATE  of  inJividiiaU,  when  taken  for  delinqaency  of  towns  in  levying 

taxes,  mode  and  nataro  of  their  indemnity  ^596 

and  goudd  of  deceased  debtors  on  joint  contract,  liable  at  if  con- 
tract had  been  joint  and  several,  for  payment  of  ^ncb  283 
what  peritons  may  diiipose  of,  by  will,     [See  Ffi//.]  151 
certain  devises  ofy  how  construed                                                                 152 
of  proprietors  of  aqueducts  held  in  comaM>n  at  time  of  diasola- 

tion,  to  be  deemed  real  *733 

of  Clerks  and  Registers  of  Probate,  whose  recorda  are  deficient, 

liable  531 

ESTATE.  RKAL,  mode  of  transfer  by  deed,  how  executed,  &c.  138.  '» 

conveyance  of,  or  lease  for  more  than  seven  years,  not  valid,  an- 
iens so  executed,  except  against  grantor  and  his  heirs  ib. 
in  fee,  not  to  be  defeated  by  bond  of  defeasance,  unless  record- 
ed, except  as  to  original  parties                                                              142 
convoyed  for  gaming  debts,  to  enure  as  if  grantor  were  dead                101 
entailed,  may  be  alienated  by  deed  of  tenant  in  tail,  or  by  ten- 
ant of  freehold  and  remainder  man ;  deed  to  bsTe  two  witnesses         1 43 
entailed,  liable  to  debts  of  tenant  in  tail                                          144.  267 
pews  in  meeting-houses  to  be  considered  at,                                         145 
tenants  not  to  commit  waste,  &c  pending  an  action  to  try  title  of,         137 
taken  in  execution  against  defendant  out  of  State,  not  to  be  con- 
veyed by  creditor  within  one  year,  in  case                                          30S 
of  Banks  taken  in  execution,  may  be  sold  at  auction     r.                       341 
held  in  common,  &c.  may  be  divided  on  petition                                   145 

[See  Partitiuiul 
held  under  ccrkiin  possessory  titles  may  be  told  on  execotion  as 

equities  of  redemption  343 

executions,  how  to  be  extended  upon  283.  346 

taken  in  execution,  redeemable  within  one  year     [See  Execu- 
tions.1  343.  352 
of  persons  recognizing  to  State,  held  for  amount  of  recognizance 

aga inert  any  after  transfer  418 

when  title  to,  is  pleaded,  in  action  before  Jus.  Peace,  action  to 

be  carried  to  Com.  Pleas  440 

of  persons  living  in  the  State,  but  out  of  town  where  assessed,. 

taxes  against,  how  collected  *579 

eontroels  for  sale  of,  or  interest,  &c.  therein,  void,  unless  in  wri- 
ting 287 
leases,  grants,  &c.  of^  t^-be  in  writing,  signed,  &e.  288 
leases  of,  to  convey  e^H^a  at  will  only,  unless  in  writing  ib. 
mortgaged  to  State,  may  be  discharged  by  Treasurer  on  pay- 
ment of  money  duo  165 
amount  due,  in  such  cases,  may  be  settled  by  bill  in  equity  ib. 
of  proprietors  of  aqueducts  to  be  considered  personal — mode  of 

transfer  •731 

sale  ofy  by  married  women,  when  deserted  by  hosbands — regu- 
lated 301 

of  non  residents,  sale  of,  for  taxes     [See  Taxes."] 

of  persons  deceased,  liable  for  the  payment  of  their  debts,  wheth- 
er estate  be  in  tail  or  fee  simple  267 
or  fraudulently  conveyed,  or  colourably  disseized  ib. 

of  persons  deceased,   may  be  sold  for  payment  of  debts  and 

legacies,  if  personal  be  insufficient,  by  license  of  Courts  ib. 

deeds  of,  when  sold  by  license,  &c.  to  convey  such  title  as  de- 
ceased had  269 

when  partial  sale  for  payment  of  debts  wonld  greatly  injure. 

Courts  may  allow  tale  of  whole  270 

or  minors,  non  compos,  spendthrifts,  &c.  who  lived,  or  are 

out  of  State,  may  be  told,  if  lying  within  State,  in  like  man- 
ner, for  debts,  support,  &c.  273 

may  be  conveyed,  to  complete  their  contracti.  by  ezecator  or 
administrator,  under  license  of  Courts  274 
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ESTATE,  RB!AL,  income  of,  to  be  accoanted  for  by  executor  or  adminif- 

trator  231 

of  idiots,  non  compos,  Inoatics,  &c.  may  be  sold  by  order  of 
Coarts,  if  necessary,  for  payment  of  their  debts  or  support       251.  '2 

or,  if  necessary,  the  whole  may  be  sold,  by  license,  for  their 

benefit  272 

mortgaged — may  be  sold  by  executor  or  administrator  as  person- 
al property,  whore  possession  was  not  obtained  by  deceased  166 

may  be  discharged,  on  receiving  amount  due,  by  executor 

or  administrator  167 

may  be  foreclosed  by  action  of  executor  or  administrator 

for  the  use  of  heirs  166 

set  off  on  execution  to  executor  or  administrator,  or  recovered  on 
mortgage,  to  be  for  use  of  widow  and  heirs,  unless  necessary 
to  be  sold  for  payment  of  debts  276 

redemption  money  in  such  cases  may  be  received  by  executor  or 

administrator,  and  estate  released  277 

of  persons  deceased,  may  be  taken  on  execution,  subject  to  re- 
demption, as  in  case  of  other  levies  2S8 
of  testators,  when  taken  in  execution,  legateef,  &c.  to  contribute 

in  certain  cases  155 

when  conveyed  by  mortgage,  how  redeemable,  [ See  Mortgage,'}         159 
when  to  be  sold  for  payment  of  taxes      [See  Taxes.} 
of  proprietors  in  common,  regal&ted,     [See  Proprietorg.}  174 

may  be  sold  for  payment  of  taxes  177 

ESTATES,  REAL,  INTESTATE,  descent  and  distribution  of  157 

share  of  child,  dymg  under  age  and  unmarried,  to  descend  to  the 

other  children  and  their  representatives  15S 

issue  or  next  of  kin,  if  in  same  degree  to  intestate,  to  share  equal- 
ly, otherwise  by  right  of  representation  ib. 
ESTATES,  PERSONAL,  INTESTATE,  how  to  be  distributed                        158 

if  no  kindred,  widow  nor  husband,  to  escheat  to  State  ib. 

in  settlement  and  distribution  of,  alienage  of  widow,  issue,  &c. 

to  be  no  impediment  in  receiving  share  243 

ESTATES,  REAL,  division  of,  byorderof  Judge  of  Probate,  among  heirs, 

devisees,  &c.  whether  in  one  or  more  counties  239 

guardians  to  be  appointed  to  minors,  non  compos,  &c.  149 

in  certain  cases  before  division  241 

where  it  cannot  be  divided  among  all  the  heirs,  the  Judge  may 
assign  the  whole  to  one  or  more,  they  paying  the  others  ae- 
cording  to  appraisal,  by  committee  ib. 

conveyance  by  heirs,  &c.  not  to  prevent  such  division  240 

when  dower  or  partition  is  ordered  in  estate  lying  in  common, 

committee  to  sever  estate  of  deceased,  giving  notice  ib. 

division  thus  made  and  accepted,  to  be  final,  unless  appealed  from         242 

division  may  be  ordered  by  Judge  in  whole,  or  for  part  241 

committee  appointed  to  be  under  oath  ib. 

such  division  not  to  be  ordered  by  Judge,  when  proportions,  &c. 

appear  to  be  uncertain  or  disputable  242 

messuage  of  greater  value  than  a  share  may  bo  assigned  to  one, 

he  paying  surplus  to  others  deficient,  ib. 

expenses  being  allowed  by  Judge,  payment  may  be  compelled  ib. 

division  of  reversion  of  widow*s  dower,  when  and  how  made  243 

ESTATES,  REAL  and  PERSONAL,  INTESTATE,  in  settlement  and 
distribution  of,  advances,  gif\s,  grants,  &c.  made  to  children 
and  grand  children,  how  to  be  estimated  244 

how  to  be  devised  and  bequeathed  by  will  151 

ESTATES,  INSOLVENT,  to  be  distributed  pro  rata,  among  all  the  cred- 
itors, saving  taxes  to  be  paid  in  full  233 

claims  against,  to  be  examined  by  commissioocrs  ib. 

[See  Creditors.} 

time  allowed  creditors  to  prove  their  claims  ib. 
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ESTATES,  LNSOLVCNT,  real  and  peraooal  to  be  sold  aod  proeeeda 
di:»tributfd  among  creditors  according  to  claiois  allowed,  aav- 
iiig  widow's  dower  and  allowance  234 

aclioos  against  execnton  and  administrators  of,  not  to  be  sns- 

tained,  aniess  for  taxes,  unti!,  &c.  235.  *6 

if  entered,  to  be  continued,  until  236 

claims  against,  if  not  supported  before  commissioners,  &c.  bar- 
red, unless  ib. 

[See  .idininistratorst  Exeeuto9S,  Pro.Court,  Guard ians,lirc.'^ 

l^TiyWrVsS  of  county  charges,  to  be  prepared  by  Court  of  Ses- 
sions, annually  S07 

to  be  recorded  and  copy  transmitted  to  Secretary  of  State,  1st 

January  SOS 

together  with  bis  account,  to  be  exhibited  by  county  Treasurer 

to  J*ecretary  of  State  ib. 

{See  County  Treasurer,  and  Court  of  SessionM.I 
CVIDEIXCE  of  IVcs^ident  and  Cashier,  in  prosecutions  for  forgery,  may  be 

dispensed  with,  and  other  proof  admitted,  in  certain  cases  86 

certificate  of  Secretary  or  Treasurer  of  U.  States,  or  of  any  State, 

to  be  competent,  in  certain  cases,  in  criminal  prosecutions  ib. 

necessary  to  convict  of  treason,  or  mispris>ion  of  treason  20.  50 

no  person  may  be  compelled  to  give,  against  himself,  in  criminal 

cases  19 

oath  of  tythingmen  competent,  in  certain  cases  78 

printed  copies  of  private  acts  and  resolves,  by  authority,  good         322 

copy  of  SheritTs  bond,  certified,  &c.  legal  in  suits  thereon,  un- 
less signatures  be  denied  495 

in  prosecutions  on  bastardy  act,  what  shall  be  competent  432.  *3 

in  title  to  lands  set  off  on  execution  from  Justice  of  Peace,  under 

**  confession  act,'*  what  shall  be  considered  legal  532 

copy  of  transcript  of  deceased  Justice *s  records,  into  records  of 

another,  to  be  competent  in  certain  cases  443 

of  notice  to  attorney  of  non-residents,  by  Collector  of  taxes,  what 

shall  be  Iceal  »5S1 

of  notice  by  otficers  of  sale  of  lands,  what  shall  be  legal  ^595 

iasuiliciency  of  fence,  not  allowed  to  be  given  by  defendant,  in 

case  of  pound  breach  *6S3 

in  trials  where  usury  is  pleaded  in  defence,  oath  of  defendant 

competent,  unless  plaintiff  will  oflcr  his  oath  107 

ef  notice  by  udininiiftraior,  executor,  &c.  of  their  appointment 

and  how  perpetuated  228 

of  appointment  of  executor,  administrator  or  guardian  by  foreign 

Courts  of  Probate,  what  shall  be  sufficient  for  certain  purposes         273 

of  notice  of  sale  of  real  estate  by  executor,  administrator  or 
guardian,  how  preserved  276 

given  before  Coroner,  taking  inquest,  to  be  reduced  to  writing 

in  certain  cases  503 

report  of  auditors,  appointed  by  Court,  to  be  given  to  Jury  as  r.         320 

inhabitants  o{  towns,  counties  and  certain  other  corporations, 

competent  to  give,  in  caso  where  towns  interested  482 

[See  Depositions.'] 
EX(?HANGE,  damage  on  inland  bills  of,  regulated,  when  protested  483 

EXCISE  on  retailers,  and  sundry  officers     [See  Dutiea."] 
EXECUTIONS  on  judgments  in  civil  actions,  may  be  issued  at  any  time 

after  24  hours,  and  within  one  year,  unless  appealed  from  333 

to  save  attachment,  must  be  extended,  &c.  within  thirty  days        330.  *1 

when  to  be  made  returnable  and  whore^  in  Courts,  and  before 

Justices  324.  333 

when  an  alias  may  issue  834 

not  to  iiisue  aAer  expiration  of  year,  without  scire  facias  ib. 

to  be  offset  by  officers  having,  for  and  against  Mme  persons,  in 
same  capacity,  but  not  to  afiect  attorney's  lien  for  costs,  nor 
right  of  assignees  ib. 
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EXECUTION,  goods  taken  on,  to  be  kept  4  days,  and  adfertised  48 

hoars,  before  sale  at  aaedoii  889 
particular,  retorn  upon,  to  be  made  by  officer  886 
copy  of,  led  with  certain  officers  of  corporations  to  be  consider- 
ed as  taking  shares,  &c.  safficient  to  aatborize  sale  after  notice  887 
copy  of,  with  return,  to  be  led  with  Clerk,  aAer  sale  ib. 
franchise  and  shares  taken  on,  mode  of  sale  838.  '9.  '40 
▼endoe  for  such  sales,  when  and  bow  long  may  be  adjonrned  275.  388. 841 
real  estate  of  banks,  may  be  sold  at  auction  when  taken  by     r.  841 

mortgage  to  banks,  may  be  taken  and  sold  in  same 

manner     r.                         *  ib« 
equities  of  redemption,  how  taken  and  sold  on  ib. 
may  be  levied  on  certain  possessory  titles,  as  on  equity  of  re- 
demption 848 
how  to  be  eitended  on  real  estate                                                 288.  346 
return  of,  &c.  to  be  recorded  within  three  months— effect  thereof  350 
may  be  extended  on  saw  mills,  grist  mills,  &c.  and  how  352 
against    manufacturing   corporations,  if  not  satisfied  by  return 
day,  may  be  renewed  and  levied  upon  bodies  and  estatM  of 
any  members                                                                                   853.  '4 
in  the  name  and  for  the  benefit  of  State,  how  to  be  issued,  serv- 
ed, &c.  855 
how  awarded  in  trustee  or  foreign  attachnient  process,  in  cases  868 
when  returned  unsatisfied  in  such  process,  scire  facias  to  issuo  ib. 
how  to  be  levied  and  collected  in  foreign  attachment,  process  872 
how  to  be  awarded  by  Justices  of  the  Peace  489 

-7 —         on  recognisances  for  debts  444 

against  Sherifis  and  Coroners,  how  awarded  and  levied  498 

not  to  issue  against  their  bodies  496 

returned  unsatisfied,  proceedings  thereon,  before 

Governor  and  Council  ib. 

when  removodjto  run  against  them  in  common  form  ib. 

against  counties,  how  levied  and  collected  589 
may  be  issued  against  delinquent  Collectors,  &c.  by  State  Trea- 
surer, at  request  of  selectmen  *584 

against  proprietors  of  aqueducts,  how  satisfied  *788 

to  be  awarded  against  administrator,  refusing  to  account  for  prop- 
erty of  intestate  ia  their  hands,  adcr  being  cited  265 

against  administrator  who  has  received  personal  property  not  in- 
ventoried, how  awarded  ib. 

amount  collected  on,  to  be  distributed  among  parties  interested  ib. 

lands,  &c.  set  off  on,  to  exec*r  or  adm*r,  to  enure  to  use  of  widow 

and  heirs,  unless  necessary  to  be  sold  for  payment  of  debts  276 

not  to  issue  against  body  or  estate  of  executor  or  administrator, 

but  against  estate  of  deceased,  unless  on  suggestion  of  waste  278 

against  estates  of  persons  deceased  may  be  levied  as  execution  in 

common  cases,  and  subject  to  redemption,  &c.  by  ex*r  or  adm'r         288 

in  certain  coses  of  equitable  claims  arising  in  real  actions,  how 

to  issue  20s 

may  be  stayed,  on  granting  review,  by  Judicial  Courts'  299 

not  to  issue  on  judgments  recovered  againsi  defendants  out  of 
State,  when  writ  was  served,  until  plaintiff  file  bond,  810.  on- 
less  notice  be  given,  &c.  before  judgment  807 

certain  goods,  chattels,  &c,  arms,  uniform,  &e.  of  officers  and 

soldiers  of  the  militia,  exempted  from  being  taken  on    505.  ^05.  828 

forms  of,  in  several  cases     {See  Forms.'] 

where  officer  has  more  than  one,  mode  of  applying  proceeds  of 
sale  of  property  taken  thereon  344.  '5 

EXECUTORS,  to  file  will  in  Probate  office  within  30  days  after  death  of 

testator  228 

to  give  bond,  to  return  inventory,  or  if  residuary  legatee,  to  pay 

debts  and  legacies  226 

VOL.  I.  76 
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KXKCUTORS,  rerusing  to  accept,  &c.  or  being  minois,  adminittratioa 

witii  the  will  annexed  to  be  grtttod  to  some  other  person  227 

wluMO  there  arc  divers,  none  to  act,  but  thoi^e  who  gi?e  bond  ib. 

living  out  o^^;tute,  to  give  bond  in  connty  where  testator  lived  ib. 

to  jcive  notice  ofthtMr  uppointment,  and  haw  22S 

(;vitJ«'nco  of,  surh  notice  how  preserved  ib. 

Jivii^  out  of  relate,  or  removing  a(\er  appointment  and  neglecting 
M  render  account,  or  becoming  insane,  ansuitable,  &c.  way 
bo  removed  229 

ft-mo  Holc  appointed,  with  another,  to  lose  her  authority  by  mar- 
ring r*  lb. 
when  one  or  more  are  removed,  remainder,  if  any,  to  proceed  in 

settling  esttttc  230 

ofnn  executor  not  thereby  to  become  executor  of  first  testator  ib. 

h£:vin:r  disputed  clain)j<,  may  by  agreement  with  beirs,  submit  to 

rcf'irunce  before  Judge  of  Probate  ib. 

to  account  for  income  of  real  estate,  according  to  appraisement 

tliereof  231 

iiinv  n^rec  with  creditor,  before  Judge  of  Probate,  to  snbmit  to 

roference  demand  disallowed  by  commissioners  235 

neglecting  to  settle  account  for  six  months  alter  final  report  of 

ciMiunissioners,  liable  to  suits  of  creditors     r.  238 

;ud;;iiient  and  execution  to  be  awarded  by  Courts  against  estate 

i:i  hundd  of  such,  as  if  not  rendered  insolvent    r.  ib. 

if  such  execution  be  returned  onsatbfied,  scire  facias  to  issue  and 

juilgnient  to  be  rendered  thereon  for  waste    r.  ib. 

if  reil  estate  be  taken  on  such  execution  it  shall  be  deemed 

waste    r.  ib. 

ricglocting  to  raise  money,  &c.  to  pay  debts  of  deceased,  so  that 

real  estate  be  levied  upon,  guilty  of  waste  ib. 

of  deceasod  creditor  may  join  with  other  creditors  in  compound- 
ing with  debtors  in  certain  cases,  by  consent  of  Judge  ib.  239 
may  require  bond  of  indemnity  from  heirs,  demanding  share  or 

legacy,  if  Judgt*  of  Probate  deem  it  reasonable  243 

how  to  proceed  against  persons  suspected  of  embezzlement  of 

gnodd,  &c.  of  testator  232 

one,  if  residuary  legatee,  may  have  action  ofaccoant  against  his 

executor  246 

not  to  bo  guardians  to  minors  interested  in  same  estate  247 

to  apply  to  Court  for  license  to  sell  real  estate  of  deceased  for 

payment  of  debts,  when  personal  is  insufficient  261.  267 

to  give  notice  aAer  license,  previous  to  sale  269 

evidence  of  notice  how  perpetuated  276 

may  be  licensed  to  sell  whole,  when  partial  sale  for  payment  of 

debts  would  injure  the  residue,  notice  being  first  given  270 

may  be  licensed  by  Supreme  J.  Court  and  Common  Pleas  to 

make  conveyances  to  complete  contracts  of  deceased  274 

monsy  received  by  them  as  consideration  on  such  contracts,  to  be 

atJsots  275 

having  estate  set  off  to  them  on  execution,  or  recovering  posses- 
sion of  mortgaged,  &c.  to  hold  for  widow  and  heirs,  or  cred- 
itors 276 
may  receive  sums  due  from  those  entitled  to  redeem  and  exe- 
cute release  277 
not  bound  to  answer  suits  brought  within  twelve  months,  imless 

for  demands  not  affected  by  insolvency  278 

suits  brought  within  that  time  to,  be  continued  ib. 

may  recover  costs  on  such  suits,  in  certain  cases,  by  making  ten- 
der, or  bringing  money  into  Court  ib. 
executions  and  writs  against,  not  to  issue  against  their  persons 

or  estates,  unless  on  suggestion  of  waste  ib. 

proceedings  against  in  scire  facias  on  soggeetion  ofwastOyand  jadg- 

ment,  how  rendered  279 
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EXECUTORS,  dying  or  removed  daring  pendeacy  of  laits,  same  may  be 
prosecuted  or  defended  by  adminbtratora  de  bonis  non,  to  final 
judgment  279 

on  such  judgments  writs  of  error  may  be  prosecute  by  adminis- 
trators de  bonis  non  ib. 
may  prosecute  or  defend  actions  pending  or  appealed,  when  ei- 
ther party  dies  pending  the  action,  or  before  sitting  of  Court 
appealed  to,  if  cause  of  action  survive                                        280.  320 
refusing  to  become   party  to  such   suits,  aAor  notice,  judgment 

may  be  entered  282 

actions  against  them  limited  to  four  years,  provided  284 

what  shall  be  equivalent  to  commencing  action  against,  in  cases         285 
limitation  to  extend  to  demands  on  contracts,  covenants,  &c.  of 

testator  not  falling  due  within  four  years,  nnless  ib. 

liable  on  joint  contract  of  deceased  debtor,  as  if  joint  and  several         283 
not  bound  to  plead  specially,  but  may  give  special  matter  nnder 

general  issue  282 

may  sell  mortgaged  estate,  as  personal  property,  when  posses- 
sion was  not  obtained  by  their  testators  IGl 
may  recover  possession  by  action  for,  to  use  of  heirs,  credit- 
ors, &c.  ib. 
and  may  receive  redemption  money  and  execute  discharge                   1  o7 
may  be  licensed  to  sell  real  estate  lying  within,  of  persons  who 

lived  out  of  State,  under  restrictions  273 

appointed  by  foreign  Courts,  what  shall  be  evidence  here,  of 

tiieir  authority  ib. 

when  licensed  to  sell  real  estate,  may  adjourn  vendue  not  exceed- 
ing 14  Jays  274 
of  deceased  Constable  or  Coll.  to  settle  his  account  with  Ass'rs.        *&86 

■  liability  of,  failing  so  to  do  ib. 

not  answerable  out  of  their  own  estates,  on  any  special  prom- 
ise, unless  in  writing  28^ 
in  their  own  wrong,  who  to  be  so  considered  246 
EXEMPllON  of  enginemen  from  serving  as  Jurors  in  certain  cases                *606 
from  military  duty,  in  case                                                                      ^814 
from  payment  of  toll  on  turnpikes,  in  certain  cases                             '^718 
of  lands  for  ministry,  schools  or  public  nses,  from  taxation                 *620 
of  certain  persons  from  serving  as  jurors  465 
of  arms,  equipments,  &c.  of  soldiers,  from  attachment               *805.  823 
of  certain  goods  and  chattels  of  debtors  from  attachment  505.  *805.  823 
EXEMPl'S     [  See  Militia. ] 
EXPORTATION  of  BEEF,  TORK,  &c.  without  inspection,  prohibited 

[See  Beef,  Butter,  Lard,  Fish,  Pot  anil  Pearl  Ashes,  Lime,  4'C.] 
EXTORTION  respecting  fees,  prohibited  528 

F. 

FALSE  INVOICB^,  &c.  punishment  for  making,  by  owner,  &c.  of  ves- 
sel, to  defraud  underwriters  91 
affidavit,  protest,  &c.  by  master,  with  like  intent — punishment  of  92 
Imprisonment, damages  for  may  be  recovered, notwithstand- 
ing penalty,  &c.  incurred  402 
FEE  TAIL,  SIMPLE,  &c.     [See  Estates  and  Entailment.^ 
FEES  of  civil  officers,  and  others,  established  and  regulated  520 
of  certain  persons,  if  not  demanded  in  three  years,  forfeited  461 
li3t  of,  to  be  posted  ap  in  Clerk's  and  Reg.  uf  Probate's  office  527 
receipt  for,  to  be  given  by  officers,  if  required  ib. 
unlawful,  penalty  for  receiving  528 
formerly  allowed, — continued  529 
of  certain  salary  officers,  to  be  accounted  for,  before  salaries  are 

paid  ib. 
received  by  Clerks  of  Courts,  to  be  accounted  for  with  county 

Treasurer,  and  half  sarplm  above  $1000  to  be  paid  over  487 
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FXES,  10  be  tendered  to  witDessee  when  rammoned  S24 

of  A«sca«or«  of  taxe§  **W 

of  officer*  committing  person  for  non-payment  of  taiee  •69S 

of  6eld  driver  and  pound  keeper  •676 

Inspector  General  of  batter  and  lard  529 

Inspector^of  pickled  and  smoked  fish  ^765 

of  pot  and  pearl  ashes  and  depoties  ^768 

of  hops  ♦770.  77S 

of  tobacco  and  onions  ^777 

•— —  of  stone  lime  and  lime  casks  r.  *784 
of  cnllers  of  staves,  &c. — surveyors  of  boards,  &c  •797 
Inspector  of  shooks  r.  ib. 
Prover  of  fire  arms  •302 
Measurers  of  wood,  &c.  •798 
FELONY,  in  what  county  indictable,  in  cerUin  cases,  where  death  hap- 
pens 825 
persons  convicted  of  part  and  acquitted  of  rest  of  certain  offences, 

how  sentenced  526 

person  indicted  for,  to  be  tried  or  bailed  at  the  second  term  827 
when  indicted  for  capital    [See  Crimes,  CapUaU  and  THols.] 
FE3IE  SOLK,  appointed  co-evecutor,  or  guardian,  to  lose  her  aotbority  by 

marriage  229.  258 

Covert     [^See  Married  If 'omen.] 

FENCES,  and  general  and  common  fields,  regulated  180 
FENCE  Viewers,  two  or  more  to  be  chosen  by  towns  ananally                 180.  •SdO 

lepal,  what  ^liall  bo  so  considered  181 

to  be  maintained  by  occupants  of  adjoining  encloforet  ib. 
party  neglecting,  liable  to  pay  double  the  adjudged  valae,  and, 

after  one  month,  12  per  cent,  interest  ib. 
viewers  to  assign  in  writing  the  shares  of  partition  fence  each 

party  is  to  repair  ib. 
assignment  so  made,  to  be  recorded — proceedings  in  case  of  re- 
fusal of  either  party  to  build  or  repair  182 
divisional,  to  be  kept  in  good  repair,  unless  otherwise  agreed  ib. 
viewers  to  decide  in  writing  how,  or  on  which  side  of  a  stream 

a  di\i3ional  fence  shall  be  built  ib. 

proceedings  in  case  of  neglect  to  build  accordingly  188 
where  persons  owning  in  severalty,  have  improved  in  common, 
and  one  wishes  to  improve  in  severalty,  what  proceedings  to 

bo  had  ib. 
partition  to  remain,  where  one  party  lays  his  land  in  common, 

on  payment  of  value,  by  owner  of  adjoining  enclosnre  ib. 
when  unimproved  lands  are  enclosed,  what  proceedings  to  b« 

had  OS  to,  184 
viewer  to  be  taken  from  each  town,  where  town  lines  are  bonn- 

daries  ib. 
water  to  be  maintained  equally,  by  parties;  proceedings  against 

neglect  ib. 
excepting  as  to  house  lots  not  exceeding  half  an  acre  ib* 
viewers  neglecting  their  duty,  penalty  185 
general  proprietors'  proportion  of,  when  determined,  recorded  ib. 
expenses  of,  to  be  borne  in  proportion  to  interest  of  pro- 
prietors 186 
around  a  common  field  belonging  to  any  occupant,  when  deficient, 

what  proceedings  to  be  had  ib. 

round  common  fields,  when  blown  down,  what  proceedings  to  bo  187 
owner  of  land  in  general  field  may  enclose  it,  at  his  own  expense 

provided  he  maintain  his  share  of  the  general  fence  ib. 

what  proceedings  to  be  had  in  such  case  ib. 
expense  of  making — rocky  and  barren  land  to  be  exclnded,  in 

making  estimate  191 
fronting  on  eertain  grounds,  how  long  time  required  to  joatify 

their  continnance,  when  boundaries  cannot  be  made  eartain  •628 
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FENCE,  on  pablic  landing  places,  to  be  deemed  noiiancea  116 

FERRIES  not  to  be  kept  aniest  by  licenie  from  the  Court  ofSessioni  *768 

keepers  of,  to  give  bond,  keep  good  boats,  attendants,  &c.  an- 

der  penalty  *768.  '9 

penalty  for  keeping,  and  demanding  pay,  without  license  *769 

when  established  by  Sessions,  ferryman  to  be  appointed  by  town 

in  case  ib. 

such  ferryman  to  be  licensed,  and  his  fare  fixed  by  Sessions  ib. 

penalty  for  hi?  neglect  ib. 

between  towns,  to  be  provided  for  by  them,  alternately,  or  jointly      *770 
may  be  guarded  by  order  of  Selectmen,  to  prevent  spread  of 

contagion  *€€5 

FEVER,  MALIGNANT    [See  Contagious  Sickness  and  Qnarantine.'\ 
FIELD  DRIVERS  to  be  chosen  and  sworn  in  towns  annaally  *674 

their  doty,  fees  ib.  676 

FIELDS,  general  and  common,  regulated  180 

whore  persons  owning  in  severalty,  have  improved  in  common, 
and  one  wishes  to  occupy  in  severalty,  what  proceedings  to 
be  had  183 

where  improved  lands  are  enclosed,  what  proceedings  to  be  bad         184 
[See  Fences.'l 
FINDER  of  money,  goods  and  strays,  how  to  proceed  therewith  *683 

FINES  for  witnesses  refusing  to  appear,  after  being  summoned  824 

and  costs  collected  by  ofiicers,  to  be  paid  County  Treasurer 

forthwith  458 
collected  by  Justices  of  the  Peace  to  be  paid  to  county  treas- 
ury semi  annually  459 
account  of  Sheriffs  respecting,  to  be  audited  by  Common 


Pleas  in  case  497 

certificates  of,  to  be  returned  to  County  Treasurer,  by  Clerks 

after  rising  of  Courts  457 
and  to  Secretary  and  Treasurer  of  State  within  60  days  497 
imposed  on  towns  for  deficient  roads,  &c.  to  be  expended  in  re- 
pairs by  agent  accountable  to  Court  *619 

for  neglect  of  schools,  &c.  how  expended  *600 

[See  Penal  ties."] 
FIRE,  insurance  against  may  be  made  by  Marine  Insurance  Companies  to 

certain  extent  *729 
bon-fires,  &c.  not  to  be  kindled  in  streets,  near  houses  *663 
FIRE  ARMS,  how  to  be  proved  and  marked,  and  certified  *802 
penalty  for  selling,  not  proved,  counterfeiting  marks,  ib. 
FIRE  PROOF  BUILDINGS,  &c.  to  be  provided  in  each  county ,  for  rec- 
ords, &c.  682 
FIRE  ENGINES,  penalty  for  wantonly  injuring  128 
engine  men,  &c.     [See  Engines.l  *692 
FIRE  WARDS  may  be  chosen  in  each  town  in  March,  &c.  annually  *694 
penalty  for  refusing  to  serve  as  ib. 
duty  at  fires — staffer  badge  of  office,  &c.  power  to  require  as- 
sistance ib. 
FIRES,  when  building  is  demolished  to  stop,  owner  to  be  indemnified  *695 
punishment  for  concealing  or  embezzling  or  plundering  geods  at,  *696 
FIRE  WOOD,  COAL,  BARK,  &c.  frauds  in,  prevented  ♦797 
FISII,  certain  kinds,  preservation  of,  provided  for                            *772.  *3.  '4.  '5 
shell,  not  to  be  taken,  destroyed,  &c.  in  certain  cases,  without 

permission  of  Selectmen       '  *774 

FISHERY,  herrmg,  regulated,  [See  Herringt.'l  *772 

FISH,  pickled,  and  smoked,  packing  and  inspection  of,  regulated  *757 

inspectors  of,  to  be  appointed  in  certain  towns,  by  Governor,  &c.  ib. 

to  be  sworn,  give  bonds,  &c.  and  proceedings  thereon  *768 

pickled,  quality  and  size  of  casks  for  packing,     [Proviso  as  to 

I^egs.1  ib. 
Salmon,  shad,  mackerel,  &c«  pickled — duty  of  inspectors  as  to 

packing  *7^9 
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FI5IF,  tin>ii  cC  l-riaflinf  »bco  aorted,  packed,  &c.  •760 

da'n^M).  DOl  to  he  exported,  noder  peaalty  ib. 

coi.  ki'idock.  Kc  boir  to  be  packed,  marked,  &c.  ib. 
»mil  .  irbo!e.  bow  to  be  packH,  id  what  casks  ib.  761 
pkkied  or  Hiioked  not  to  be  exported  anIe«B  certificate  of  inapec- 

lion  be  prodaced  to  the  Collector  of  Ca^toma  *761 

cen.ncate  lo  be  »wora  lo  before  Collector  ib. 

s.:c«ive#  aod  herring  hoir  salted,  packed,  &c  for  exportation  *759 

b^w  :o  be  M>rted  m  boxes,  branded,  &c  *761 

pickied  or  smoked,  pat  on  board  resael  for  exportation,  not  be- 
ins  inspected,  may  be  feised  by  warrant  from  Jnatice  and 

be":d  for  trial                                   '  ♦762 

not  to  be  void  in  Sute,  from  other  places,  imleai  here  in- 

»pMr!ed  •76S 
ln«pector  of.  not  to  ase  his  brand  or  permit  it  to  be  used  aniawfnlly  ib. 
pickled  for  home  coo9Quip:ion,  how  to  be  packed  *764 
exporter  or  parchaser  to  pay  for  certificates  ib. 
penalties  for  Tiolatiooa  of  proTisions  respecting  inspection  of  *760.  '62.  *3 
doty  or  excise  to  be  paid  by  inspectors  *764 
Inspector's  fees  *765 
FLAX  SEEU,  exportation  of.  regulated  •778 
snrreTori  of,  to  be  appointed  by  Goremor  and  Coimcil  ib. 
vesjiel  haTinf  on  board,  not  to  be  cleared  before  prodocing  cer- 
tificate of  inspection  *779 
foand  on  board  vessel  for  shipping,  not  inspected,  liable  to  seiz- 

nre.  and  bow  ♦780 

penilties  for  violations  of  provisions  for  inspecting,  &c.  ib. 
FLOWnNG  or  LANDS,  bv  erecting  mill  dams     [See  Miih.l 

FORCIBLE  ENTRY  and  DFrTALNER,  form  of  writ,  process,  &e.  therein  395 

may  be  inqaired  into  by  two  Jostices,  qoomm  onus     r.  450 

FORECLOSURE,  what  entry  b  necessary  to,  in  case  of  mortgage  161 
FOREIGN  .\TTACHMENT,  persons  or'corporatwns  entitled  to  process 

of.  in  certain  cases  356 
form  of  proce«!i,  mode  of  service,  &e.  in  different  cases  360.  389 
lien  on  priocipars  goods  in  trostee^s  hands,  created  by  service  360 
writ  to  be  returnable  in  coontv,  where  either  of  trustees  dwells  361 
names  of  other  trustees  may  be  inserted,  before  service,  on  prin- 
cipal ib. 
action  to  be  continued  if  principal  be  out  of  State,  when  sned  362 
trustees  having  goods,  lie.  may  defend  &c.  for  principal,  in  case  ib. 

if  appearing  at  first  term,  disclose  and  discharged,  to  have 

costs  ib.  365 

if  living  out  of  county ,  lo  have  further  compensation  367 

liable  to  costs  if  not  appearing,  &c.  first  term  364 

several  dwelling  in  same  county,  not  appearing,  &e.  jodg- 

ment  to  bo  against  them  for  costs  jointly  ib. 
where  plaintifi*  does  not  prevail,  costs  allowed  to  principal  and 

trustees  ib. 
where  all  trustees  are  discharged,  plaintiff  may  proceed  against 

principal,  in  case  ib. 

trustee  dwelling  in  other  counties  may  appear  by  attorney,  Stc.  366 

mode  of  examination  thereon,  before  Judge,  &o.  in  bis  own  Co. .  ib. 

such  examination  filed  in  court,  competent  ib. 

disclosing  assignment,  &c.  assignee  may  be  made  party  in 

case,  &c.  proceedings  thereon,  if  assignee  appear,  or  not  ib. 

validity  of  assignment  may  in  certain  cases  be  tried  by  jury  368 

in  such  trial,  original  defendant  may  be  witness  for  either  party  ib. 

appeal  allowed  in  such  cases  ib. 
execution  how  to  issue  in  certain  coses  ib.  369.  370 
proceedings  in  scire  facias  against  trustee,  not  exposing  goods  368.  370 
when  trustee  has  been  examined  on  original   process,  jodgmeot 

in  scire  facias  to  be  rendered  on  that  discloanre  37G 
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FOREIGN  ATTACHIVIENT,  when  on  scire  facias  there  are  more  than  one 

defendant,  Court  may  enter  op  joint  or  several  jadgment  ib. 

goods  taken  on  execution — to  discharge  trustee  from  principal  ib. 

trustee  in  certain  cases  may  plead  general  issue  871 

wilful  false  swearing  by  trustee  to  be  punished  as  perjury  ib. 

offender  also  liable  to  pay  plaintilT^s  demand,  and  double  costs  ib. 

where  trustee's  contract  is  to  deliver  specific  articles  at  a  future 

day,  he  may  deliver  them  to  officer  having  execution  872 

value  of  such  articles  how  to  be  ascertained  ib. 

to  be  sold  by  officer  as  other  personal  estate  taken  in  execution  ib. 

when  part  is  sufficient,  residue  to  be  delivered  principal  ib. 

trustee  in,  dying  before  examination,  his  executor  or  administra- 
tor may  be  made  party  to  suit  873 

trustee,  dying  after  examination  and  before  final  judgment,  exe- 
cutor or  administrator  answerable  ib. 

not  to  extend  to  parties  to  negotiable  securities  ib. 

allowed  to  judgment  creditors,  releasing  body  of  principal  com- 
mitted, within  seven  days  after  service  of  process  874 

such  discharge  not  to  affect  original  judgment  in  case  ib. 
FOREMAN  of  grand  jury  may  swear  witnesses — attorney  for  government 

being  present  471 

and  of  traverse  jury  to  be  chosen  by  ballot  ib. 
FORFEITL'RF^  and  PENALTIES,  may  be  recovered  by  action  of  debt 

or  indictment,  when  other  remedy  is  not  provided  822 
FORFEITURE  of  personal  property,  for  certain  offences — mode  of  pro- 
ceeding therein,     [See  Personal  Property. "l  455 

of  bonds  of  Clerks  and  Registers — what  shall  be  so  adjudged  531 

for  violation  of  inspection  laws     [See  Beef ,  Buttery  Fibh,  Pot 
Ashes,  Tobacco,  Firewood,  fye.l 

of  paper  not  packed  and  marked  according  to  law  *803 

FORGERY  and  COUNTERFEITING,  actions  against  81 

of  public  records  and  certificates,  private  aecaritiet,  &c  or  ut- 
tering them  as  true,  &:o.  bow  punished  ib. 

of  bills  of  credit,  bank  bills,  &c.       82 

aiding  in  altering  or  rendering  current  aa  true,  such  billa,  &c.  or 

possessing  with  intent  to  pass  them  as  true,  knowing  to  be  false  ib. 

uttering  or  tendering  in  payment  false  bills,  notes,  &c.  knowingly  88 

on  second  conviction,  or  three  convictions  of,  at  the  same  term  84 

having  or  bringing  into  State,  forged  bills  with  intent  to  pasa  ib. 

in  trials  of,  other  evidence  than  that  of  President  and  Cashier 

may  be  admitted,  in  case,  &o.  85 

Certificate  of  Secretary  or  Treasurer  of  United  States,  or  of  any 

State,  may  be  admitted  in  trials  of  ib. 

engraving  or  making,  or  possessing  plates  for,  with  intent  to  use 

them,  &c. punishment  ib.  86 

of  gold  or  silver  coin,  current  within  the  State,  and  accessaries  86 

or  possessing  any  number,  not  less  than  ten,  with  intent  to  pass 

as  true  ib. 

bringing  into  State,  or  possessing  therein,  false  coin,  with  intent 

to  defraud  87 

2nd  conviction,  or  three  convictions  at  same  term,  how  punished  ib. 

mending,  making  or  possessing  mould,  &c.  for  coining,  &c.  ib. 

rewards  for  prosecuting  to  conviction  of,  and  how  distributed  88 

rewards  to  be  divided  in  certain  cases  ib, 

FORMS  OF  WRITS,  &c.  in  civil  process,     [See  Writs,  forms  o/.]  883 

subpoena  for  witnesses  895 

warrant  to  summon  jury  in  forcible  entry  and  detainer  ib. 

summons  to  party  complained  against,  writ  of  restitution  896 

submission  to  reference,  of  demands  before  Justice  446 

to  be  used  in  taking  depositions,  notices,  &c.  476.  478 

of  Assessors*  warrants  to  Constables  to  collect  taxes  *571 
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GAOLS,  apartments  iii,  separate  from  felonp,  to  be  provided  for  debtors  538 
to  be  kept  clennl}*,  and  white  washed  in  April  or  May,  or  oftener  535 
to  be  ascd  as  houses  of  correction,  until  sach  are  provided  640 
keeper's  compensation  for  support  of  poor  debtors  in  close  confine- 
ment *644 
escape  happening  through  insufficiency  of.  Sheriff  to  be  accountable  53S 
keeper,  to  receive  und  detain  U.  S.  prisoners,  committed  by  Judicial 

authority  539 
liberty  of  yard  in,  allowed  to  prisoners  for  taxes  *592 
grand  jurors  required  to  inquire  into  and  present  all  violations  of  pro- 
visions for  regulating  gaols                                  .  537 
[See  Prisoners."] 
GAOLER  to  be  appointed  by  Sherifi*,  and  in  certain  cases  to  continue  when 

Sheriff  is  removed  494 

may  be  appointed  by  Governor,  &c.  when  SherifPs  office  is  vacant  495 

when  so  appointed,  to  give  bond  ib. 

to  keep  and  preserve  warrants,  &c.  and  deliver  them  to  successors  634 

to  hand  in  list  of  prisoners  at  opening  of  Courts,  with  particulars  ib. 

suffering  voluntary  escape  of  prisoners,  how  puni:>hcd  537 

negligent  escape  of        ib. 

'  violating  provisions  as  to  manner  of  keeping  prisoners,  penalty  for 

and  how  recovered  638 

compensation  for  keeping  prisoners                                                  526.  *644 

fees  for  receiving  persons  committed  by  town  watch  *662 

duty  as  to  receiving  principal  when  committed  by  bail  410 

fees  of,  526 
to  keep  account  of  proceeds  of  convicts,  labor,  &c.  to  report  to  Court 

of  Sessions  127 
GAOL  RULES     [See  Convicts,  also  Priaoners.] 

GARDENS,  certain  trespasses  in,  how  punished  182 
GENERAL  ISSUE   [See  Issue,  General] 

GOATS,  &c.  not  allowed  to  go  at  large  between  April  I  and  Nov.  1.  *675 

he,  going  at  large  between  August  10  and  Nov.  20,  may  be  impounded  *676 
GOODS  and  CHATTELS  exempted  from  attachment  and  execution  and 

distress  505 

lost,  and  strays,  &c,  mode  of  proceeding  by  finder                      •688.  '4.  *5 

not  to  be  sold  at  vendue  without  license                *  *702 

[See  Vendue,  fyc] 

shipwrecked  to  be  taken  care  of  by  comtnisjiioncr  of  wrecki  92 
[See  Commissioner  of  Wrecks.] 

GOVERNOR  to  call  out  militia  to  suppress  insurrections  100 

his  salary  established  529 
may  offer  a  reward  for  apprehending  prisoners  escaped,  or  persona 

charged  with  high-handed  offences  *548 

may  appoint  agent  to  demand  fugitives  from  justice,  to  other  States  ib. 

may  issue  warrant  to  deliver  up  fugitives  from  justice  from  other  States  ib. 

to  allow  rewards  to  prosecutors  for  forgery,  &c.  in  certain  coses  88 
to  appoint  and  commission  ordained  ministers  of  the  gospel  with 

powers  to  solemnize  nrmrringes  420 

Clerks  of  the  Judicial  Courts  487 

Sheriffs  and  Coroners  84 

may  appoint  gaoler,  when  office  of  Sheriff  is  vacant  496 

to  remove  Sheriffs  neglecting  to  pay  executions  against  them  496 

Coroners     in  like  cases  501 

GRAIN,  toll  for  grinding  at  mills,  not  to  exceed  1-4  part  thereof  200 
GR.^NTS,  to  two  or  more,  to  be  estates  in  common  and  not  joint  tenancy, 

unless  136 

of  turnpike  corporations,  void,  if  objects  be  not  completed  in  5  years  *726 

to  pious  and  charitable  uses,  may  be  made  to  deacons  of  churches  172 
for  the  use  of  the  ministry,  may  be  made  to  ministers,  who  may  take 

and  hold  in  succession  178 

alienation  of  sccb  property,  not  to  be  made  without  consent  of  parish  ib. 

VOL.  I.  76 
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(jRANTS,  to  children  and  grandchildren,  in  advancement  of  portion,  to 

be  estimated  in  divittion  of  estate,  when  intestate  244 

GRANTOR  refuiiiug  to  acknowledge  deed,  what  proceeding*  to  be  had  141 

GRASS  LAND,  certain  trespasses  upon,  how  punished  132 

GUARDIANS  to  be  appointed  for  minors  interested,  before  order  of  parti- 
tion, by  Courts  149.  240 
to  be  appointed  by  Judge  of  Probate  to  minors  under  14  years  of 

iige,  and  above  that  age,  by  tbeir  choice  246 

to  give  bond,  to  return  inventory,  render  account,  &c.  247 

choice  of,  may  be  certitied  by  Justice,  when  minors  live  more  than 

10  miles  from  I'robate  ofhce  ib. 

executor  or  administrator  not  to  be  appointed,  if  interested  in  the 

same  estate  ib. 

to  be  appointed  for  minors  and  absent  persons  before  partition  is  made 

of  lands  wherein  they  have  an  interest  149.  241 

Iial)Ie  for  mi^ichief  done  by  wards,  in  certain  cases  59.  *66S.  683 

may  have  action  fer  damages  against  persons  enticing  or  carrying 

away  wards  111 

may,  in  certain  cases,  with  consent  of  Judge,  purchase  her  right  or 
estate  of  tenant  in  dower,  &c.  for  benefit  of  minors,  having  the 
right  to  tho  reversion  or  remainder  •  248 

feme  sole  appointed  as,  to  vacate  her  authority  by  marriage  253 

to  be  appointed  to  persons  non  compos,  lunatics,  idiots,  &c.  if  Select- 
men by  inquest,  certify  them  incapable,  and  to  give  bond  248.  252 
so  appointed  to  return  inventory,  take  care  of  their  persons  and  es- 
tate, and  support  them  249 
to  collect  and  pay  their  debts  previously  contracted  250 
apply  to  Courts  for  license  to  sell  real  estate,  if  necessary  252 
and  account  with  their  wards,  if  restored  to  reason,  or  otherwise  with 

their  heirs,  if  dead  ib. 

to  bo  appointed  for  spendthrifts,  idlers,  drunkards,  &c.  ib. 

mode  of  proceeding  in  such  cases,  by  inquest  of  Selectmen  ib. 

conveyances  by  ripendthrifts  after  application  for  guardain,  to  be  void 

if  notice  be  filed  in  oHice  of  Register  of  Deeds  ib. 

of  spendthriAs,  &c.  subject  to  like  duties  as  guardians  to  lunatics,  idi- 
ots, &c.  and  to  give  like  bond  253 
may  be  appointed  for  children  of  lunatics  252 
may  be  dismissed  by  Judge  of  Probate  when  necessary,  and  others 

appointed  in  their  stead  253 

not  to  transfer  stocks,  belonging  to  their  wards,  witbont  license  from 

Judge  of  Probate  254 

of  persons  living  out,  and  having  estate  within  the  State,  may  be 

licensed  to  sell  real  estate,  under  restrictions  273 

Iiow  long  such  license  shall  be  in  force  274 

appointed  by  foreign  Courts  of  Probate,  what  shall  be  evidence  here, 

of  their  appointment  273 

mny  adjourn  time  of  sales  of  real  estate,  not  exceeding  14  days  274 

accountable  for  acts  of  ward,  in  certain  cases  69.  *663.  683 

of  minors  interested  in  mills,  to  be  considered  as  owners  for  certain 

purposes  199 

mode  of  obtaining  license  to  sell  part,  or  whole  of  real  estate  of  their 

wards,  whether  minors,  spendthrifts,  lunatics,  &c.     252.  261.  267.  272 
notice  to  be  given  before  sale,  evidence  of,  how  perpetuated  236.  269 

proceedings  in  suits  on  their  bonds,  regulated  263.  *4.  *5 

GUIDE  POSTS  to  be  erected  in  towns  and  plantations,  in  places  determine 

ed  by  Selectmen,  &c.  and  manner  of  construction  *626 

record  to  bo  made  of  places  determined  by  Selectmen  ib. 

substitute  for,  may  be  agreed  upon  by  towns  *627 

penalty  for  neglect  of  towns  or  Selectmen,  respecting  ib. 

- —  for  injuring  or  defacing  ib. 

OUN  POWDER,  safe  keeping  of,  provided  for  120 

relations  respecting,  to  be  made  and  pablished  by  Selectmen  121 
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GUN  POWDER,  penalty  for  Tiolatiog  8Mb  regalattons,  and  how  recover- 

ed  and  appropriated  121 

may  be  seized  and  libelled,  if  kept  contrary  ib. 

Selectmen  may  enter  baildings,  &c.  in  search  of  suspected,  &c.  122 

persons  injured  by  explosion  of,  illegally  kept,  may  recover  damages  ib. 

GUNS     ISee  Fire  Arms.^ 

H. 

HABEAS  CORPUS,  persons  restrained,  &c.  entitled  to  writ  of  897 
writ  of,  when  and  how  granted  by  Supreme  Judicial  Court,  or  a 

Judge  thereof,  .ind  how  returnable  898 

not  to  be  granted  to  persons  committed  for  felonies;  on  execu- 

tion, provided  ib. 

forms  of,  and  by  whom  to  be  returned,  and  how  898.  '9 

return  of  officer  thereon,  truth  of,  may  be  inquired  into  400 

Court  or  Judge  to  examine  &c.  within  three  days  after  return — and 

bail,  remand  or  discharge,  as  case  may  require,  899 

writ  of,  may  be  granted  by  Judge  of  Supreme  Court  or  Common  Pleas 

for  minors  enlisting  into  United  States  Army,  without  consent  of 

parents,  &c.  proceedings  thereupon  *     112.  400 

penalty  and  punishment  for  disobeying,  or  making  false  return  of  401 

prisoners  may  be  removed  by,  from  one  county  to  another  ib. 

persons  discharged  by,  not  to  be  again  restrained  for  same  cause  ib. 

HARBOURS  and  shores  not  be  obstructed  or  injured  *764 

[See  Ballant.'i 

HAWKERS,  PEDLERS,  &c.     [See  Pedlers.)  *76l 

IIAV,  when  attached,  may  be  left  with  debtor  in  certain  cases  855 
HAYVVARDS,  or  field  drivers  may  be  chosen  by  proprietors  of  common 

fields  189 

HEALTH  COMMITTEE,  or  officer,  may  be  chosen  by  towns  annually  *668 

may  perform  duties  of  Selectmen,  &c.  as  to  quarantine,  in  case  *672 
[See  contagious  Sickness.} 
HEIRS,  conveyances  by,  not  to  prevent  division  of  estate  by  order  ot  Judge 

of  Probate  240 
alienage  of,  no  impediment  to  receiving  share  of  personal  estate  245 
division  of  real  estate  among,  how  made,  by  order  of  Judge  of  Prob.  239 
guardians  to  be  appointed  to  minors  interested,  before  division  149.  241 
to  pay  their  proportion  of  expenses  of  division,  how  compelled  242 
may  have  reversion  of  dower  divided,  and  at  what  time  285.  248 
to  give  bond  of  indemnity  to  executors  and  administrators  paying  le- 
gacy, in  certain  cases  245 
not  barred  of  legacy,  &c.  by  certain  limitations  of  actions  against 

executors  286 
may  join  or  sever  in  actions  for  inheritance  descended  from  common 

ancestor  818 
to  refund  for  shares  taken  for  debts  of  testator,  in  certain  cases  155 
to  assign  dower  to  widow  within  one  month  16S 
to  pay  demands  against  deceased,  after  four  years'  limitation,  in  cer- 
tain cases  286 
recovering  estates  from  the  State,  to  allow  for  improvements  212 
how  to  proceed  previous  to  suing  Probate  bond  for  distributive  share  264 
[See  Estates,  Probate,  ^-c] 
HERRING,  pickled  and  smoked,  inspection  of,    [See  Fish.'l  *757 
HERRINGS,  not  to  be  taken  between  March  1,  and  September  1  *889 
nets  for,  size  of,  and  mode  of  setting,  regulated  ib. 
not  to  be  taken  between  sunset  on  Saturday  and  sunrise  Monday  *890 
not  to  be  taken  by  foreigners  in  our  waters  ib. 
not  to  be  driven  in  night  time  with  lamps,  torches,  &c.  *891 
penalties  fur  ufiences  against  these  provisions  ^890 
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HIGHWAYS,  laying  oat,  ameDdment  and  repair,  provisions  for  *605 
to  be  laid  out  by  coiiiiDittee  of  Court  of  Sessions,  ader  notice,  adja- 

dication,  &:c.  *606 

Committee  oo,  to  be  sworn,  give  notice — estimate  damages  ib. 

perdoofi  dissatisfied  with  estimate  of — may  apply  to  Conrt  for 

jury  or  new  committee — proceedings  thereupon  ib. 

■  locatinjr,  to  give  owner  of  land  time  to  take  ofi*  wood  ^08 
wood.  &c.  forfeited,  if  not  taken  off  within  time  ib. 
verdict  of  jury,  or  report  of  committee  respecting  damages,  &c.  to  be 

final  ib. 

pcrsions  injured  by  locating,  may  join  or  sever  in  complaint  for  dam- 

»ges  ib. 

town$i  and  corporations  injured,  &c.  may  have  same  remedy  as  in- 
dividuals ib. 

damages,  ^c.  to  be  settled  bv  one  jurv,  in  case  of  opposite  com- 

plaintB                                     '                  '  *609 

payment  of  damages  when  assessed.  &c.  how  compelled  ib. 

for  Qse  of  towns,  may  be  laid  out  by  Selectmen — subject  to  approv- 
al of  towns  ♦dlO 

damngcs  in  such  cases  may  be  settled  by  agreement  between  party 

ii^ured  and  t*electmen,  or  by  jury  or  committee  ib. 

Selectmen  refusing  to  lay  out  snch,  what  proceedings  to  be  had  *6L1 

town;*  refusing  to  approve  such,  what  proceedings  ib. 

towns  inav  alter  or  discontinue  such,  in  certain  cases  *610 

reasonable  time  for  opening,  not  exceeding  twelve  months,  to  be  al- 
lowed by  Sessions  •612 

towns  neglecting  to  open,  what  proceeding  to  be  had  ib. 

to  be  kept  in  repair,  and  surveyors  of,  to  be  annaally  chosen  ^618 

Surveyors  of,  to  have  limits  assigned  them  by  Selectmen  ib. 

money  for  ropjiiring  to  be  raised  and  assessed  by  towns,  when  and 

how  to  be  expended  ib. 

Surveyor  of,  to  notify  those  in  his  district  when  to  work  *61 4 

to  cause  roads  to  be  cleared,  when  obstructed  by  snow  ib. 

to  repair  bridges  suddenly  injured  ib. 

• to  acconnt  with  Assessors  at  end  of  his  term  ib. 

■  persons  deficient  in  p.-iymcnt  to,  their  taxes  to  be  inserted  in 

next  Year*s  assessment  ib. 

power  in  removing  obstructions,  obtaining  materials,  &c.  ib. 

when  sum  assessed  for  repairs  is  insufficient  *615 

Surveyor  of,  may  bo  auihorized  by  towns  to  make  contracts  for  re- 
pair, and  to  collect  taxes  *616 

—  warrants  of  distress  therefor  may  be  oxecated  by  Surveyor,  or 

Collector  of  taxes  ib. 

money,  unexpended  by,  to  be  paid  into  town  treasury  ib. 

neglecting  to  pay  surplus,  and  exhibit  his  rate  bill,  penalty        *616.  *17 

persons  injured  by  bnd,  defective,  unrepaired,  &c.  may  have  action 

for  damages  again<tt  county,  town  or  person  *6n 

when  lifo  is  lost  by  defects,  &c.  of,  penalty  against  county,  town,  &e.  ♦61 8 

surveyor  of,  liable  to  town,  when  fined  for  deficiency,  in  case  ib. 

money  for  making,  &c.  bow  raised  and  assessed  *613.  619 

fines  imposed  for  deficiency,  &c.  to  be  expended  in  repairing,  &c. 

under  direction  of  agents  appointed  by,  and  accountable  to  Courts  *619 

plantations  to  have  same  powers  and  liabilities  as  towns,  in  regard 

to,  and  subject  to  like  proceedings  against  them  ib. 

through  unincorporated  places,  4'r.  tobe  made  at  expense  of  pro- 
prietors, unless  Conrt  of  Sessions  deem  it  unreasonable — pro- 
ceedings ♦620 

■  ■  proviso  as  to  ministerial  and  school  lots,  not  to  be  taxed  ib. 
— . —  application  for  laying  out,  in  such  coses,  to  be  mado  to  Court 

of  Sessions — notice  to  be  given  ib. 

Court  to  lay  out  road,  assess  lands,  &c,  ♦621 

' mode  of  assessing  and  collecting  tax  for  laying  out  ib. 
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HIGHWAYS,  throitgh  unincorporated  placestfyc.  repairing  such — what 

proceedings  to  be  had  therein  *622 

proprietors  may  call  meetings,  raise  money,  &c.  ib. 

nuisances  in,  may  be  removed  by  any  person  ib. 
persons  aggrieved  by  removal  of  gates,  bars,  &c.  may  complain  to 

Court  of  Sessions  ib. 

Surveyors  of,  to  remove  obstructions  ib. 

obstructing  by  logs,  timber,  &c.  penalty  for  *623 

proviso  as  to  fences,  to  prevent  spread  of  contagious  disorders  ib. 

buildings,  &c.  when  adjudged  nuisances,  how  to  be  removed  ib. 
buildings,  fences,  &c.  fronting  on  public  grounds,  whose  breadth  of 
cannot  be  ascertained — to  be  considered  true  boonds,  after  40 
years  standing,  in  other  cases  60  years  prescription  necessary  to 

justify  fence  ib. 

may  be  dug  up  to  lay  aqueducts,  by  permission  of  Selectmen  *732 
jury  for  damages  in  laying  out,  bow  far  to  try  title  to  real  estate, 

when  in  question  •SOT 

how  selected,  empannelled,  &c.  *606.  609 

riding  in,  with  naked  scythes,  prohibited  *662 

imagery  or  pageantry  in,  for  public  shows  by  night,  prohibited  ib. 

bon-fires  in,  within  ten  rods  of  buildings,  prohibited  *'663 

HOG-UEEVES     [See  Town  Meetings.^ 

HOGSHEAD  SHOOKS,  size  and  quality,  regulated     r.  ♦TOT 

HOG'S  LARD,  inspection  of,  regulated,     [See  Butter  and  Lard,"}  ♦TSS 

HOOPS,  survey  and  inspection  of,  regulated,     [See  Lumber,"}  ♦TOS 

HOPS,  for  exportation,  regulations  for  inspection  *769 
Inspector  to  be  appointed,  under  bonds,  oath,  &c.  and  to  have  dep- 
uties ib. 
powers  and  duties  of  Inspector  and  deputies  *TTO.  'Tl 
not  tu  be  shipped  without  inspection — certificate  *TTO 
certincaic  of  inspection  to  be  required  by  Collector  or  master  before 

clenrnnce  •TTl 
penalties  und  forfeitures  for  violation  of  provisions  relating  to  inspec- 
tion                                                                                                       ib.  TT2 

HORSES,  CATTLE,  &c.  cruelty  to,  how  punished  59 

not  to  go  at  large,  if  ungeided.  and  may  be  impounded  *6T6 

not  to  be  impounded  if  owner  be  unknown  ib. 
taken  up  as  stra^rs,  may  be  appraised,  sold,  &c.  afler  two  months, 

in   case  ^684 

when  attached,  may  bo  left  with  debtor,  in  certain  cases  356 

not  to  bo  taken  up  as  strays,  between  April  15  and  Nov.  1,  unless  *686 

HOSPITAi^,  for  inoculation  of  small  pox,  not  to  be  erected  without  license  *672 

nor  within  one  hundred  rods  of  dwelling'house,  without  consent  ib. 

HOUSE  OF  (  ORRECTION,  to  be  provided  by  Court  of  Sess.  m  each  Co.  540 

common  prisons  to  be  used  as,  until  provided  ib. 

master  and  regulations  to  be  appointed  by  Court  of  Sessions  541 

Overseers  to  be  appointed  by  Court  of  Sessions,  with  powers  ib. 

accounts  and  register  to  be  examined  by  Court  of  Sessions  ib. 
rogues,  vagabonds,  idlers,  &c.  may  be  sent  to,  and  how                542.  *657 

lunatics  and  dangerous  persons  may  be  sent  to,  by  two  Justices  q.  o.  ib. 

convicted  persons  may  be  confined  in,  by  sentence  of  Courts  543 

Courts  may  sentence  to,  conditionally,  on  payment  of  fine  and  costs  ib. 
expenses  of,  materials  for  work,  profits  of  labour,  rules  for  conduct- 
ing, to  be  provided  for  under  direction  of  Court  of  Sessions           543.  '4 
master *s  power,  compensation,  accounts,  &c.  how  settled                 544.  '5 

remedy  against  parents,  kindred,  &c.  of  persons  committed  545 

discharge  from,  how  to  be  obtained  546 

persons  keeping  houses  of  prostitution  may  be  committed  to,  *640 

HUSBAND,  when  entitled  to  estate,  &c.  as  tenant  by  the  courtesy  158.  '9 

of  intestate  entitled  to  whole  of  personal  estate  159 
de-^ierting,  neglecting,  or  ill  treating  his  wife,  she  may  be  divorced 

from  bed  and  board  426 
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INFORMERS  and  PROSECUTORS  of  fofgery  and  other  crimes,  to  be  re* 

warded  and  how  69.  88 

when  more  than  one  in  same  case,  reward  to  be  divided  88 

I  See  Courts  t  ^c] 

INHABITANTS  OF  TOWNS,  a  body  politic,  with  powers  *655 

competent  witnesses,  although  their  towns  are  interested  482 

INHABITANCY.  SEITLEMENT,  &c.     [See  Poor.'\ 

INNHOLDERS,  to  be  licensed  by  Selectmen  in  September,  annaally  *697 

duty  to  be  paid  for  license,  and  how  appropriated  *650 
record  of  licenses  to,  being  made  by  town  Clerk,  to  be  returned  to 

Court  of  Common  Pleas     r.  'eST 

ISee  Licenses  ] 

not  to  sell  without  a  license,  under  penalty  *697 

to  be  suitably  provided,  &c.  to  have  signs  *698 

not  to  keep  billiard  tables,  nor  suffer  gaming  in  their  booses         108.  *699 

not  to  suffer  riots,  disorders,  excessive  drinking      —  ^699 

common  tiplers  to  be  posted  in  houses  of,  by  Selectmen  ib. 

not  to  trust  such  drunkards,  &c.  while  posted  700 

not  to  suffer  drinking,  play,  &c.  on  Lord's  day,  in  their  houses  75 

INLAND  BILLS  OF  EXCHANGE,  damages  on  regulated  483 

INOCULATION  for  kine  pock,  to  be  provided  for  by  towns  and  plantations  *663 

superintendants  to  bo  chosen  by  towns  and  plantations  for,  ib. 

INQUEST  by  Coironerst  in  view  of  violent  or  casual  deaths,  how  taken  601 

{See  Coroner."]  ^ 

of  Selectmen,  on  persons  non  compos,  idiots,  &c.  for  guardianship  248 

on  idlers,  spendthrifts,  drunkards,  &c.  for  do.  252 

of  office,  to  revest  real  estate  in  the  State,  or  entitle  State  thereto  208 
in  what  county  information  to  be  filed  by  Attorney  General  in  Su- 
preme J.  Court,  in  certain  cases  ib.  210 
information  to  state  the  grant,  conditions,  breaches,  &c.  208 
scire  facias  how  to  issue,  be  served,  &c.  209 
proceedings  on  appearance  of  adverse  party,pIeaof  disclaimer,  judg- 
ment ib. 
if  judgment  be,  that  defendant  holds  more  land  than  be  is  entitled  to. 

Court  may  assign  true  quantity  ib. 
location  how  made  and  confirmed  by  Court  210 
proceedings  in  other  cases  of,  mode  of  trial  ib. 
to  recover  lands  accruing  to  State  for  want  of  heirs,  how  to  be  pros- 
ecuted by  Attorney  General  211 
defendant  not  to  avail  himself  of  alien's  title,  unless  he  be  bis  agent, 

or  tenant  ib. 

defendant  to  recover  costs,  if  on  trial  he  prove  himself  agent  ib. 

proceedings,  in  case  of  title  or  privity  acquired,  &c.  after  service  ib. 
State  to  be  deemed  in  actual  possession  immediately  on  judgment 

ofreseizen  212 

such  judgment,  to  conclude  all  parties  ib. 
if  after  estate  becomes  seized  for  want  of  heirs,  owner  appear  and 

recover  estate,  the  premises  liable  for  improvements  ib. 

such  sums  to  be  settled  by  bill  in  equity  in  Supreme  J.  Court  ib. 
INSANE  PERSONS,  acquitted  on  trial  in  Supreme  Court,  on  that  ground 

to  be  committed  until  restored  to  reason,  and  at  whose  expense  803 
when  so  committed  may  be  discharged  by  Judge  of  Supreme  J.  Court 

or  two  Justices,  quorum  unus,  when  it  can  be  with  safety  ib. 

or  may  be  committed  to  the  custody  of  their  friends,  giving  bond  804 

to  have  guardians  appointed,  and  how  248 

[See  Guardians,  Probate,  ifc] 

Constables  and  Collectors  becoming  so,  what  proceedings  *583 
[See  Taxes,  fyc,} 

INSANITY,  of  persons  accused,  to  be  certified  by  grand  juryin  certain  cases  803 

by  traverse  jury,  m  certain  cases  ib. 

INSOLVENT  F^TATES  [See  Estates,  Insolvent.} 

INSPECTOR  GENERAL  of  Beef  and  Pork,  and  bu  deputies,  powen  and 

duUes  ^743 
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JOINT  CONTRACTS,  goods  and  estate  of  deceased  debtor  on,  liable  in 

same  manner  as  if  joint  and  several  288 
JOINT  TENANTS  not  to  commit  waste,  nor  act  without  notice                 137.  '9 
may  be  compelled  to  divide  145 
JOINT  TENANCY,  not  to  be  created  by  grants,  devisees,~&c.  unless  clear- 
ly expressed  or  designed,  bat  to  be  tenancy  in  common  135 
JUDGES  OF  PROBATE,     [See  Probate,  ^cj 

Salaries  of,  in  several  counties,  218 
JUDGMENT  on  mortgages  to  bo  conditional,  [See  Mortgages.'^  163 
for  redemption  and  execution,  how  to  be  awarded  164 
on  Probate  bonds,  where  principal  is  not  summoned,  not  to  be  ren- 
dered first  term  263 
manner  and  form,  on  probate  bonds,  of  executor  and  administrator 

and  guardians  264 
on  actions  appealed  where  parties  die  before  sitting  of  Ct.  appealed  to  281 
on  actions  in  S5apreme  Court  continued  nisi,  how  rendered,  in  case  294 
in  actions  of  account,  when  defendant  refuses  to  appear  before  au- 
ditors, how  819 
of  foreign  Courts,  to  be  certified  according  to  Acts  of  Congress  324 
against  trustees  in  foreign  attachment,  how  rendered  in  certain  cases  364 
by  Justices  of  the  Peace  in  civil  actions  438 
on  report  of  referees  under  submission  before  Justice,  to  be  final  449 
on  bonds,  recognisances,  &c.  forfeited,  how  rendered  215.  '16 
on  bonds  of  Inspectors  of  stone  lime,  how  rendered,  [See  Lime-I  *783 
on  demurrer,  abatement,  &c.  may  be  appealed  from  325 
not  vacated — by  debtors  being  discharged  from  gaol  in  certain  cases  *643 
arrested,  re  versed, &c.  new  action  brought  within  one  year,  avoids 

statute  ot  limitations  879 
[See  Courts,  Jlction,  Justices,  Revieto,  Replevin,  Forcible 
Entry,  Foreign  Attachment,  SfcJ] 
JUDICIAL  COURTS                                >  r  e      i^       #      /t  *•        d     • 
JUDICIAL  PROCESS  and  Proceedings  \  ^^""^  Courts,  Action,  Review, 
JUDICIARY                                              S                     Service,  ^-c] 
JURISDICTION     [See  Courts,  Justices  of  Peaoe,  ^c] 

JURORS — selection,  empannelling  and  service  of,  rognloted  465 

box  for,  to  be  provided  by  Solecimen,  kept  by  town  clerk  ib. 

list  to  be  prepared,  and  revised  once  in  three  years  ib. 
number  liable  to  be  drawn  in  each  town,  not  less  than  one  nor  more 

than  two  for  the  hundred  inhabitants,  by  census  ib. 

names  of  persons  grossly  immoral,  &c.  to  be  withdrawn  from  the  box  ib. 

districts  for  selection,  to  be  formed  by  Courts  of  Sess.  in  the  counties  466 

how  to  be  apportioned  by  Clerks  of  Courts  among  the  districts  ib. 

grand,  at  the  Common  Pleas,  to  serve  during  the  year  ib. 

venires  for,  when  to  issue,  how  to  be  distributed  and  served  ib. 

how  drawn  by  town  Clork,  tickets  marked,  &c.  467 

how  to  be  notified  by  constables,  &c.  468 
persons  exempted  from  serving  as —                                                  465.  •696 

grand  or  traverse,  when  deficient,  how  supplied  468 

may  be  examined  on  oath  as  to  their  interest  469 
grand  and  traverse,  alphabetical  list  of,  to  be  prepared  by  Clerks  of 

Courts  on  return  of  venires,  how  empannelled  ib. 

grand,  oath  of  470 

traverse,  oath  of,  in  civil  and  criminal  cases  ib. 

foreman  of,  to  be  elected  by  ballot  471 

foreman  of  grand,  may  swear  witnesses  in  presence  of  Att*y  fur  State  ib. 
provisional  may  be  drawn  in  certain  cases,  if  required                         ib.  472 

how  notified,  when  first  set  are  excused  472 

not  be  entertained  or  treated  by  party  prevailing  478 
in  trials  relating  to  real  estate,  may  be  directed  by  Court  lo  view 

premises,  on  conditions  ib. 

grand  and  traverse,  powers  and  duties  of,  472 
VOL.  I                                          77 
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JURORS,  compensation  for  travel  and  attendance  of,  474 

fees  received  for,  bj  coonty  Treasurer,  to  be  credited,  &.c.  461 

town  meetings  for  choice  and  selection  of,  how  notified  by  Constable  474 
penalties  for  neglect  of  daty  in  issuing  venires,  drawing,  notifying, 

&c.  how  recovered  ib. 

JURY,  bow  selected  to  estimate  damiiges  for  flowing  lands  by  mills     r.  196 

to  estimate  value  of  land  and  improvements  in  certain  real  actions  202 

who  shall  not  be  allowed  to  sit  on,  in  such  actions  207 

in  cases  of  forcible  entry  and  detainer,  how  summoned,  empannelled, 

verdict  of    r.  395.  450 

in  cases  of  nuisance  on  complaint  to  two  Justices,  q.  a.  bow  sooi- 

moncd  116 

JURY,  GRAND,  to  inquire  into  offences  against  provisions  respecting  prisons  537 

and  school  regulations  •600 

when  they  find  no  bill,  on  ground  of  insanity,  to  certify  the  same  to 

the  Court                                                         '  SOS 

traverse,  when  they  find   not  guilty,  on  same  ground,  so  to  certify  ib. 

for  estimating  damages  on  laying  out  highways,  bow  selected  *606.  '9 

in  such  cases,  how  far  to  inquire  into  title  to  Teal  estate  *607 

JURY  of  not  less  than  nine  to  be  summoned  by  Coroners  to  take  inquest  of 

violent  and  casual  deaths  501 
how  empannelled,  charged,  &c.  by  Coroner,  forms  of  verdict         502.  '03 
JURY,  copy  of  the  panel  of,  to  be  delivered  to  persons  indicted  for  treason 

or  misprision  of  treason  50 

not  more  than  twenty  to  be  peremptorily  challenged,  in  capital  cases  826 

JUSTICES  OF  THE  PEACE  not  to  purchase  demands,  &c  to  make  costs  109 

power  and  jurisdiction  in  criminal  cases  434 
may  punish  by  fine  not  exceeding  ^5,  assaults                                     ib.  433 

jurisdiction  as  to  assaults  not  of  a  high  and  aggravated  nature  435 

larcenies,  not  exceeding  $5  value  63 

-  cruelty  to  horses  and  cattle  59 

breaches  of  Sunday  Act  74 

profane  swearing  73 

gunpowder  seized  as  liable  to  forfeiture  121 

firing  crackers,  squibs,  &c.  without  license  123 

breaches  of  bye-laws  of  towns  436 

to  examine  all  charges  of  crimes  and  misdemeanors  against  State, 

and  commit,  or  bind  over  tu  proper  Court  for  trial  435 

sentence  of,  on  conviction,  may  be  appealed  from,  lo  Common  Pleas  436 

to  require  recognisance  of  persons  appealing  ib. 

may  require  assistance  of  officers  at  riots,  afiTrays,  &c.  437 
in  their  own  view,  in  absence  of  officers,  may  require  any  person 

to  seize  offenders  \\y^ 
being  known,  or  declared,  ignorance  no  excuse  for  disobeying  ib. 
may  grant  subpccnas  for  witnesses  in  criminal  cases,  but  not  on  ac- 
count of  State,  unless  at  the  request  of  attorney  for  the  State;  ex- 
cept in  cases  before  himself  ib. 
to  account  annually  to  State,  county  and  town  Treasury,  for  fines  438 
may  issue  warrant  to  seize  beef  and  pork,  not  inspected,  attempted 

to  be  exported,  &c.  contrary  to  inspection  laws  ♦750 

— -«-  to  seize  butter  and  lard  in  like  cases  ^756 

-  fish,  pickled  or  smoked  •7g2 
•^—  tobacco  •776 

■   flaxseed  •780 

nails  •671 

may  issue  warrant  for  sale  of  beasts  impounded,  in  case  •680 

to  appraise  damage  done  by  •esi 

may  order  baggage,  &c.  suspected  of  infection,  to  be  removed,  guarded  ♦666 

may  issue  warrant  to  apprehend  pedlers,  &c.  not  licensed  •878 
may  take  examination,  &c.  of  woman,  having  or  being  pregnant 

with  bastard  child  431 
to  require  bond  of  accused,  in  case,  &c.  to  answer  complaint  of  moth- 

'  •              er,  at  next  Common  Pleas  ib. 
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JUSTICES  OF  THE  PEACE,  in  one  county,  may  issQO  warrant  on  exum- 

ination  tak^n  in  another  433 
jurisdiction  in  civil  actions,  to  amount  of  $20,  or  wbero  ad  damnum 

does  not  exceed  that  sum*  excepting  title  to  rea)  estate  438.  '9 

process  in  such  cases  how  conducted  to  final  judgment  441 
execution  when  and  how  awarded,  returnable,  &c.                 333.  388.  439 

appeal  allowed  to  Common  Pleas,  appellant  to  recognize  439 
when  defendant  in  action  of  trespass,  pleads  title  to  real  estate,  ho 

must  recognize  to  carry  case  to  Common  Pleas  440 

if  defendant  fail  so  to  do,  plaintiff  to  have  judgment  for  damages  ib. 
tinder  general  issue,  in  actions  before,  special  matter  may  be  given 

in  evidence,  except  title  to  real  estate  ib. 
may  grant  subpcDuas  for  witnesses  in  civil  actions  before  any  tribunal      442 

may  adjourn  their  Courts  by  proclamation  ib. 

not  to  counsel  or  advise  parties  in  suits  before  them  ib. 
in  actions  of  waste,  by  executor,  &c.  to  proceed  as  Common  Pleas, 

in  like  cases  ib. 

to  keep  records  of  their  proceedings  ib. 

dying  before  judgment  satisfied,  what  proceedings  ib. 

appeal  allowed  from  such  proceedings  448 
to  summon  persons  having  pusstssslon  of  deceased  Justices'  records 

when  complaint  is  made  ib. 

to  transcribe  such  record  when  produced,  into  his  own  ib. 
where  their  commissions  expire  before  judgment,  ma/proceed  under 

new  commission  to  render  judgment,  if  seasonably  obtained  ib. 

may  take  recognisances  for  debt,  keep  record,  issue  execution  thereon  444 
may  issue  execution  on  such  recognisances  within  three  years,  and 

renew  within  one  year                                                                        ib.  445 
may  take  submission  ef  demands  in  dispute,  to  reference,  by  agree- 
ment of  parties  446 
mode  of  taking  depositions  by,  notice  to  be  given                        476  to  479 

[See  JJepoiitions.'] 
not  to  hear  or  try  an  action  commenced  by  himself  or  under  hb  di- 
rection 486 
may  commit  to  house  of  correction,  persons  keeping  houses  of  ill 

fume  *686 

tnay  commit  rogues,  vngabonds,  idlers,  &c.  to  house  of  correction  542 
jurisdiction  as  to  libels  to  recover  forfeitures  of  personal  property  121.  456 
may  solemnize  marriages,  keep  record  thereof  and  make  return  to 

Clerk  of  town  or  plantation  annually                                              420.  422 
may  commit  principal  surrendered  by  his  bail  418 
form  of  mittimus  in  such  cases  414 
to  note  in  margin  of  execution  against  principal,  name  of  bail  409 
may  issue  attachment  against  witnesses  refusing  to  attend  when 
summoned,  &c.  in  civil  causes — and  punish  824 
not  to  purchase  notes,  accounts,  &c.  for  collection  109 
not  bound  to  plead  specially  in  actions  brought  against  them  for  mis- 
feasance 318 
to  certify  to  Judge  of  Probate  choice  of  guardian  by  minors  living 

more  than  ten  miles  from  Probate  office  247 
to  issue  warrants  for  meeting  of  proprietors  of  lands,  wharves,  in 

common  174 

to  receive  and  try  complaints  for  removal  of  paupers  to  place  of  set-  - 

tlement — form  of  judgment,  warrant  of  removal                      *644  to  647 

in  concurrence  with  Selectmen,  may  establish  town  watch  *G60 
may  call  meetings  of  parish  or  religious  society,  in  case                 ♦706.  707 

proprietors  of  aqueducts  to  organize  *780 

. •          Social,  Law,  and  Military  Libraries  *7S4 

may  swear  appraisers  242 

may  summon  grantor,  and  take  acknowledgment  of  deeds  141 

may  swear  oHicers  of  proprietories  173 

to  have  jurisdiction  of  certain  trespasses,  criminaliter  132 
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jrsnCES  OF  the  peace,  maj  call  mettinga  of  proprietors  of  com- 
mon and  geoeral  6elds  ^^^ 
may  issae  warranls  to  apprehend  absconding  apprentices               *639.  877 
mav  issue  \rarrant  to  appraise  goods  lost  and  stray  beasts  *684 
may  swear  town  officers,  and  give  certificate  to  be  filed  with  town 

Clerk  *55l 
may  call  town  meetings  in  certain  cases  *obi 
in  actions  of  replevin,  when  value,  &c.  is  above  20  dollars,  to  recog- 
nize defeiidant,  to  carry  suit  to  Com.  Pleas,  or  S.  J.  Court  452 
mav  swear  appraisers  to  set  ofi*  real  estate  on  execution  347 
JUSTICES  OF  1  HE  PEACE,  QUORUM  UN  US,  two  may  inquire  into 

nnisancci  '-'■^ 
manner  and  form  of  proceeding,  by  jury                                          ib.  to  1 1 9 

tht;ir  ftic^  in  such  cases,  bow  taxed  and  allowed  1^^ 

appeal  allowed  to  Supreme  Judicial  Court  ^^^ 

two,  may  discharge  insane  persons  from  gaol  in  case  303 

and  may  commit  i^nch  persons  to  custody  of  their  friends,  on 

t>ond  being  given  ^^"^ 
two,  may  inquire  and  determine,  when  banns  of  matrimony  are  for- 
bidden 422 
two,  may  inquire  into  cases  of  forcible  entry  and  detainer     r.  450 
two,  may  take  depositions  in  perpetuam  4S0 
two,  may  send  lunatics,  &c.  to  house  of  corroction  542 
{Ste  JKyisaneet  Marriage,  Forcible  Entry  and  Detainer, 
Deponitions.'\ 
JUSTICES  OF  THE  PEACE,  two,  with  Selectmen,  to  assign  places  for 

noxious  trades  1^4 
ttcot  may,  by  warrant,  remove  persons  infected  with  contagious  dis- 
eases and  impress  lodgings  ^66 
three,  may  liquidato  sum  due  on  redemption,  where  execution  has 

been  extended  on  rents  and  profits  ^^ 

duties  or  excise  to  be  p;iid  by,  to  county  or  State  Treasurer  618 
JUSTICES  OF  THE  PEACE  AND  QUORUM,  two,  may  admit  to  baU 

persons  committed,  on  bailable  ofl'ences  ^l^ 
JUSTICES  OF  THE  PEACE   through  the   State,  may  call   meetings  of 

proprietors  of  lands,  &c.  in  common  ^^^ 

K. 

KINDRED,  degrees  of,  to  bo  computed  according  to  the  rules  of  the  civil  law  157 
collateral,  claiming  through  nearest  ancestor,  to  be  preferred,  &c.  in 

computing  heirship  ib. 

of  paupers,  in  certain  cases,  may  be  compelled  to  contribute  for 

their  support  ♦635 

KINE  POCK,  inoculation  provided  for,  in  towns  and  plantations  *66Z 

superintcndants  to  be  chosen,  funds  raised  by  towns  ib. 

L. 

LANDS,  liable  for  payment  of  debts     [See  Estates,  Execution,  ^-c] 

unimproved  and  non-resident,  how  sold  for  payment  of  taxes        *rj78.  621 
of  husband,  when  libel  for  divorce  is  filed  against,  held  to  answer 

decree,  in  caso,  429 

lots  of,  reserved  for  public  uses,  how  to  be  located  171 

to  be  located  by  order  of  Courts,  when  proprietors  neglect  ib. 

purchased  for  use  of  any  county,  how  conveyed  200 

land  of  county,  how  transferred  201 

reserved  for  use  of  first  settled  minister,  not  to  be  taxed  for  highways  '620 
improvements,  betterments,  &c.    {See  Real  Jietions.'} 
wharves,  &c.  held  in  common,  how  to  be  manaced,  ISee  ProprU- 

lors.)                                                                  •        ■•               ^  174 
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LANDS,  set  off  on  execution  to  executors,  administrators,  &o.  or  recor- 

ered  on  mortgages,  to  enure  to  what  uses  276 
[See  Estates t  Fraud,  Partition,  Entailment,  Probate,  4"^] 

LARD,  inspection  of,  regulated,     [See  Butter  and  Lard.'\  ♦TSS 

LARCENIES,  what  Courts  to  have  jurisdiction  of,  62 
punishment  of  simple,  and  accessaiies  thereto,  before  the  fact,  how 

punished  €3 

on  second  conviction,  as  principal  or  accessary  64 

of  breaking  and  entering  shop,  ware-house  or  office,  in 

night  time,  and  committing,  or  aiding  and  abetting  ib. 

of  entering  a  dwelling  house,  &c.  by  night  without 

breuking,or  by  day  with  breaking, with  felonious  intent  ib.  65 

if  committed  in  dwelling  house,  shop,  office,  &c.  in  day 

time  65 

by  breaking  and  entering  by  night,  church, 

store,  barn,  or  other  public  building,  &c. 
with  intent  ib. 
of  assaults  with  intent  to  rob,  from  the  person  of  anoth- 
er, without  a  dangerous  weapon  ib. 

of  accessaries  to,  after  the  fact  66 

from  the  person,  armed  with  a  dangerous  weapon  and 

intent  to  kill  ib. 

armed  so,  but  not  with  intent  to  kill  ib. 

of  any  other  larceny  from  the  person  67 

of  accessaries  after  the  fact,  by  concealing,  &c.  66 

of  accessaries  to,  may  be  prosecuted  for  misdemeanor, 

before  prosecution  or  conviction  of  principals  68 

of  receiver  of  stolen  goods,  on  first,  second  convicticn,&c.  ib.  69 

prosecutor  of,  may  be  allowed  reasonable  conipensation  69 

goods  found  upon  persons  accused  of,  to  be  secured  by  Sheriff  ib. 
convicis  of,  may  in  certain  cases  be  exempted  by  Court  from  hard 

labour  ib, 

sentenced  to  hard  labour,  may  be  in  certain  cases  charg- 
ed with  value  of  goods  stolen,  if  not  restored  ib.  70 

good^  stolen,  to  be  restored  by  Sheriff  to  owner,  in  case  of  conviction  ib. 

plundering,  secreting  goods,  &c.  at  fires,  to  be  punished  as  *696 

convicts  of,  may  in  certain  cases,  be  disposed  of  in  service  70 

person  charged  with,  to  recognize  fo*r  self  and  goods  71 

LASCIVIOUS  COHABITATION,  how  punished  80 

LAWS  of  Massachusetts,  Province  and  State,  sundry,  repealed  as  to  Maine  *892 

Law  libraries,  how  established,  regulated,  &c.  *734 

LEASE,  PAROL,  &c.  to  have  effect  of  estates  at  will  only  288 

estates  not  to  be  assigned,  granted,  &c.  unless  by  written  instrument, 

signed  289 
of  freehold,  or  for  term  of  years  exceeding  seven,  to  be  signed,  seal- 
ed, acknowledged  and  recorded,  to  be  valid                                   140.  288 

LEATHER,  manufacture  of,  regulated  ♦801 

sealers  of,  to  be  chosen  by  towns  in  March  or  April  ^649 
LEGACIES,  to  witnesses  of  wiMs,  to  be  void,  and  legatees  to  be  competent 

witnesses  to  prove  such  wills  153 

[See  Wili8.'\ 

limitations  of  demands  against  executors,  not  to  include  286 

LEGATEES,  and  devisees,  to  refund  to  posthumous  children  155 

and  heirs  to  make  contribution  when  portions  are  taken  by  execution  ib. 

not  to  be  barred  by  limitation  of  demands  against  executor  286 

may  sue  at  common  law  and  recover  legacies  246 

to  give  bond  of  indemnity  to  executor  before  payment,  in  case  245 

LEGISLATURE  may  dissolve  turnpike  corporations,  in  certain  cases  ^725 

may  require  insurance  companies  to  make  statement  of  affairs  *728 

allow  accounts  of  Overseers  of  work  houses,  in  certain  cases  ^658 

LEWPNESS  and  LASCIVIOUSNESS,  how  punished  80 

LIABILITY  of  owners  of  vessels,  for  embezzlement  by  master  or  mariners  96 

of  stockholders  of  iosarance  companies  in  certain  casec  *726 
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LlABILITYof  directors  and  individaals  in  privatd  capacity,  in  certain  cases  '*72S 

of  banking  corporationa,  in  certain  cases     r.  *741 
[  See  Banks  and  Insurance  Companies,'\ 

LIBEL,  remedy  by,  to  recover  forfeitures  121.  456 

for  divorce,  how  filed,  proceedings  thereon,     ^See  IHvorce,^  424 

LIBERTY,  personal,  of  citizens,  provision  for  protection  of  111.  397 

panishment  for  interfering  with,  by  transporting,  &c.  Ill 

of  gaol-yard,  allowed  to  prisoners  for  taxes  *592 
I  See  Habeas  Corpus. "] 

LIBRARIES,  social,  military  and  law,  provisions  for  management  of  *734 

proprietors  of,  may  meet  and  establish  rules,  laws,  &c.                      ib.  *736 

meeting  may  be  called  by  warrant  from  Justice  ib. 

may  hold  estate  not  exceeding  $5000  ib. 
name  to  be  assumed,  by                                                                           ib.  *736 

LICENSE  TO  RETAILERS,  LNNIIOLDERS,  VICTUALLERS,  &c.  to 
be  granted  by  Selectmen,  town  Clerk,  &c.  of  towns  :  Assessors  of 

plantations  ^697 
money  received  for,  to  be  paid  into  treasury  of  towns,  for  support  of 

poor  •650 

to  be  recorded  by  Clerk,  and  list  returned  to  Clerk  of  C.  Pleas     r.  ^697 

duty  to  be  paid,  and  time  of  duration  of    r.  ib. 
not  to  be  granted  to  persons  violating  provisions,  respecting  credit 

to  College  students  ♦SeS 

penalty  for  retailing,  without  '697 

to  be  granted  by  Sessions  to  tin  pedlers,  in  certain  cases  *'878 

duty  to  be  paid  in  such  cases  *879 

may  be  granted  by  Sessions  to  keep  ferries  ^885 

may  be  granted  by  Selectmen  to  auctioneers  *702 

LICENSE,  for  sale  of  real  estate  by  executors,  administrators  and  gnardians 
[See  Probate,  Estate,  Executor,  Administrator  and  Guardian.'} 

petitioners  for,  may  be  examined  under  oath,  by  Court  271 

not  to  be  granted  if  heirs,  &c.  give  bond  to  pay  debts  269 

to  be  in  force  for  one  year  from  time  of  granting  274 

action  by  heirs,  &c.  to  defeat  sale  ander,  limited  to  five 

years,  excepting  as  to  minors  ib. 

LICENSED  HOUSES,  to  be  suitably  provided,  &c.  to  have  signs  *698 

not  to  have  gaming  apparatus  kept  therein,  nor  gaming  allowed   103.  ^699 

keepers,  not  to  sutler  riot,  disturbance  or  excessive  drinking  therein  *699 

common  drunkards,  when  posted  in,  not  to  be  allowed  spirits  *700 
keepers  of,  not  to  allow  dancing,  sports,  &c.  in  their  house  Saturday 

and  Sunday  evenings  76 

LIEN,  of  mechanics  and  others  on  buildings  erected,  repaired,  &c.  by  tbem 

how  secured,  in  case  of  written  contract  *870 

on  land  of  husband,  when  libel  for  divorce  is  filed  by  wife,  in  case  429 

of  attornies  on  bills  of  costs  for  fees,  in  certain  cases  335 

of  State  on  lands  of  persons  under  recognizance  418 

en  real  estate  for  judgment  in  certain  real  actions  204 

LIGHTERS,  boats  employed  in  transporting  stone,  sand,  &c.  to  be  mark- 
ed by  inspectors,    [See  Boats."]  ♦879 

LIME  and  LIME  CASKS,  manufacture  and  inspection  of,  regulated  *781 

quality  and  size  of  casks  and  lime  to  be  shipped,  how  branded  ib. 

inspectors  of,  how  to  be  appointed  in  different  towns  *782 

duties,  compensation,  liabilities,  oath,  bond,  &c.                               ib.  *783 

penalties  for  fraud,  evasion  or  violation  of  inspection  laws  *784 

remedy  on  inspector's  bonds,  for  injuries,  damage,  &c.  *785 

limitations  and  restrictions  as  to  operation,  on  previous  contracts  ib. 

LIMITATION  of  actions,  real  and  personal,  and  writs  of  error  875 

of  writs  of  right,  to  thirty  years  ib. 

ancestral,  or  possessory  actions,  to  twenty-five  years  ib. 

action  on  demandant's  own  seizen,  to  twenty  years  ib. 

— —  formedons,  and  right  of  entry,  to  twenty  years,  except  as  to 
infants,  femes  covert  ib.  376 
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LIMITATION  or  possession,  beyond  which,  tenant  if  entered  upon,  may 

recover  valoe  of  improvement,  &c.  of  lands  376 

of  personal  actions  378 
exception  as  to  infants,  femes  covert,  &c.  and  judgment  reversed, 

action  lost  by  error  or  accident  379 

what  shall  be  equivalent  to  commencement,  to  avoid  ib. 
how  to  apply  in  case  of  death  of  debtor,  and  suit  might  have  been 

brought  within  thirty  days  next  preceding  381 

how  to  be  applied  to  accounts  filed  in  offset  382 
not  to  apply  to  actions  on  cash  notes,  witnessed,  when  brought  by 

promisee,  bis  executor  or  administrators  880 

of  actions  on  penal  statute,  with  proviso  382 

of  writs  of  error,  except  as  to  femes  covert,  infants,  &c.  883 

of  actions  against  Sheriff,  for  misconduct  of  deputies  ib. 

by  heirs,  &c.  to  defeat  sales  under  license  of  Court  to  5 

years,  minors  excepted  274 

against  executors,  administrators  236.  284.  '5 

such  limitation  not  to  extend  to  legatees,  devisees,  &c.  286 
to  extend  to  actions  or  demands  on  covenants,  contracts,  &c.  fall- 
ing due  after  expiration  of  four  years  from  death,  unless  ib. 

of  time  for  granting  administration  originally,  or  de  bonis  non  230 
of  time  for  granting  appeals  from  Probate  Court,  by  S.  J.  Court  258.  '9 
of  duration  of  license  to  sell  real  estate  by  executor,  administrator  274 
of  petitions  for  review  298 
for  leave  to  enter  complaint,  appeal,  &c.  800 
of  petitions  fur  leave  to  prosecute  suits  against  insolvent  estates,  af- 
ter right  lost  in  certain  cases  801 
as  to  complaints  for  increase  of  damages  for  flowing  lands  by  mill 

dams,  in  certain  cases  193 

of  actions  for  penalties  incurred  for  violations  of  provisions  in  jury  law  475 

of  prosecutions  for  taking  unlawful  fees  52S 

of  suit)  against  bail  in  civil  actions  414 

of  accounts  against  the  State  on  criminal  bills  of  costs  461 

of  actions  against  proprietors  of  common  lands,  in  certain  cases  179 

for  support  of  paupers  ♦641. '2 

of  prosecutions  for  treason  51 

for  profane  cursing  and  swearing  73 

violationof  Lord's  day  ib, 

for  certain  trespasses  134 

of  action  against  Selectmen  for  penalty  incurred  by  Selectmen   for 

not  perambulating  towns  ^555 

for  penalty  incurred  by  horses,  cattle,  &c.  going  at  large  ♦()76 

LIST  OF  VOTERS,  to  be  prepared,  revised,  &c.  by  Assessors  •666.  C60 

LIST  OF  PRISOiNERS,  to  bo  presented  Courts  at  opening,  by  SherifT  634 

LIVERY  STABLES,  places  for  keeping,  to  be  determined  by  Selectmen  *696 

LOANS,  on  bottomry  and  respondentia  by  insurance  companies,  authorized  ^27 

^          on  real  estate  to  certain  extent  by        do.             do.            authorized  ib. 

from  banks  by  State  Treasurer,  when  and  how  to  be  required  *742 

LOCATIONS  of  reserved  lands  in  townships,  how  to  be  made  and  confirmed  171 

return  of,  by  proprietors,  may  be  confirmed  by  Common  Pleas  172 

LOGS,  MASTS,  SPARS,  and  other  timber,  property  in,  secured  to  owners  r.  ♦869 

LORD'S  DAY,  due  observation  provided  for,  and  time  included  in  74.  '5 

teaming,  travelling,  and  amusements,  &c.  on,  prohibited  ib. 

drinking,  idleness,  play,  &c.  not  allowed  at  taverns  on,  ib. 

concerts,  dancing,  &c.  not  allowed  at  taverns,  evening  preceding 

and  following  76 
disturbing  public  worship,  and  indecent  behaviour  at  church,  punish- 
ment of  ib. 
writs  and  processes,  not  to  be  served  on  77 
fines  for  violating,  how  recovered  and  appropriated  78 
LOST  GOODS  AND  STRAYS,  mode  of  proceeding  with,  by  finder  ^683 
person  finding,  to  give  notice  to  town  Clerk  "^684 
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LOST  GOODS  AND  STRAYS,  appraisment  of,  how  to  be'mada  •684 
horses  and  other  cattle,  not  to  be  taken  up  as  strays  at  certain  sea- 
sons, unless  *^?5 

if  horses — may  be  sold  after  two  months,  in  case  •685 

proceeds,  how  disposed  of  'h. 
LOTTERIES,  and  sale  of  tickets,  not  allowed  in  this  State,  unless  by  law 

of  Congress  or  State    r.  124 

LUMBER,  inspection  and  survey  of,  regulated  *791 

surveyors  of,  to  be  chosen  by  towns  in  March  or  April  annually  ib. 

to  be  surveyed,  measured,  &c.  before  sale  'b. 

board:},  pine  quality ,  allowed  to  be  shipped  for  foreign  market  ib. 

allowance  to  be  made  for  shrinking  ih. 

LUMBER,  clapboards,  how  to  be  certified,  &c.  before  exportation  •793 

hoops,  how  to  bo  culled,  before  exportation  Jb. 

shingles,  dimensions,  where  to  be  surveyed  •TS'i 

staves,  dimensions,  to  be  culled  *793 

LUNATICS,  may  be  committed  to  house  of  correction  in  certain  cases  542 

may  have  guardians  appointed,  by  Judge  of  Probate  248 

children  of,  may  also  have  guardians  appointed  by  do.  252 
[See  Guardians,  fyc'l 

M. 

MACKEREL,  packing  and  inspection  of,  regulated  ^759 

[See  Fish.] 

MAIMING,  how  punished,  in  principal  or  accessary  62 
MALICIOUS  MISCHIEF,  in  burning  corn,  hay,  fences,  lumber,  &c.  how 

punished  68 

in  killing,  wounding  or  mutilating  cattle,  horses,  sheep,  &c.  ib, 
accessaries  aAer  the  fact,  in  wilfully  setting  fire  to  woods,  without 

leave  ib. 

liability  of  parents,  for  such  mischief  by  minors  69 

cruelly  to  horses,  or  cattle,  penalty  for  ib. 
MALIGNANT  FEVER     [See   Contagious  Sickness. 1 

MALT,  making  and  measuring  of,  regulated  •773 
MANSLAUGHTER,  punishment  of  52 
MANUFACTURE  of  mall,  lealher,&c.  regulated  [Se«  JIfa/f,  Lea(fc«r,l^c.l 
MANUFACTURING  CORPORATIONS,  acts  authorizing,  to  be  consider- 
ed public  acts  ^714 
first  meeting  of,  how  notified,  called,  &c.  *712 
may  chooso  officers,  make  bye  laws  ib. 
shares,  how  divided  and  numbered,  transferred,  &c.  *713 
assessments,  how  made  and  collected  on  shares,  by  sale                   ib.  •714 
execution  against,  how  levied  and  satisfied  353 
MARRIAGE,  solemnization  of,  regulated  419 
in  what  degree  incestuous  and  void,  and  prohibited  ib. 
between  whites  and  negroes,  mulattoes  or  Indians,  void  and  prohib- 
ited 420 
between  parties,  either  having  former  husband  or  wife  living,  void  ib. 
by  whom  to  bo  solemnaed  ib. 
intentions  of,  how  to  be  published,  certified,  &c.                                421.  *2 
parties  to,  if  within  age,  to  procure  consent  of  parents  421 
banns  of,  when  forbidden,  proceedings  thereon  422 
defacing,  pulling  down  or  destroying  publishment  of,  penalty  ib. 
joining  persons  in,  contrary  to  law,  penalty  ib. 
performing  ceremony  of,  by  persons  not  authorized,  punishment  423 
among  Quakers  or  Friends,  according  to  their  forms,  valid  ib. 
of  feme  sole,  appointed  co-executor,  or  co-  administrator  to  extin- 
guish her  authority  229 
of  feme  sole,  appointed  guardian,  to  vacate  her  authority  253 
how  dissolved     [See  Divorce.'^ 

return  of,  to  be  made  annually,  to  town  Clerk,  byfersona  solem- 
nizing 423.  '4 
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MARRIED  WOMAN,  when  deserted  by  her  husband,  may  be  licensed  by 

the  S.  J.  Coart  to  sell  any  part  of  her  real  estate  for  support  801 

and  to  prosecute  and  defend  actions,  as  feme  sole  302 

SQch  salts  not  to  abate  on  retarn  of  husband  ib. 

hasbaud  returning,  while  contracts  made  pursuant  to  such  powers  are 

in  force,  liable  thereon  ib. 

MARINERS,  SOLDIERS,  &c.  may,  in  certain  cases,  dispose  of  personal 

estate,  without  making  formal  will  152.  '8 

MASTERS,  liable  for  offences  committed  by  their  servants,  in  certain  cases 

59.  *66S.  683 
of  vessels  not  to  transport  minors,  &c.  out  of  State  without  con- 
sent of  parents,  &c.  Ill 

not  to  bring  into  State  persons  of  infamous  character,  con« 

victs,  &c.  112 

'   to  give  names  of  passengers,  and  bond  of  indemnity  to  towns, 

before  landing  them,  in  certain  cases  *'654 

•       arriving  from  infected  places,  to  answer  questions  of  Selectmen 

on  oath  *668 
subject  to  quarantine  regulations                                      ♦669. 670.  *71 

duties  in  regard  to  inspection  laws     [See  Inspection,  Beef, 

Butter,  ^c] 

to  give  notice  of  births,  deaths,  &c.  to  town  Clerk  ♦Til 

of  work  houses  and  assistants     [See  Work  Houses.'} 

to  give  notice  to  town  Clerk,  of  births  and  deaths,  ib. 

MASTS,  SPARS,  TIMBER,  &c.  in  rivers,     [See  Logs,  ^c.]     r.  •869 

MEASURES  AN  J>  WEIGHTS  REGULATED,  former  standards  continued  •686 

standards  to  be  procured  by  State  Treasurer  ib. 
standards  it>  be  procured  by  county  Treasurer,  conformable  to  State 

standard  and  to  be  proved  once  in  ten  years  •687^ 
to  be  procured  by  town  Treasurer  according  to  State  or  coun- 
ty standard  ib. 
seal  to  be  provided,  at  the  expense  of  towns  •638 
sealers  to  be  appointed  by  Selectmen,  to  be  under  oath,  &c.  their 

duties  •689 
of  fruit  and  malt,  regulated                                                              ib.  774.  *5 
[See  Weights,  ^c] 
MEASURERS  of  cord  word  for  fuel,  to  be  appointed  by  Selectmen,  in 

case,  &c.  •798 

their  power  and  duties,  and  fees  ib. 
MECHANICS  erecting  or  repairing  buildings,  by  contract  in  writing,  to  have 

lien  on  the  building  and  land  lor  payment,  provided  •870 

such  contract  to  be  recorded  in  Registry  of  deeds  tb. 
lien  not  to  cootiooe  more  than  6  months  after  last  instalment  diie« 

unless  fli, 

may  petition  Common  Pleaa  for  aale  to  pay  their  claima  Ok  071 

proceedings  of  Courl  thereon  ^ 

proceedings  when  rach  property  b  attached  before  record  of  oontrad  *97S 

further  proceedings  relating  to  aale,  after  deoioe  9k  tTf 

mode  of  discharge  after  eatiiftwtion  of  contraet  •8T8 

rights  of  parties  to  jury  trialt  appeal,  Sco.'oecarod  Ibb 

MEETING  HOUSES,  pews  in,  to  be  deemed  real  eatato  144 

pews  in,  may  be  taxed  in  whole,  or  a  part,  of  aaseiament  laid  *70y 

[See  Ftwsy  Parishes,  ^f.] 

MEETINGS  of  proprietors,  how  called,  &o.    ^See  Proprietors,  i^cl 

MILE  STONES,  penalty  for  defacing  or  destroying  182 

MILITARY  duty,  not  to  be  required  on  election  days,  unless,  &c.  •660 

libraries,  how  established  and  organized  •785 

MILITIA— 

Absolute  exemptions  •806.  812 

Action  of  debt  to  recover  penalties  •851.  852 

not  to  be  commenced  until  after  eight  days  ^852 

must  be  commeDced  within  thirty  days  )b. 

VOL.  I.  78 
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MILITIA— 

AdjaUnt  General  to  be  appointed  and  bow  *908.  817 

his  rank  •817 

to  attend  pnblic  reviews  with  the  Conn,  in  Chief  •SOS 

to  record  arrangements,  to  receive  and  make  retams   ib.  809 
preacribtt  formn,  and  furnish  blanks     ib.  810.  835.  8S9.  858 
to  cause  system  of  oierciseto  be  provided  and  distrib- 
uted    r.  ♦854 
to  act  as  Quartermaster  General  [See  ConstitutionJ]    *S69 
hid  compensation  ib. 
Adjutant,  his  rank,  duty, appointmeut,coa(lpensalion*807.  817.  829.851.858 
Age  of  enrolment                                                                                            ♦804 
how  proved                                                                                              ♦SSJ 
when  partially  exempted                                                                       ♦SIS 
Aids-de-Camp  to  the  Commander  in  Chi«f»  bow  appointed  and  rank    ♦SIS 
to  Major  Generals                                                             ♦807.  817 
to  Brigadier  Generals                                                       ♦811.  817 
Ammunition,  towns  to  be  provided  with                                                    ♦SSS 
Appeal  not  allowed                                                                                      ♦852 
Appointment  of  officers,  how  made                                            ♦817.  '18.  '19 
Applications  fur  companies  to  be  raised,  &c.  to  be  made  to  Governor     ♦SIS 
Arrangement  of  the  Militia                                                                   ^807.  818 
Arms  and  equipments  to  be  provided                                       ♦SIO.  828.  824 
time  allowed  to  procure                                                   ♦SOS.  839 
exempted  from  attachment  and  from  diitrets  for  taxoi        ♦SOS 
annual  inspection  in  May     r.                                                  ^829 
persons  unable,  to  be  furnished                                         ♦823.  '4 
Artillery  companies,  how  officered                                                  ♦SO?.  825 
bow  armed  ib. 
formed,  and  into  battalions,  Sio.                                                        ib. 
equipped  and  uniformed                                                    ♦807.  808.  82S 
supplied  with  field  pieces,  &c.                                                        ^825 
regiments  and  battalions  allowed  horses  and  driven  at  roTiewa        ib 
to  be  furnished  with  powder                                                                 ib. 
Arrest  for  debt,  when  not  allowed,  when  on  duty                                   ♦823 
Articles  and  roles  established  for  the  Militia,  when  not  in  actaal  ser- 
vice                                                                                                       •841 

when  in  actual  service  ^854 

to  be  read  to  cooipaniei  ^852 

Battalions  and  Regiments,  bow  formed  ♦SOS.  825.  '6 

to  be  provided  with  colon,  ko.  *603.  838 

Boards,  3filitary,  how  appointed     r.  ^841 

Brigades,  how  formed  and  organized  ^807 

Brigadier  Generals  to  be  chosen,  and  how  ib.  ^817 

to  draw  for  iostruments  and  eolon  ♦SSS 

to  make  returns  ^844 

to  dotermiae  aniform  of  cavalry,  k,e.  ♦SOS 

may  disobarfe  from  volanteer  oorpa  ♦844.  '5 

mayrodaceiioii-eomiiiiaiionodofficentotberBoka    ♦852 
Brigade  Inspector,  his  daty  and  rank  •SO?.  809.  835.  853 

to  act  as  Brigade  Major  ♦SO? 

his  compensation  as  raeh  *S53 

how  appointed  'SI? 

Brigade  Qoartermaster,  bis  daty  •Sll.  884.  853 

appointment  and  rank  ♦Sll.  817 

compensation  *853 

Camp  equipage  #835 

Captains  may  accept  excuses  •849.  '50 

Captains  to  make  returns  ♦809.  844 

to  call  out  companies  ♦^29.  '30 

^e»'  duly  •aOS.  821.  829.  853 

may  enlist  mosicianf  ♦832 
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MIUTIA— 

Cavalry  companies,  bow  formed  ^807 

bow  officered,  armed  and  momitMl  *S08 
men  to  bo  discharged  in  case  *826 
to  form  battalions  and  regiment*  ib. 
to  have  field  and  stafiT  officers  ib. 
when  detached,  horses  to  be  appraised'  ib. 
Certificates  of  exemption  *818.  840 
Chnplains  appointed  *810.  817 
Citizens  to  be  enrolled,  and  to  be  notified  *804.  '6 
to  equip  themselves  *805.  810 
Clerks  to  each  company  *820 
how  to  be  appointed,  certified  and  sworn  ib.  821 
mast  be  a  sergeant,  his  duty  ib. 
shall  revise  and  keep  a  roll  and  state  of  arms,  ib. 
shall  distribute  and  register  orders  ib. 
keep  details  ib.  822 
shall  sae  for  fines  and  keep  accounts  *822.  852 
pro  tempore,  may  be  appointed  *824 
may  amend  the  writ  without  costs  *852 
not  liable  in  case  ib. 
Companies,  how  to  take  rank  *              *846 
Bupplied  with  cartridges  *885.  846 
to  be  furnished  with  drums,  &c  *808.  838 
not  to  be  called  out  on  certain  days.  *838 
refusing  to  choose  officers  *'819 
how  formed  and  officered  *807.  '8.  831 
volunteer,  how  raised  *'816 
do.       regulated  and  restricted  *824.  '5.  '6.  *7 
to  be  inspected  in  May  *829 
to  train  three  other  days  each  year,  incladiog  the  gener- 
al review  ib.  887 
how  called  out  for  duty  *829.  '30 
four  days  notice  except  in  case  *831 
not  to  be  reduced  under  forty  eight  efifective  privates,  &c.     *826 
Company  officers,  ninjority  of  electors  must  be  present  to  choose  *S82 
Commander  in  Chief  to  arrange  the  Militia  *816 

commission  and  discharge  officers     ib.  SI 7.  '18.  843 

appoint  courts  martial  and  board  of  officers     r.     "841 

furnish  pieces,  &c.  for  artillery,  and  powder       ^825 

Commanding  officers  to  make  returns  *844 

Colonels  to  be  chosen  and  how  *^811.  817 

Colors,  drums,  &c.  provided  *SOS.  838 

Commissions  renewed  when  lost  *'S20 

rank  by  date,  except  in  case  ib. 

Compensation  for  services  *853 

Conditional  exemptions  *818.  816 

Conditional  exempts,  their  duty  lb. 

to  pay  two  dollars^  a  year    '  *814 

Corps  raised  at  large  *  *80S.  810.  826.  *7 

Courts  Martial,  how  appointed  and  regulated     r.  *841 

Courts  of  Inquiry     r.  ib-. 

Date  of  Commissions  determined  *820 

Denying  names,  penalty  for  *832 

Detachments,  how  made  and  regulated  *826.  835.  '6.  845 

when  not  organized  *836 

neglecting  to  march  ib. 

officers  neglecting  to  make  *845 

Detail,  how  made  *836 

Disabled  officers  and  soldiers  to  bo  provided  for  *812 

Discbarge  of  officers  *843 

of  soldiers  iBfirm,  *841 


\^. 
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MIUTIA— 

Discharge,  other  cause,  aa  being  guilty  of  infamous  crime  *847 

Discipline,  roles  of,  established  ^809.  854 

Divisions,  bow  formed  and  officered  *806.  811 

new,  how  nambered  in  rank  *8ft4 
Division  Inspectors  to  be  appointed,  and  rank                       *811.  817.  836 

Qnartermasters   '       do.                do.  ^811.  817 

Dragoons,  how  equipped,  officered,  &c.  *808 

Drivers  to  be  enlisted  for  artillery  *825 , 

Drams,  &c.  provided  *SOS.  838 
Election  of  officers,  how  made,  regnlated  and  retnmed  *817.  'IS.  832 
Election  of  company  officers  void,  unless  majority  of  eUcton  present     *88a 

Enlistments  void  in  case  *826 

to  continue  seven  years  *844 

Electors  to  have  at  least  ten  days  notice  *818 

Eoginemeo  conditionally  exempted  *814 

Enrolment,  how  made,  by  whom,  at  what  age  *804.  822 

notice  of  what,  legal,  and  how  given  *805.  810 

Equipments  of  Infantry,  privates  and  officers  *805 

Cavalry  •807.  '08 

Artillery  ib. 

time  allowed  to  procure  *805.  889 

Equivalents,  how  to  be  accounted  for  •SM 

Evidence  of  notice,  what  sufficient  *SS1 

Exemptions  by  United  States  law  ^806 

absolute  by  State  law  *812 

conditional,  and  equivalent  to  be  paid  ^818.  '14 

partial  *815 

conditional  and  partial  exempts,  their  duty  ib. 

Excuses  to  be  made  within  eight  days  *849 

Field  officers,  how  chosen  *817 

Field  pieces  and  apparatus,  how  furnished  *826 

Fines  for  non-appearance  ou  first  Tuesday  in  May  *847 

for  company  exercises  ^848 

for  deficiency  of  arms  and  equipments  ib. 

for  bad  arms  ib. 

for  neglect  of  regimental  duty  ib. 

for  neglecting  or  refasing  to  warn  for  exercise  ^847 

for  disorderly  firing  ib. 

for  quitting  guard  or  platoon  ib. 

for  disorderly  behaviour  or  unmilitary  conduct  *846 

for  neglecting  to  meet  to  choose  officers  *850 

for  remsing  to  tell  names  ^832 

of  musicians  for  neglect  *829.  833 

forfeitures  of  towns  »833 

in  case  of  minors  ^839 

in  cose  of  detachments  *SSS 

not  wearing  uniforms  ^849 
coming  on  to  parade  with  musket,  &c.  loaded  with  ball         *S46 

parading  men  on  election  days  ib. 

for  taking  fee  by  surgeon  *851 

disobedience,  by  staff  or  regimental  officers  ib. 
how  recovered                                            ♦833.  846.  '47.  851.  '52 

appropriation  of  ib. 

Garrisons,  rules  and  articles  for  Militia  in  ^854 

Governor  to  commission  officers  •SI?.  '18 

Governor  and  Council  to  form  the  militia  *816 

to  appoint  officers  in  case  of  neglect  *819 

to  raise  volunteer  companies  *816 

Grenadiers  to  regiments  ♦SO?.  826 

Horss,  companies  of,  to  be  formed  ♦SO?.  808 
Infantry,  how  formed,  officered,  and  equipped                          *807.  810.  '11 
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MILITIA— 

Infirm  and  •ick,  how  iiempted 

•SiO 

•811.  BIT 

b»  duly 

•8SS.  '6 

of  Biigide,  hit  duty 

•eoT.  •».  ■86.  '08 

(o  Bcl  »  Brigado  Major 

■•807 

h«w  .ppomted 

•817 

InapeGtion  of  Brms  in  Mny 

•ej9 

■836.  '8 

■SI8.  Sil 

Killtd  nnd  WDanded  in  lervice 

■909.  841 

KnapMicki  nal  reqaired  at  company  Iraintngi 

•806.  848 

Light  InruDtry.  how  tailed. 

•807.  818.  827 

Mujor  Gonoral  how  cheep,  hi>  power  and  duty 

•817.  '18 

M»>re<obecho»n.Bod  how 

•811.  'IT 

Mny  inspection 

•836 

Hen,  how  discharged  infirm 

•840 

for  other  onaei 

•847 

HiEon  provided 

•839 

purenw,  mnsler?  ut  gnnrdiana  liable  for  BOt  •qnippini                        ib. 

TiGglcc    lo  <!p  duly,  patenli.  &g.  llaUo 

ib. 

Haaiciana  to  be  enli^ic^.L 

•828.  eS2 

to  be  fined  fur  neglect 

•888 

Maaic,  band*  of,  how  raised  and  regelated 

•828 

inrtrnmenlB  to  be  piovidei  by  them 

ib. 

initrumenlB  lo  be  firniahed  companies 

•S08.  838 

Muakels,  size  of 

•SOB 

Hnateri  hj  company 

•829 

by  regiineni,  battalion.  &c. 

■sa? 

Namea,  persons  refuaing  lo  tell,  penally 

•832 

•818.  924 

eq'nipped 

•805.  '7.  '8 

di-orderlj  beha.ioor 

•846 

may  be  rednced 

•827.  847 

neglecting  lo  warn 

•847 

•806.  810 

•B3I 

10  choose  offieera 

•832 

Oath..  ofTicera  to  take  and  lo  be  cerlified 

■820 

lo  be  taken  by  clerka 

■821 

ib. 

Officernsonvicleil  of  crime,  removabla 

•642 

aoawerable  for  gnpplloa 

•837 

Offleen  «r  diviaions,  brigndea.  rpgimcnta,  aad  ballalioni  to  make  r»- 

•808 

rliaaioned    •817.819 

their  rank 

■807.811.817.  819 

•824 

not  to  be  arresied  Tor  debt 

•823 

chosen  and  notified,  and  refa^iog 

to  accept            '!H9 

ib. 

hiltndanJ   Huunil<-<l  In  aervice 

•eOS.  841 

oath  anddecLirmio.,  to  be  taken 

•820 

Dndcmrrent.  not  lo  reeign  or  excre 

iae  command     '843 

achargsd 

oflencet.  for  which  iriabte   •842.  846.  8G9.  869.  863 
Orderly  and  other  books  notlo  beallenateJ  *886.  843 

Overseers  of  poor  lo  certify  •823.839 

OrganizalioQ  of  bsttalloniand  regiment*  of  artillery  and  cairalry   •828.  '28 
Farads,  bounds  of  lo  ho  fixed  '681 


IxTiii  mj>mJL. 

MIUTIA— 

Party  qoeationed,  to  prove  age  •S81 

Paymaster,  how  appoioted*  hi«  rank  •817 

Pay  of  officers  •SSS 

Plantations  to  keep  military  stores  •SSS 

Poor,  overseers  of,  to  certify  •828.  839 

Powder  to  be  furnished  by  towns,  for  infantry    r.  •835 

also  to  the  artillery,  by  State  •825 

Qoartermaster  General,  datics  to  be  performed  by  Adj.  General  •834 

to  provide  field  pieces  ^825 

to  provide  coloara  and  inttnimenta  of  music    •838 

Quartermasters  of  brij^ades,  their  appointment,  rank  and  duty  •811.  817. 833 

of  regiments,  their  appointment  and  rank  ^807.  817 

their  duty  *833.  834 

to  prosecate  dettnqaent  towns  •833 

Rank  of  corps  •806.  '7 

Rank  of  officers  •807.  817.  M  8.  '19 

how  determined  •SOg.  820 

Regiments,  how  formed  and  officered  •807.  811.  817 

how  to  take  rank  ^807 

Regimental  bands  ^828 

Relief  for  wounded  •809.  841 

for  widows  and  orphans  ^841 

Resignations  regulated  ^843 

Reviews,  how  regulated  •837.  '38 

Returns  to  be  made  •808.  '9.  819.  884.  835.  844.  845 

Rifle  companies,  how  formed  •SO?.  816.  826. 

how  armed  •SOS.  S48 

Road  not  to  be  included  in  parade  ground  ^709 

Rolls  to  be  revised  in  May  ^835 

Rosters  to  be  kept  •SSI 

Rules  and  articles  when  not  in  actual  service  ^841 

when  in  actual  service  *8S4 

Rules  and  articles  to  be  read  to  companies  *852 

Roles  of  discipline  estbblished  *SS4 

Selectmen  to  furnish  arms  *S24 

to  furnish  supplies  for  men  detached  *836 

Senior  officer  to  command  •824 

Sick  and  infirm  may  be  exempted  ^840 

Staff  officers,  how  appointed  •SI?.  *1S 

their  duly  •SSS.  '4.  'S 

Standing  companies  not  to  be  reduced  ^826 

Students  of  Colleges,  &c.  to  do  duty  in  their  own  towns  •816 

Surgeons,  their  duty  and  appointment  •SO?.  817.  840.  850 

not  to  take  fees  •SSO 

System  of  discipline  •812.  853 

Town  Treasurer  to  receive  monies,  and  to  render  an  account  •SIS 

Towns  to  be  provided  with  military  stores  ^833 

penalty  for  neglect  ib. 

Town  niogazines  to  be  inspected  *S34 

Troops  of  horse  to  be  raised,  &c.  •SO? 

Uniform  of  the  militia  generally  •SOS.  823 

Unmilitary  conduct,  how  punished  ^842 

Uniforms  of  horse  and  artillery  ^808.  823 

Uniforms  and  arms  exempted  from  attachment  •SOS.  S23 

Uniform  of  regimental  band  *S2S 

Vacancies  provided  for  ^819.  S24 

View  of  arms  in  May  ♦SSS 

Volonteer  companies,  how  raised  *816 

regulated  and  restricted  •826.  *? 

enlistments  into,  void  in  oasa.  •826 

to  be  disbanded*  in  case  827 


INDEX.  ixiX 

MILITIA— 

WarniDg  of  companies  •SSO.  89fi 

how  proved  *881 

War,  rules  and  articles  for  the  Militia  in  *854 
Wounded,  &c.  to  be  provided  for                                                      *809.  841 

MILLERS,  to  be  provided  with  scales  and  weights  199 

not  to  take  more  than  l-16th  for  grinding  corn,  &c.;  200 

MILLS,  support  and  regnlntion  of,  provided  for  194 

owners  may  raise  head  of  water,  paying  damag«i  for.flpwing  ih, 

persons  injured  by  flowing,  may  complain  to  Court  of  Com.  Pleat  19ft> 
proceedings  thereupon,  jury  to  be  empannelled,  facts  to  be  foood 

and  certified  ib.  196 

parties  may  agree  upon  committee  instead  of  Jury  to  estimate  danf- 

ages     r.  190 
verdict  or  report  to  bo  measure  of  damages,  antil  tiered  on  new 

complaint  lb. 

action  of  debt  to  lie  for  damages  so  ascertained,  and  by  whom  ib. 

owners  of,  to  give  security  for  damages,  on  motion  of  partf  injured  197 
costs  to  be  tased  for  party  prevailing                                      ^v               196.  '7 

owner  may  tender  yearly  damages,  &c.  eflect  thereof  ' '  ib. 
owner  of  lands,  may  offer  to  receive  less  than  established,  yearly 

damages,  effect  thereof  197 
complaint  for  increase  or  decrease  of  damages,  not  to  be  jpreferred 

until  198 

proprietors'  meetings,  how  notified,  called,  &c.  to  repair    r.  ib. 

majority  aAer  notice,  &c.  may  repair  or  rebuild,  and  be 

reimbursed  out  of  mill  profits  ib. 

if  not  reimbursed,  what  further  proceedings  to  be  had  199 
husbands,  guardians,  and  mortgagors,  in  certain  cases  to  be  notified 

as  owners  ib. 
saw  and  grist,  executions  how  to  be  levied  upon  852 
toll  at,  for  grinding,  not  to  exceed  l-16th  200 
MINISTERS  of  the  gospel,  to  bo  appointed  and  commissioned  by  the  Gov- 
ernor and  Council,  with  authority  to  solemnize  marriages  420 
to  make  return  annually,  of  marriages  by  them  solemnized,  to  town 

or  plantation  Clerk  428.  '4 

lands  reserved  for  use  of  first  settled,  exempted  from  highway  taxes  *620 

deacons  and  elders  of  parishes,  may  take  in  succession  to  use  of  *710 
of  Protestant- churches  may  take  in  succession  grants  for  the  use  of 

the  ministry  178 

not  to  alienate,  without  consent  of  parish,  except  during  their  ministry  ib. 
MINORS,  entitled  to  allowance  out  of  insolvent  estates,  where  there  is  no 

widow  244 
to  have  guardians  appointed  by  Courts,  ordering  partition  of  real 

estate  149 

guardians  how  appointed  by  Judge  of  Probate  246 

if  more  than  14  years  of  age  to  choose  their  guardians  before  Judge  ib. 
living  more  than  ten  miles  from  Probate  office,  may  have  their  choice 

certified  to  Judge,  by  Justice  of  Peace  247 
[See  Guardians,  Probate,  ijre,'} 

mode  of  obtaining  license  to  sell  their  real  estate  267 
trustees  of  their  estate  to  give  bond  254.  *5 
guardians,  parents  and  masters  accountable  for  wrongs  done  by,  in 

certain  cases  59.  *668.  688 

to  be  provided  with  arms,  &c.  by  guardians,  parents,  roaaten,  Ite.  *839 

[See  Militia.'] 
how  to  be  bound  by  indentures,  as  apprentices  *687.  874 

not  to  be  enlisted  into  the  U.  S.  army  without  consent  of  parents  111 

not  to  be  transported  out  of  State  by  masteps  of  veasels  ib. 

not  to  be  persuaded  out,  with  intent  to  enlist  them  112 

MISPRISION  OF  TREASON,  definition  and  ponishmant  of  49 

persons  convicted  of,  to  forfeit  estate  daring  life,  and  aafiTer,  &6.  ib. 
[Sea  CotutUuHon, p.  20,  §  11.] 
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IflSPRISION  OF  TREASON,  evideoce  necesrarj  to  conviction  of,  60 
MIITIMUS,  form  of,  when  principal  sorrendered  before  Jastk*  of  tke 

Peace  is  to  be  committed  414 

MODERATOR  of  town  meeting-;,  how  chosen,  power,  doty,  &o.  *552 

not  to  permit  vote^  to  be  examined,  before  closing  poll  *558 
•  '  IIONEV,  brought  into  Court,  when  disclaimer  is  pleaded  in  certain  oases 

of  trespass,  efl*ect  of  815.  '16 

may  be  brought  into  Coart,  by  «!xec*r  or  admio*r  in  certain  cases  278 

MONUMENTS,  defacing  of,  how  punished  183 

.iMOETGAliLS  and  right  of  redemption,  nature  and  effect  of,  159 

process  in  eqaity  to  compel  mortgagee  to  restore  possession  161 

*•  •       «            nature  of  entry  of  mortgagee,  for  foreclosure  ib. 

I                    bill  in  equity  may  be  filed  in  Com.  Pleas,  or  Sopremo  J.  Conrt  162 

'             conditional,  judgment  on,  when  sued  163 

«.                assignees  may  be  made  parties  to  suits  for  redemption,  in  case  164 

jndgrncat  in  equity  how  rendered,  in  varioos  cases,  execution,  &c.  ib. 

to  State,  bow  discharged  and  when  redeemable  165 

proceedings  by  bill  in  equity,  in  c.ise  of  disagreement  between  Stite 

Treasurer  and  mortiragor  tti. 
rights  and  interest  in,  how  disposed  of  by  execators  and  administrm- 
J                          tors,  when  person  deceased  did  not  obtain  possession                  166.  276 

[See  Executors^  Administrators ^  4"^.] 
^  nghtt  in  equity  to  redeem,  may  be  attached  on  mesne  proeen  and 

sold  on  execution  332.  342 

right  so  sold,  may  be  redeemed  within  one  year,  and  on  what 

terms  167.  848 

executors  and  administrators  may  maintain  action  to  forectoee  166 

lands  held  in,  by  banks,  may  be  taken  and  sold  on  execution     r.  841 

MULES,  ASSES,  &c  not  to  go  at  large  •676 

MUTE,  persona  standing  in  capital  trials,  how  proceeded  with  826 

MURDER,  and  accessaries  to,  before  and  after  the  fact,  how  punished  51 

N. 

NAILS,  manufacture  and  imipection  of,  regulated  *T86 
Inspector  and  deputies,  powers  and  duties,  to  be  under  bond,  8ce.  ib.  *787 
easks  to  contain,  how  to  be  made,  branded,  &c.  ^787 
wrought,  to  be  sold  by  the  poood,  or  real  thousand  ib. 
aot  to  be  exported  unless  inspected,  &c.  ^88 
made  in  another  State,  not  to  be  exported  from  thb,  without  inspec- 
tion. 8tc.  ii,, 

not  inspected,  liable  to  seizure  by  warrant  from  Justice  of  Peace  ib. 
penalties  fur  violating  provisions  relating  to  inspection  of                    ib.  790 

cut  and  brad:*,  how  to  be  packed  and  branded  •789 

attempted  to  be  sold  without  inspection,  penalty  ib. 

returns  of  mspcction  to  be  made  to  Secretary  of  State,  in  May  •790 
NEAT  CATI'LE,  may  go  at  large,  at  any  season,  unless  restricted  by  vote 

of  town  ^67 5 

NON  CO.MrOS  persons,  insane,  lunatics,  &c.     [See  Guardians."} 

NGN  RESIDENT  LANDS,  taxes  on  how  (olle.t.  d,     [Ste  Taxe*  1     ♦578.  621 

notice  to  he  given  to  attorney,  if  nny  in  town,  &c.  before  sale  'SSO 

wh.it  shall  be  legal  evidence  of  such  notice  •SSI 

NON'SUIT,  party  prevailing  in,  entitled  to  costs  314 

NOT.AIIIKS  PUIUJr,  how  appointed,  tenure  of  office  33.  37 

to  have  seal  of  office  with  device  615 

duties  of,  as  to  protests  on  niercnnlile  losses  ib. 

foreijrn  and  inland  bills  of  exchange,  promissory  notes  ib.  516 

may  take  depositions  in  pnrpetuam  516 

j»rnnt  warrants  of  survey  on  vessels  ib. 

records  of,  how  kept,  and  in  case  of  decease  deposited  in  CIerk*f  office  ib. 

• how  certified  by  Clerks  in  such  cases  517 
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XOTES,  biilf  and  otber  fBcorities  giren  for  gambling  debtfl.  void  109. 

acconnu,  &c.  not  to  be  porchatedfor  collection,  by  attorneys,  fiber-  ^| 

ifls»  &c.  for  profit  lOi         ^ 

if  witneaaed,  not  barred  by  limitation,  when  aued  by  original  prom-  f 

isee  9$$         f 

NOTICE  to  be  given  on  petitiona  for  partition  of  real  estate,  before  granting      146 

by  committee,  before  making  partition  149 

to  proprietora  of  common  fielda  before  partition,  by  Sessions,  mode,  ) 

&c.  192.  'S 

respecting  real  estate  in  certain  cases,  to  be  in  Portland  newspapers      21S 
to  be  required  by  Jadge  of  Probate  before  ordering  wills  proved  in 

foreign  Coarts  to  be  filed  and  recorded 
by  execQtora  and  admmistrators  of  their  appointment,  how  giren 
evidence  of,  how  perpetaated 
by  Judge  of  Probate,  before  requiring  new  sureties  to  bonds 

before  removing  guardians 

before  granting  license  to  sell  real  estate-      261.  «fv  i  . 

by  executor,  administrator,  &c.  before  aelling  at  auction,  by  license      269  \ 

by  eommon  law  Courts,  on  petition  to  sell  whole  estate  in  case.  See.         **^ 
evidence  of,  for  sale  of  real  estate  by  executors,  administrators  amd 

guardians,  how  perpetuated 

on  petitions  for  review  in  Judicial  Courts 

on  petition  of  married  woman  for  sale  of  land,  in  absence  of  husband 

by  officer  selling  shares,  &c.  in  insurance  companies 

taking  in  execution  franchises  of  turnpikes 

taking  property  of  debtors  to  banks,  to  prevent  transfer    r. 

before  sale  on  execution  of  equities  of  redemption 

by  Justices,  taking  depositions,  to  all  interested,  how  and  form 

of  poor  debtors  in  prison  on  execution,  may  bo  given  to  attorney  of 
record  in  certain  cases 

by  notaries  on  bills  uf  exchange,  promissory  notes 

by  Selectmen,  &c.  on  revising  and  correcting  list  of  voters 

by  collectors  to  attorney  of  non-resident  lands,  before  sale  for  taxes 

by  officers,  selling  land  for  taxes,  evidence  of,  how  preserved 

by  Court  of  Sessions  on  application  for  h^hways  through  proprie- 
tors' lands 

by  overseers  of  poor  in  one  town  to  those  of  another,  respecting  pau- 
pers, and  eflfect  thereof  in  suits 

by  persons  arriving  from  infected  places,  when  required 

when  cattle  arc  impounded,  how  to  be  given 

by  finder  of  lost  goods,  stray  beasts,  &c. 

on  petitions  to  legislature,  when  and  how  to  be  given 

on  application  for  guardian  to  spendthrift,  &c. 

efiTectnf,  (o  prevent  conveyance,  if  filed  in  Register  of  Deeds*  office 

on  libels  for  divorce,  how  given  to  adverse  party 

to  be  given  by  commissioners  of  insolvent  estates,  of  time  and  place 
of  meeting 

before  sale  of  conmion  lands  of  proprietors  for  taxes 

by  officer  taking  personal  estate  on  execution  48  hours  before 

sale 

by  collector,  &c.  before  sale  of  distress  for  taxes,  48  hours 

[See  Probate^   Execution,    Taxe$,  Court$,   Ju^tic€$^  Offieer$, 
Highway  a. "^ 
NUISANCES — provision  for  removal  and  prevention  of  114 

Selectmen  with  two  Justices  to  assign  places  for  noxious  trades, 

slaughter  houses,  distilleries,  &c.  ib. 

not  to  be  permitted  except  in  sach  places  assigned  ib. 

penalty  for  carrying  on  noxious  trades,  contrary  to  law,  how  recov- 
ered and  appropriated  115 

proceeding  of  Courts  in  preventing  or  removing,  on  conviction  ib. 

persons  annoved  by,  may  notify  owner,  and  effect  thereof  on  trial, 

if  not  removed  ib. 
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889 
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*066 

♦680 

*696 
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•648 
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•679 
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426 

288 

177 

336 
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NUISANCES^pertoni  injored  in  health  or  comfort  thereby,  may  have  ac- 

»                    tton  for  damages  ^}^ 

fences  on  puhlic  landing  places  to  be  considered  Vf  jh* 

may  be  inqaired  into  by  two  Justices,  qnonim  onus,  with  Jory  ib. 

and  may  be  abated,  if  so  adjodged  ib. 
manner  and  form  of  proceedings  in  sach  cases                                  117. 1 19 

appeal  allowed  to  Sup.  J.  Conrt,  and  proceedings  thereon  119 

Costs  and  fees  of  Jastices,  &c.  how  taxed  and  allowed  120 

in  highways,  may  be  removed  by  snrveyor,  or  any  other  person  *622 

persons  aggrieTed  by  removal,  may  apply  to  Sessions  ib. 

boUdings,  fences,  &c.  when  adjudged  to  be  removed  by  order  of  Court  *62S 

o. 

OATH,  when  and  in  what  cases  to  be  imposed  and  required  in  S.  J,  Conrt  292 

bow  to  be  administered,  in  all  cases  321 

to  be  administered  to  appraisers,  &c.  by  town  clerk,  in  certain  cases  244 

of  persons  convicted  of  infamous  crimes,  not  to  be  received  in  Courts  89 

may  be  administered  by  dedimuA  from  Courts,  in  case,  &c.            254.  4S0 

of  jndioial  and  other  officers,  before  whom  to  be  taken  519 

of  town  officers,  when  and  how  to  be  taken                            77.  125.  *551 

record  of,  to  be  made  by  town  Clerk  *551 
of  inspectors  of  beef,  pork,  pot  and  pearl  ashes,  &c.     [See  inspec- 

tors,  4^e.] 

of  parties  in  trials,  where  usury  is  pleaded,  when  permitted  and  how  107 

of  attomies  at  law  on  admission  to  practice  in  Courts  485 

persons  scrupulous  of  taking,  may  be  allowed  to  affirm                   471.  48 1 

of  grand  and  traverse  jurors  in  different  cases  470 

to  be  administered  by  commissioners  on  insolvent  estates,  to  creditors  237 
to  be  token  by  committee  to  divide,  or  appraise  estate,  or  commu- 

sioners  to  receive  claims,  Scc.  241 
of  executors  and  administrators,  licensed  to  sell  real  estate,  form  of  262 
OCCUPANCY  and  possession  of  real  estate,  nature  of,  to  bar  action  of  de- 
mandant 377 
[See  Limitation,  Actions  Real,  ^c.} 
OFFICES,  incompatibility  of                                                           3^.  35.  37.  40.  514 
persons  convicted  of  duelling,  &c.  di3qaalified  from  holding  54 
OFFICERS,  certain,  commissioned  by  Governor,  to  pay  duty  to  Treasurer 

of  State  or  county     [See  Clerks,  Sheriffs,  ijrc  and  d%itieii.'\  518 
judicial  and  executive,  &c.  before  whom  to  tako  and  subscribe  oaths 

\                            of  qualification  519 

fees  of,  established  520 

receiving  fees,  to  give  receipt,  if  required  527 

OFFICERS,  civil  or  military,  &c.  when  sued  for  misfeasance,  &c.  may  give 

special  matter  in  evidence  under  general  issue,  filing  brief  statement  318 
to  direct  at  fires,  in  absence  of  fire  wards  *694 
of  towns,  &c.     [See  Town,  Plantation  and  PariMh."] 
levying  executions  on  goods  and  chattels  of  debtor,  to  make  partic- 
ular return  336 
to  offset  executions  for  and  against  same  persons,  in  same  capacity — 

but  not  to  the  prejudice  of  assignees,  or  attorney's  lien  for  costs  334 

mode  of  taking  by,  in  execution,  of  stock,  &c.  of  corporations       337.  338 
taking  goods,  &c.  on  execution  to  sell  in  four  days,  giving  48  hours* 

notice  previous  to  sale  335 
selling  shares  in  corporate  companies,  on  execution,  how  to  proceed 

to  complete  transfer,  &c.  thereby                                                 337  to  340 

notice  required  in  such  cases  338 

power  to  adjourn  vendue                                                                       838.  34 1 
having  writ  or  execution  against  owner  of  shares  in  company,  may 

require  of  clerk  or  Cashier  certificate  of  amount  of  debtor's  shares  339 

hovy  to  proceed  in  taking  on  execdtion  franchises  of  corporations  ib. 

noiicc  to  be  given,  proceedings  as  to  sulc                                               ib.  34«» 
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OFFICERS,  may  sell  at  auction,  real  estate  of  Banks  taken  on  execution  r.      841 
may  sell  in  same  manner,  real  estate  mortgaged  to  Banks    r.  ib. 

may  levy  execotion  on  eqnities  of  redemption  in  mortsaged  estates         ib. 
mode  of  proceeding  therein,  notice  to  be  gi?en  previoas  to  sale, 

deed,  &c.  842.  '3 

may  levy  on  certain  possessory  titles  to  real  estate,  and  sell  in  same 

manner  ib. 

having  surplns  in  their  hands  arising  from  sates  at  aaction.  how  to 
dispose  of  it,  or  retain,  snbjectto  other  executions  in  their  own 
or  in  other. officer's  hands  844.  846 

having  prisoner,  to  deliver  copy  of  warrant  within  6  hours  aAer  de- 
mand 400  ') 
taking  bail  in  civil  actions  to  return  bond  with  writ                                   408             ^ 

•  to  notify  bail  15  days  before  return  day  of  execution  against 

principal  409 

may  be  called  upon  to  assist  magistrates  in  certain  cases  487 

to  serve  warrants,  &c.  from  Justices  of  the  Peace  438 

to  serve  executions  issued  by  same,  on  debts  recognized  before  them      446 
collecting  fines  and  costs  on  judgments  or  sentences  of  Courts,  to  pay 

over  forthwith  to  county  Treasurer  458 

permitting  prisoner  to  escape,  sentenced  to  pay  fine  and  costs,  penalty  ib. 
held  to  produce  to  Courts,  receipts  from  county  Treasurer,  for  fines  458 
committing  persons  for  non-payment  of  taxes,  to  leave  copy  of  war- 
rant and  amount  of  assessment  *692 
to  execute  warrants  of  distress  from  town  Treasurers  *595 
notice  of  sale  of  lands  by — what  shall  be  deemed  legal  evidence  of  ib. 
to  execute  warrants,  from  Jus.  of  Peace,  to  remove  persons  infected    *666 

to  secure  and  examine  baggage  suspected,  and  to  break  open 

houses,  &c.  if  necessary  *667 

expenses  of — how  paid  ib. 

not  to  purchase  notes,  &c.  to  make  profit  by  suits  thereon  109 

OFFSET,  accounts  may  be  filed  in,  to  certain  demands  sued,  and  bow  816 

executions  how  to  be,  in  certain  cases  834 

ONIONS,  weight  and  sale  of,  in  bunches,  regulated  *777 

weighers  to  be  appointed  by  Selectmen;  their  duties  and  fees  *778 

ORCHARDS,  certain  trespasses  in,  hew  punished  182 

OUTLAWRY,  process  of,  regulated,  and  against  whom  to  be  issued  416 

persons  having  judgment  against,  how  far  disqualified  418 

real  estate  of  persons  in,  bound  to  respond  judgment  as  to  fine  and 

costs  ib. 

proceedings,  when  person  appears  in  Court  and  confesses,  or  traterses      419 
OVERSEERS  of  the  poor  to  be  chosen  by  towns  in  March  or  April  annu- 
ally *660.  686 
their  powers,  duties,  &c.     [See  Poor.}  *686 
certificate  of,  required  by  Courts,  before  granting  license  to  sell  real 

estate  of  spendtbrif\s,  non  compos,  &c.  271.  *2 

of  work  houses,  how  chosen,  powers,  duties    [See  Work  Houses.] 

•666.  669 
OYSTERS,  penalty  for  taking  away  or  destroying  '    *891 

not  to  be  taken  without  written  permit  from  Selectmen  ib. 

OWNERS  of  improved  lands,  &c.  if  within  the  State,  or  their  tenant,  may 

be  assessed  for  taxes  "678 

of  vessels,  how  far  liable  for  misconduct  of  master  or  mariners  in 

certain  cases  96 

who  to  be  considered  suck  in  certain  cases  97 

of  mills,  who  shall  be  so  considered  in  certain  cases  199 


PAGE,  in  copying,  recordinc,  &c.  to  be  computed  at  224  words  526 

PAGEANTRY  and  public  shows  in  night  time,  prohibited  *662 

PAPER,  packing  and  sale  of,  regulated  ^08 
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PAPER,  penalty  for  tetliif  or  d»po«uig  of.  when  not  marked  •««« 

PARDONS,  condjtiooal,  may  be  granted  in  certain  case*,  by  Governor  and 

Council  ^^ 

PARENTS  and  GUARDIANS  of  minora,  liable  for  uiiscbief  done  by  their 

wards,  &c.  in  certain  case*  69.  •668.  681 

may  have  action  for  damage*  against  persons  enticing  or  carrying 
away  minors  *^^ 

PARISHES  and  RELIGIOUS  SOCIETIES,  may  incorporate  tbemselvea, 

under  warrant  from  Jn.<tlce  of  Peace,  meet  and  choose  e^ers  *704 

may  take  and  hold  real  eatate  amonnling  in  income  to  33000       ^705.  710 
meetings  bow  called,  proceedings  at  ^705.  707 

may  vote  and  assess  money  on  pews  in  part  or  wliole,  or  on  polls 

and  estates  ^707 

pews  in,  may  be  sold  for  taxes  and  bow  .^708 

pew  tax,  may  be  paid  to  owner's  designated  teacher,  nnlesa,  &e.  ib. 

mode  of  becoming  member,  or  withdrawing  ib.  709 

persons  leering,  liable  for  taxes  assessed,  or  voted  *709 

ministers  of,  may  take  real  estate  in  succession  *710 

mode  of  alienation  by  ministers,  and  by  deacons  and  elders  in  certain 

eases  ib- 

how  to  settle  with  Collector,  about  to  remore,  and  choose  another  •SSS.  'S 
quali6cattons  of  voters  in  aflairs  of,  in  certain  cases  *S49 

officers  not  bound  to  plead  specially,  iSee  Officers.}  818 

mode  of  serving  writs,  &c.  upon  806 

Treasurers  of,  may  issue  warrants  against  de6cient  Collectors  *686.  '8 

form  of  warrants,  bow  levied  ib. 

may  sue  for  damage  done  to  parish  property  182 

PARTIES  to  suits,  dying — provision  in  such  cases  279.  820 

may  plead  their  own  cause,  with  or  without  aid  21 

in  criminal  cases,  may  be  heard  by  themselves  and  council,  or  either  19 

prevailing,  entitled  to  costs  197.  314.  822 

PARTITION  of  real  estate  held  in  common,  may  be  made  on  writ  or  petition       145 
mode  of  proceeding  on  petition  to  Courts  for  notice,  &c.  146 

when  facts  are  contei^ted,  modo  of  trial  by  jury  147 

when  petitioner  is  proved  to  own  less  than  he  claims,  cost  to  respon- 
dent 148 
appeal  allowed  fiom  judgment  of  partition,  in  Common  Pleas,  both 

on  actions,  and  petitions  for  ib 

before  order  for.  Court  to  appoint  guardians  for  minors,  and  agents 

for  absent  person.*,  interested  149.  240 

committee  appointed  by  Courts  to  make,  to  give  notico  to  penona 

Interested,  before  proceeding  ib. 

new,  may  be  made  in  certain  cases  on  complaint,  if  within  8  years         ib. 
mode  of  making  such,  and  adjusting  claims  respecting  ib. 

oosts  of,  payment  may  be  compelled  by  Courts,  in  proportion  to 

shares  150 

special  assignments,  of  messuage,  &c.  may  bo  made  to  one,  in  eor* 

tain  cases,  he  paying  value  of  surplus,  &c.  to  others  ib. 

mode  of  proceeding,  notico,  &c.  for  partition  among  proprietors  to 
^common  fields  192.  *S 

PARTITION  of  real  estate  among  heirs  and  devisees,  by  Probate  Court  289 

[See  Probate y  Estates  Real.l 
PASSENGERS,  having  no  settlement  in  State,  not  to  be  landed  by  masters 

of  vessels  without  giving  hood  of  indemnity,  &c.  to  town  ^654 

PAUPERS,  introduction  of,  from  foreign  ports,  prevente  d  •OSS 

[See  Poor.'\ 
PEDLERS,  HAWKERS  and  PETTY  CHAPMEN,  provisions  against  •877 

licenses  may  be  granted  to  certain  persons  for  sale  of  tin  ware,  by 

Court  of  Sessions,  on  conditions  •878 

amount  of  duty  to  be  paid  county  Treasurer  for  such  lieanse  •879 

•arriage  employed  by,  to  be  marked  ib. 
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PENALTIES  and  FINES,  may  be  recovered  by  indietmeiit*  where  State  it 

party,  aod  io  what  couoty  S22.  827 

and  forfeitores  may  be  recovered  by  action  of  debt,  where  no  other 

mode  18  provided  ib. 
PENALTY  in  bonds,  when  forfeited,  what  jodgnient  to  be  entered  215 
in  recognisances  for  principal,  sureties,  witnesses,  &c.  when  forfeit- 
ed, may  be  remitted  by  Courts,  in  whole  or  part  216 
in  bonds,  when  forfeited,  scire  facias  to  issue  for  further  damages  if 
any  Fustained;  or  action  of  debt,    [See  Bond,  Chancery  t  i"^*]  ib. 
PENAL  STATUTES     {See  Aclion,  Limitation,  ^e.] 

PERJURY,  and  subornation  of  perjury,  punishment  of  89 
corrupt  endeavor  to  procure  commission  of,  ib. 
convicts  of,  not  to  be  received  as  witnesses  ib. 
false  affirmation,  and  false  swearing  in  giving  depositions,  to  be  pun- 
ished 481 
false  swearing  before  commissioners  of  insolvency  to  be  punished  as  287 
PERSONAL  LIBERTY  of  citizens  protected    [See  Habeas  Corpus,  Mi- 
nors, ^e.] 
PERSONAL  ESTATE,  distribution,  allowance  of,  to  widow     [See  Pro- 
bate, Estates,} 
PERSONAL  PROPERTY,  seized  and  libelled  as  forfeited  for  cerUin  offen- 
ces, how  tried  465 
may  be  restored  to  owner,  on  bond  for  appraised  value  ib. 
mode  of  appraisment  ib. 
when  to  be  tried  in  Common  Pleas,  or  before  Justice  of  Peace,  and 

how  determined  ib.  456 

mode  of  trial  by  Court  or  Jury  ib. 

if  seizure  groundless,  damages  may  be  decreed  respondent  ib. 

depositions  may  be  used  and  appeal  allowed,  as  in  common  cases  ib. 

and  affirmations  on  complaint,  when  appeal  is  not  entered  ib, 
PETITIONERS  for  license  to  sell  real  estate  may  be  examined  by  Courts 

on  oath  271 

PETITIONS  TO  LEGISLATURE,  mode  of  giving  notice  to  adverse  party  '867 

notice  how  advertised,  or  served  personally  ib. 

PETTY  CHAPMEN  and  hawkers  and  pedlers     [See  Pedlers.'} 

PEWS  in  meeting  houses  to  be  considered  real  estate  144 

taxes  may  be  assessed  on,  by  parishes,  in  whole  or  part  V07 

tax  on,  may  be  paid  to  designated  teacher  of  any  individual,  in  case  *708 

deeds  of,  may  be  recorded  By  town  Clerk  146 

how  sold  for  taxes,  proceedings  in  such  cases  *708 

PICKEREL,  penalty  for  spearing  or  shooting  *891 

PILOTAGE,  io  the  several  ports,  regulated  *887 

PILOTS,  to  be  appointed  by  Governor  and  Council  by  warrants,  where 

necessary  Ib. 

to  be  under  oath,  bond,  powers,  duties,  &c.  fees  ib. 
to  take  charge  of  vessels  inward  and  outward  bonnd,except  coasters 

and  Bshermen  *ib.  888 

liable  for  damages  by  negligence  and  unskilfulness  *888 

complaints  against,  to  be  decided  upon  by  Governor  and  Council  *889 

to  make  known  to  masters  of  vessels,  quarantine  laws  in  ibrce  ^671 

PLANK     [See  Lumber.} 

PLAINTIFF,  failing  to  support  his  action,  to  be  non-suited  814 

PLANTATIONS,  Ass'rs.  of,  to  prepare  and  have  at  meetings,  list  of  voters  *566 

to  revise  and  correct  such  lists,  and  when  *667 

to  require  votes  for  Senators  to  be  brought  in  on  one  list  *666 

meetings  of,  for  choice  of  county  Register,  to  be  in  September  612 

for  choice  of  State  officers,  how  called  *667 

<-~—       for  choice  of  State  officers,  how  conducted  by  AsseMon  *558 

duties  of  Clerk,  &c.  at  such  meetings,  and  penalty  for  neglect  *660 
vested  with  same  powers,  and  snbject  to  same  liabilities  aa  towna  in 

regard  to  choosing  Assessors  of  taxes  *566 

Assessors  of,  when  deficient,  subject  to  same  penaltiee  A> 
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PLANTATIONS,  not  organised,  taxtt  therein,  how  coUeeted  *567 
not  organized,  meetiogi  to  be  called  by  warrant  from  Justice  of 

Peace  paraoant  to  precept  from  State  Trenaarer  ib. 

AssetiAors  of,  to  be  choaen,  and  their  dntiea  ib. 

recently  organized,  meetings  to  be  called  by  Afi*r8.in  Mar.  or  April  *56S 

meeting?,  moderator  of,  to  notify  officctn  chosen  to  take  oath,  &c.  ib. 
neglecting  to  choose  Ass^ra.  for  5  months  aAer  warrant  from  State 

Treajiarcr  to  aaaesa  taxea,  what  proceedingi  to  be  had  *572 
inhabitants  of,  neglecting  to  choose  Aaseasors,  &c.  to  asaen  county 

tux  ur  State  tax,  Treosarer  may  issue  warrant  to  Sheriff,  to  collect  *578 

vetted  with  name  powers  as  towns,  in  regard  to  coUectore,  &c.  *574 
may  be  conipelled  to  indemnify  inhabitants  whose  estate  is  taken 

for  delinquency  of  plantations  in  respect  to  taxes  *596 
to  raise  and  expend  for  schools  at  rate  of  40  cents  for  each  inhabi- 
tant 'SST 
penalty  for  neglect,  and  how  appropriated  *699 
to  choose  school  committee,  and  school  agent  for  each  district  *598 
school  books  to  be  furnished  by  Assessors,  in  certain  cases  ib. 
may  determine  the  namber,  &c.  of  school  districts  *599 
rai^e  money  for  building,  &,c.  in  school  districts,  when  they  refiise  *604 
may  raise  money  for  making  and  repairing  highways,  and  to  be  sub- 
ject to  same  liabilities  and  duties  us  towns,  relating  thereto  *619 
to  provide  superintendants  and  money  for  inocolating  with  kine  pock  *66S 
how  to  proceed  in  settling  with  collectors,  abont  to  remove,  he.  in 

certain  cases  *5S2 

and  in  choosing  another  to  complete  collection  *5S3 

to  make  up  to  State  Treasurer  deficiency  of  negligent  collectors  *585 
TreaKurer  of,  may  issue  warrant  of  distress  against  deficient  collec- 
tors and  Shcrifis,  in  certain  cases,  forms  thereof  *587 
C'lerk*s  duty  in  regard  to  licenses  to  retailsrs,  &c.  *69S 
Assessors,  Treasurer  and  Clerk,  to  meet  in  September,  annually,  to 

grant  licenses  to  innholders,  retailers,  &c.     r.  *697 

made  bodies  politic  and  corporate  for  certain  purposes  *596 
PLAGUE    [See  Contagious  Sickness.] 

PLATES,  stereotype,  required  for  Bank  bills,     [See  Banks.']  *737 
PLEAS,  SPECIAL,  not  required  of  executors,  administrators  and  guardians, 

when  sued  in  that  capacity  282 
nor  of  civil,  military,  town,  parish,  &c.  officers,  when  prosecuted 

as  such,  in  certain  cases  SIS 
PLE.AS  in  abatement,  judgment  on,  in  Common  Pleas,  may  be  appealed 

from  to  Supreme  Judicial  Court  325 

agreements  for  waving,  &c.  to  be  binding  from  lower  to  upper  Court  ib. 

in  audita  querela,  regulated  404 
of  title  to  real  estate  before  Justice,  proceedings  upon,     [See  Issue 

General.]  440 

POLYGAMY,  &c.  punishment  of  79 

punishment,  &c.  not  to  extend  to  certain  cases  ib. 

POOR,  Overseers  of,  to  be  chosen  by  towns  in  March  or  April  annoally  *550.  685 

settlement,  relief,  support,  employment  and  removal,  provided  fw  *63U 

former  laws  respecting  settlement  repealed,  except  as  to  settlements 

gained  ib. 
modes  of  gaining  settlement,  in  various  cases                                     *6S1.  *2 

settlement,  gained,  to  continue,  until  defeated  by  new  one  *682 

to  be  supported  by  towns  where  they  have  a  settlement  ^634 

money  to  be  raised  therefor  and  overseers  to  direct  *636 

Selectmen  to  be  overseers  of,  in  case  none  are  specially  chosen  ib. 

overseers,  powers  and  duties  described  ib. 
certain  kindred  of,  may  be  compelled  to  support  them  by  complaint 

in  Court  of  Common  Pleas  ib. 
such  kindred  of,  may  be  assossed  in  a  weekly  sum,  and  Court  may 

further  direct  with  whom  pauper  shall  reside  *636 
children  of,  may  be  bound  as  apprentices  or  servants  by  OTerseers, 

with  provisk>n  by  indenture  for  their  instruction  *637 
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POOR,  overeeen  to  inquire  as  to  troatment,  SceTof  rach  children  ^88           *  ">  .»• 

overseers  complaining  to  Common  Pl«a8  of  ill  treatment  of  sach  ap-  V^t 

prentice,  he  may  be  discharged  and  bound  aiiew  ib.                    t 

may  have  remedy  on  indentares,  proceedinga  in  sach  case  ih.        **          .' 

action  by,  not  to  abate  by  death  of  any  of  the  overseers  *639                 ^| 

such  an  apprentice  eloping  may  be  arrested  and  retamed  ib.                    f 

if  enticed,  master  may  recover  damages  ib. 

may  be  discharged,  by  Coort  on  complaint  of  maater,  in  case  lht» 

■      may  bind  oat  paopers  in  certain  eases,  not  exceeding  one  year  w. 

persons  aggrieved  by  each  doings  of,  may  complain  to  Common  ■     ■ 

Pleas  .  ib. 

of  nninoorporated  places  to  be  under  care  of  overseers  in  adjoining 
town,  where  such  place  is  taxed,  power  and  duty  of  overseers  re- 
specting such  poor  *640 

overseers  of,  may  prosecute  persons  keeping  houses  of  ill  fame,  pro- 
ceedings thereon  ib. 

to  provide  immediate  relief  for  persons  in  distress,  &c.  found  in 

their  town,  bat  having  settlement  elsewhere  *641 

such  expenses  incurred  within  three  months,  may  be  recovered  of 

town  where  pauper  is  settled,  if  sued  for  within  two  years  ib. 

settlement  of  pauper  not  to  he  contested  in  case  *642 

recovery  in  such  action  to  conclude  question  of  settlement  in  subse- 
quent action  ib. 

overseers  in  towns  containing  a  gaol,  may  set  to  work  poor  debtors, 

chargeable,  &c.  *648 

provided  no  more  work  to  be  required  than  sufficient  for  their  support  ib. 

prisoner  not  to  be  chargeable  to  his  own  town  as  a  pauper,  while 

such  order  continues  ib. 

prisoners  when  supported  by  town,  amount  paid  to  bo  refunded  by 

creditor  who  committed  them  ib. 

rate  of  pny  for  support,  ^1  25  per  week  ib. 

may  be  discharged  by  creditor,  in  such  cases,  without  prejudice  to 

his  own  claim  against  debtor's  property                    >  ib. 

[  Thin  provision  for  support  of  debtor  limited  to  demands  on 
debts  contracted  before  March  14,  1820.] 

compensation  for  keeping  in  prison — to  prison  keeper  ib. 

becoming  chargeable  to  any  town,  may  be  removed  to  place  of  l^^l 

settlement  *644    ' 

mode  of  proceeding  in  such  case  ib. 

form  of  complaint  to  Justice  for  removal  ib. 

summons  on  such  complaint  ib.* 

proceedings — record  of  judgment,  &c.  ♦645^  ~  . 

warrant  of  removal  (in  case)  to  be  issued  by  Justice  *646^ 

becoming  chargeable,  &c.  ib. 

execution  for  damages  and  costs  may  be  awarded,  by  Justice  ib. 

appeal  allowed  to  Court  of  Common  Pleas  ib. 
complaint  for  removal  may  be  made  originally  to  Court  of  Common 

Pleas,  proceedings  thereon  *647 

error  thereon  may  be  corrected  by  Supreme  Judicial  Court  ib. 

depositions  may  be  used  in  such  cases  ib. 

judgment  not  to  be  prevented  by  death  of  pauper  *648 

overseers  of,  before  legal  process,  may  send  written  notice  to  town 

supposed  to  bo  chargeable,  &c.  to  remove  pauper  ib. 

overseers  of,  if  no  objection,  nor  removal  be  made  within  two  months, 
pauper  may  be  removed  to  place  of  settlement  by  overseen  giv- 
ing such  notice  *64!) 

such  place  liable  to  pay  expenses  of  removal,  and  to  be  barred  from 

contesting  settlement  afterwards  ib. 

pauper  returning  after  such  removal,  to  be  punished  as  a  vagabond  ib. 

may  employ,  support  and  bury,  paupers  found  in  their  towns  having 

no  legal  settlement  within  the  State  *650 

such  expenses  incurred,  bow  paid  ib. 
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POOR,  rnoney  received  for  lieeiwet  oo  reuilera,  ianboldera,  &e.  to  be 

into  town  treesorief ,  for  benefit  and  sopport  of  ^6ft0 
■ot  hiving  settlemeai,  mej  be  eent  ont  of  Sute,  or  employed  in  work 

hoove  ib. 
«*ipcn4e  of  rehef  for,  incorred  by  individaab,  to  be  paid  by  towne,  in 

case  ib. 

intemperate  may  be  sent  to  hoaae  of  correction,  and  bow  anppofted  ^61 

how  to  be  discharged.  Sic.  ib. 

expenaes  incurred  by  lowna  for  sopport  of,  may  be  reco? ered  againat 

huB  or  hi«  repreaentatiTe  ib. 
dying,  overseers  to  take  possession  of  bis  effects,  &c.  and  if  there  be 

'  no  adminisctration  within  SO  days,  may  be  sold  to  pay  expeneea,  he  *661 
overseers  may  have  same  remedy  to  recover  effecta  of  deceased  pan- 

per  in  sach  cases,  as  administrator  ib. 

may  appeir  in  all  actions,  complainta,  &c.  by  attorney  or  in 

person  ib. 
penalty  for  bringing  or  leaving,  in  any  town  where  not  settled  *668 
plantation  may  raise  money  for  support  of,  k,c.  receive  doty  on  li- 
censes ib. 
introduction  of,  from  foreign  ports,  by  masters  of  vessels,  prevented  *6M 
foreigners  supported  at  work  houses,  expense  of  to  be  reimbvrted 

by  State  *6M 
[See  Oeeraeera  and  Work  Houses,] 
POOR  PRISONERS     [See  preceding  articlen.     See  oho,  PrUanen.] 

PORK,  inspection  of,  regulated.  Inspector  and  deputies  how  appointed  *74S 

[See  Beef  and  Pork,] 
POSSESSION,  by  tenant,  of  lands,  &c.  for  six  years  or  more,  anffieieat  to 

entitle  him  to  claim  value  of  improvement                                     207.  STt 
nature  of,  by  tenant,  sufficient  to  bar  action  of  demandant  876 
of  lands,  &c.  for  twenty  years,  bars  entry  ib. 
[See  Limitation  and  Attiona  Real.} 
POSSESSORY  TITLES  to  real  estate,  may  be  attached  and  aold  on  exe- 
cution 84S 
POSTHUMOUS  CHILDREN,  to  inherit  their  share  in  estate  of  fathen  16S 
POT  and  PEARL  ASHES,  inspection  of,  regulated  165 
aize  and  quality  of  casks  to  contain,  for  exportation  *76tf 
hew  to  be  inspected,  branded,  marked,  weighed,  &c.  ib. 
not  to  he  exported,  unless  inspected,  marked,  &c.  ib. 
inspector  may  cuter  vessels,  and  seize  casks,  &c.  not  inspected  ib. 
penalties  for  violating  any  provisions,  respecting  inspection  and  for 

frauds,  &c.  in  branding,  shifting  contents  ^767 

master  of  vessel  not  to  receive  any  on  board,  unless  inspected  ib. 

fees  of  inspector  and  deputies  ^6S 

returns  of  inspection  to  be  made  in  May  annually,  to  Seo*ry  of  State  ib. 

POUNDS,  to  be  provided  and  kept  in  towns,  under  penalty  ^674 

keepers  of,  and  field  drivers  to  be  chosen  annually,  their  duties  ib. 
cattle,  &c.  going  at  large  contrary  to  law,  may  be  put  in              ^75.  688 

fees  to  be  received  by  keeper  for  himself  and  field  driver;  amout  *676 

horses,  neat  cattle,  &c.  not  to  be  put  in,  where  owners  unknown  ib. 

stallions,  rams,  &c.  liable  to  be  put  in,  if  at  large,  in  certain  casat  ib. 

persons  injured  by  cattle,  may  put  them  in,  or  maintain  trespass  ib. 
beasts  not  to  be  put  in,  when  fence  broken,  was  insufficient,  incase; 
otherwise,  when  turned  in  clandestinely,  or  fence  sufficient  where 

broken  ^78 
proceedings,  notice,  damages,  &c.  nfler  impounding  *679.  680 
sale,  appraisal,  &c.  may  be  made  in  certain  cases                          ^80.  681 

when  owner  is  unknown,  what  proceedings  to  be  had  *681 

penalty  for  breach  of,  rescuing  on  way  to,  *682 

master  and  parent  liable  when  effected  by  child  *68S 

in  action  for  breach  of,  insufficiency  of  fence,  no  justification  ib. 
PREGNANCY,  conceaimont  of,  and  delivery  in  itecret,  of  a  bastard,  how 

punished  54 
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PRESCRIPTION,  time  necessary  to  justify  contuiuance  ofbuildinp,  fences, 

&c.  in  certain  places  *623 
PRINCIPAL  in  bail  bond,  may  be  comriiitted  by  soreties,  and  how          409.  413 
retorn  of  avoidance  by  officer,  not  snfficient  to  charge  bail,  unless 

execution  bos  been  in  his  hands  80  days  before  return  411 
to  be  discharged  from  commitment,  if  not  taken  in  15  days  after    411.  '12 
may  be  surrendered  before  Justices  of  the  Peace,  how  committed  413 
I  See  Bail,  Scire  Facias ^  4-c.] 
PRINTED  copies  of  private  acts  and  resolves,  by  authority,  competent  ev- 
idence 322 
PRISONERS,  held  on  charco  of  capital  crimes,  to  be  bailed  or  discharged, 

unless  indicted  at  first  or  second  term,  if  confined  6  months  827 

in  other  cases,  after  indictment,  when  to  be  tried  ib. 

entitled  to  copy  of  warrant  from  officer,  within  6  hours  after  demand  400 

not  to  be  removed  from  one  county  to  another,  without  habeas  corpus  401 
on  conviction  for  fines  and  costs,  when  unable  to  pay,  how  to  be 

liberated  in  certain  cases  463 
not  able  to  support  themselves,  how  to  be  supported,  amount  al- 
lowed 461 
,    for  debt,  dying  in  prison,  to  bo  buried  by  Sheriff,  if  not  by  their 

friends  496 

funeral  expenses  in  such  cases  to  be  paid  by  State  or  town  497 

for  debt  on  execution,  may  give  notice  to  attorney  of  plaintifi' in  case  607 

calendar  of,  to  be  kept,  and  particulars  to  be  entered  684 

list  of,  to  be  returned,  at  opening  of  Courts  of  C.  Pleas  and  S.  J.  C.  ib. 
committee  on  mesne  process,  not  to  be  detained  aAer  30  days  from 

judgment,  unless  taken  on  execution  586 

committed  for  debt,  to  be  kept  separate  from  felons  ib. 

committed  for  crimes  and  debt,  not  to  be  allowed  spirits,  unless  686 

voluntary  and  negligent  escape  of,  sufifered  bv  gaoler,  how  punished  587 

conveying  tools,  to  aid  escape  of,  how  punished  588 

escaped,  reward  for  apprehending  may  be  offered  by  Governor  *547 

for  taxes,  allowed  liberty  of  yard  *692 

when  discharged,  taxes  to  be  paid  by  towns    '  *59S 
for  debt,  if  paupers,  may  be  compelled  by  overseers  to  labour  for 

support  *684 
poor,  may  be  discharged  by  creditor  from  gaol  without  vacating 

judgment  ag&iost  their  property  ih. 
under  judicial  authority  of  the  United  States  may  be  received  in 

county  gaols,  and  expense  of  keeping  paid  to  county  Treasurer  639 
[See  Convicts.'} 

PRISONS,  regulation  and  management  of,     {See  Gaols,]  683 

PRIVATE  ACTS,  copies  of,  printed  by  authority,  competent  evidence  822 
PRIVATE  WAYS,  for  the  use  of  towns,  &e.  how  laid  out  and  repaired 

•610.  »11.  »24 
[See  Highways  and  M'ays  Private.} 
PROBATE  BONDS  [See  Probate  Court,  Action,  Bond,  Judgment,  fyc} 

PROBATE  COURTS,  established  and  regulated  217 
Judges  of,  powers  and  jurisdiction,  and  salaries                               218.  580 

may  punish  for  contempts  ib. 

when  interested  in  any  estate,  administration,  &c.  to  be 

in  the  most  ancient  adjoining  county  ib. 

^       to  inspect  records  of  Register,  and  if  deficient,  order  suit 

on  his  bond  681 

Rkgxster  of— powers,  duties,  &c.  219 

to  keep  account  oi  fees  for  Judge,  and  pay  over  to  Co.  Treasurer  r.  580 

to  give  bond  to  county  Treasurer,  condition  ib. 

not  to  be  commissioner,  administrator,  appraiser,  or  counsel  219 

estate  of,  in  certain  cases,  bound  to  make  up  deficiency  of  records  681 

pro  tem,  may  be  appointed  by  Judge,  in  case,  &c.  219 

JuDOK — not  to  counsel  or  advise  in  matters  relating  to  his  office  ib. 

to  have  suted  court  days,  and  give  notice  thereof  220 

VOL.  I.  80 
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PROBATE  COURTS— Jodge  to  allow  accoont  uf  expenses  of  i»artitioD 

and  compel  payment,  proportionally  242 

may  allow  division  of  reversion  expectant  of  widow's  dower  in  es- 
tates upon  division  and  settlement  of  the  other  parts  thereof  243 

may  direct  bond  of  indemnity  to  be  given  to  execators  or  administra- 
tors, by  heirs  demanding  legacy,  or  share,  in  case  245 

to  appoint  guardians  to  minors,  allowing  those  of  14  years  and  up- 
wards to  make  choice  246 

sQch  choice  may  be  made  before  Jostice  and  certified  to  Judge  in  case  247 

to  require  bond  of  guardians  to  return  inventory,  render  account  ib. 

may  allow  guardian  to  purchase  life  estate  of  tenant  in  dower  iu  cer- 
tain cases,  for  benefit  of  minor  interested  in  reversion  248 

to  appoint  guardians  to  persons  non  compos,  lunatics,  idiots,  &c.  if 

Selectmen,  after  inquest,  certify  them  incapable  ib. 

proceedings  of,  against  persons  suspected  of  embezzlement  of  proper- 
ty belonging  to  idiots,  &c.  under  guardianship  260 

to  require  inventory  of  estates  of  such  persons,  from  their  guardians  249 

to  license  guardians  of  non  compos,  idiots,  Ifcc.  to  sell  real  estate  in 

case                                                                                                    252.  261 

may  appoint  guardians  to  spendthrifts,  idlers,  drunkards,  &c.  262 

may  appoint  guardians  to  children  of  lunatics,  idiots,  &c.  as  if  their 

parents  were  dead  ib. 

to  require  bond  of  guardians  to  idiots,  non  compos,  spendthrifts,  &c.  253 

may  dismiss  guardians  when  necessary,  and  appoint  others  ib. 

may  license  guardians  to  transfer  stocks  belonging  to  their  wards  254 

may  grant  dedimus  to  administer  oath  to  witnesses  of  wills,  and  to 

executors,  administrators  and  guardians,  in  certain  cases  ib. 

to  require  bond  of  trustees  to  estates  of  minors  and  others  appoint- 
ed by  will  264.  '5 

to  appoint  other  trustees  instead  of  those  who  refuse  to  give  bond  256 

may  permit  trustees  to  resign  in  certain  cases  ib. 

may  fill  vacancies  of  trustees,  occasioned  by  death  or  otherwise  ib. 

may  remove  trustees  whenever  they  become  disqualified,  or  unsuit- 
able, and  appoint  others  in  their  places  267 

and  require  bond  of  trustees,  so  substituted  ib. 

may  require  new  probate  bonds,  in  any  case,  when  sureties  are  in- 
sufficient, on  application  of  persons  interested,  after  notice  ib. 

may  require  principal  in  any  probate  bond  to  procure  new  sureties 

on  their  application,  at  any  time  after  6  years  from  date  of  bond  268 

may  remove  principal  from  trust,  if  he  neglect  to  comply  ib. 

to  require  bond  and  reasons  of  appeal  to  be  filed,  when  appeal  claimed  ib. 

may  license  executors,  administrators  and  cuardians  to  sell  real  es- 
tate for  payment  of  debts,  legacies  and  charges  ef  administration  261 

may  order  division  of  real  estate  set  off  on  execution,  or  when  pos- 
session is  recovered  on  mortgage  by  executor  or  administrator — 

among  widow  and  heirs,  unless  to  be  sold  for  debts  277 

appeal  from,  to  be  allowed  in  all  orders,  decrees,  &c.                      258.  261 

PROCESS,  civil,  not  to  be  served  on  the  Lord's  day  77 

PROFANE  CURSING  AND  SWEARING,  penalty  for  78 

PROFITS  AND  RENTS,  may  be  taken  in  execution  in  cerUin  cases  851 

tenant  to  attorn  to  creditor  in  such  cases  ib. 
PROMISSORY  note,  bills  of  exchange,  Sic.  notice  on,  how  to  be  given  by 

Notaries  Public,  to  endorsers  615 

if  witnessed,  not  to  be  barred  by  limitation  of  actions  when  sued  by 

promisee  380 

PROMISES*  void,  within  statute  of  frauds,     ISee  Fraud,  ^c]  287 
PROPERTY     [See  Personal  Property.] 
PROPRIETORS  of  General  and  Common  Fields,  may  have  annual 

meeting  in  March,  and  agree  on  mode  of  improving  185 

proportion  of  general  fence  how  determined,  recorded,  &c.  ib. 

expenses  of,  how  to  be  paid  186 

may  ohoose  oflkers  at  such  meetings,  raise  money,  &c.  188.  '9 
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R. 

JIAMS,  going  at  large,  between  Aogost  iO,  and  November  20,  may  be  im- 

poanded,  or  owner  may  be  prosecated  for  penalty  .  *676 

RAPE,  how  pnniabed  65.  66 

acceflsaries  thereto,  before  or  after  the  fact,  how  poniahed  ib. 

assaults  on  females  with  intent  to  commit,  bow  panished  66 

RATES     [See  Taxea.l 

REAL  ESTATE    {See  Estates,  ExecuHon,    ^cl 
REAL  ACTIONS,  provision  for  settlement  of  certain  eqoitable  claims 

arising  in  .201 

Jury  to  ascertain  valae  of  improvements,  and  of  the  land  without  202 

demandant  may  aJi>andon  premises  to  tenant  at  price  fixed  by 

Jary                 •  208 
jndgment  to  be  thereupon ^eAdered,  and  ezecotion  to  issne  for  soch 

sum  with  interest,  in  one  year  unless  ib. 

lien  on  demanded  premises,  to  satisfy  jndgment  in  204 
execntion  may  be  extended  on  demanded  premises,  or  same  may  be 

sold  as  equity  ib. 
if  tenant  be  aflerwards  evicted,  be  may  recover  back  the  money 

paid,  if  he  notify  the  demandant  to  aid  him  ib. 
if  demandant  does  not  elect  to  abandon,  writ  of  seizen  to  be  stayed 

one  year,  unless  he  pay  value  of  buildings  206 
provisions  of  this  act  not  to  extend  to  mortgages  ib. 
tenant  not  to  make  strip  or  waste  ib. 
if  tenant  has  in  possession  more  than  is  demanded,  to  which  demand- 
ant has  same  title,  he  may  request  Jury  to  inquire  ib. 
verdict  aod  judgment  in  such  case  206 
proviso  for  demandant  to  amend,  in  such  case,  without  costs  ib. 
if  writ  is  amended,  what  proceedings  to  be  bad  ib. 
tenant  may  give  notice  at  what  sum  he  consents  improvements  may 

be  valued,  and  what — land  without  improvements  ib.  207 

jud^ent  aAer  election  of  demandant,  what  to  be  207 

what  shall  constitute  possession  and  improvement  ib. 

who  shall  not  sit  as  jurors  in  ib. 
of  demandant  against  person  in  possession  of  real  estate — nature  of 

possession  by  tenant,  to  bar  recovery  of  demandant  877 
real,  m  right,  ancestral,  possessory,  and  on  demandant's  own  seizeo, 

limited  876 

proviso  in  favor  of  femes  covert,  minors,  &c.  876 
'^—  tenants  held  to  answer  for  so  much  of  demanded  premises  as 

they  do  not  disclaim  817 

—  heirs  claiming  under  a  common  ancestor  may  join  or  sever  in  818 
[See  Limitation.} 
RECEIVER  of  stolen  goods,  may  be  convicted,  though  principal  be  not 

prosecuted  68 

second  conviction  of,  how  punished  ib.  69 

convicted  three  several  times  at  same  term,  how  punished  ib. 

may  be  exempted  from  confinement,  in  case  69 

RECOGNISANCE,  m  what  amount  to  be  required  of  persons  charged  with 

larceny  71 

to  be  given  in  certain  cases  of  replevying  a  person  406 
to  be  given  on  claiming  appeals  in  civil  aod  criminal  cases  ^          486.  489 

for  debts,  may  be  taken  before  Jqstices  of  the  Peace,  in  case  444 
form  of,  how  to  be  recorded  ib.  446 
execntion  upon,  may  issue  upon  at  any  time  within  8  years,  form 

thereof  444 

remedy  of  creditor  in  case  of  death,  disqualification  of  Justice  446 

to  State,  when  forfeited,  pert  or  whole  may  be  remitted  by  Courts  216.  217 

to  use  of  State,  binds  the  lands  of  recognizors  418 

RECORDS  of  proprietors  of  common  lands,  how  to  be  kept,  certified,  &c. 

afler  partition  or  dissolution  179 
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RECORDS  of  religioiu  societief  and  parishes  to  be  open  to  inspection  of 

members  581.  *709 

and  files  of  Jadicial  Cenrts  to  be  kept  in  fire  proof  bnildings  631 

to  be  inspected  by  Jodgei,  and  if  deficient,  bond  to  be  sued  6S1 

of  Register  of  Deeds  and  Probate,  to  be  kept  in  fire  proof  rooms  632 

pablic,  to  be  made  on  paper  manofactared  principally  of  linen  533 

of  Justices  of  the  Peace,  how  to  be  kept  by  them  442 

deceased,  how  to  be  certified,  and  proved  ih. 

by  Notaries  pablic,  to  be  kept  of  all  their  acts,  protects,  3lc.  516 

—  to  be  deposited  in  the  Clerk's  office,  on  their  death  ib. 

—  penalty  for  injuring  or  destroying  517 

copies  of,  to  be  certified  by  Clerks,  in  case  ib. 

REDEMPTION  of  estate  mortgaged,  right  of,  allowed  to  mortgagor  antih 

three  years  after  entry  by  mortgagee  159 

of  rights  in  equity,  sold  on  execntion  '  167 

process  in  equity  to  compel  release,  settle  amoant  doe,  &c.  161 

[See  Mortgages,  etnd  Equity,"] 

of  shares  in  lands,  3ic.  held  in  common,  sold  for  aaseesments  177 
of  real  estate  taken  in  execution,  one  year  allowed                          343.  352 

—  —  —        in  favour  and   against  estates  of 

persoM  deceas^,  how  277.  283 

— —  firanchites  of  corporations  sold  on  execution,  when  and  how  339 

—  rights  in  equity,  pending  attachment,  eflfect  thereof  332 

possessory  titles  sold  on  execution  343 

estate  in  rents  and  profits  levied  upon,  how  liquidated  351 

~  -^  land  of  non-residents  and  others  sold  for  taxes  *579.  580 

[See  Taxet] 

mortgaged  land  taken  possession  by  executor  or  administrator  166 

REFEREES  to  adjust  compensation  of  commissioners  of  wrecks,  how  chosen  93.  94 

REFERENCE,  of  demands  by  mle  before  Justices  of  the  Peace,  regulated  446 

•aeh  demand  to  be  in  writing,  signed,  annexed  to  submission  ib. 

form  of  submission  to  be  acknowledged  447 

report  of,  to  bo  made  to  the  next  Court  of  Common  Pleas  ib. 
report  may^  by  consent  of  parties,  be  made  known  to  them  before 

Court                                                                                                .  449 

power  of  such  referees,  same  as  if  appointed  under  rule  of  Court  ib. 

judgment  of  Court  on  such  report  to  be  final  ib. 

of  dispute  respecting  compensation  of  commissioners  of  wrecks,  how  93 

REGISTER  OF  DEEDS,  to  bo  chosen  by  ballot  in  September  1821,  and 

at  end  of  every  five  years  afterwards  509 

to  be  sworn  and  give  bond  to  Co.  Treasurer,  or  Clerk  of  Sessions  ib. 

if  not  chosen  by  people,  what  proceedings  to  be  had  on  second  trial  510 
to  receive  duty  of  17  cents  on  deeds,  &c.  and  pay  over  to  county 

Treasurer  ib. 
when  found  guihy  of  misconduct  in  ofitce — his  records  to  be  deliv- 
ered over  to  Clerk  of  Supreme  Jadicial  Court,  to  be  kept  until  ib. 
in  case  of  death  or  removal,  what  proceedings  to  be  had  511 
office,  when  vacant,  to  be  in  charge  of  Clerk  of  Supreme  J.  Court, 

who  is  to  be  sworn,  and  perform  certain  duties  ib. 

REGISTER  OF  PROBATE  bow  appointed,  powers,  duties  219 

to  keep  account  of  fees  of  Judges  and  pay  over  to  Co.  Treasurer    r.  530 

to  give  bond  te  county  Treasurer,  conditioned  ib. 

w£it  shall  be  adjudged  forfeiture  and  eflTect  thereof  531 

not  to  be  counsel,  &c.  nor  administrator, or  commissioner,  appraiser  219 

Sro  tempore  may  be  appointed  by  Judge  in  certain  cases  ib. 

Dty  to  be  paid  by,  to  State  or  county  Treasurer  518 
RELIGIOUS  SOCIETIES,  how  organized,  incorporated,  &c.                         *704 

records  of,  to  be  open  to  inspection  of  members,   {See  PariMhes,]  *709 
REMEDIES  IN  EQUITT    [See  Equity,  and  EqttUy  Powers.'] 

REMAINDER,  how  to  vest  m  hehrs  in  certain  devises,  by  will  152 

RENTS  and  profits  may  be  taken  on  execution,  in  certain  oases  351 

tenant  in  such  cases  to  attorn  to  creditor  ib. 
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REPEAL  of  certain  Acts  and  Laws  of  the  Province  and  State  of  MasMcba- 

setts  as  it  respects  Maine  *892 

REPLEVIN,  process  of,  regalated, as  to  cattle  impounded,  goods,  &c.  taken  451 

defendant  in,  may  recover  damages,  instead  of  return,  in  certain  eases ib.  452 

and  return  instead  of  damages       ■  ib. 

plaintiff  in,  may  have  damages,  if  legally  taken  461 
when  from  plen  in,  damages  exceed  $20  ;  or  right  to  soil  be  in  ques- 
tion, case  to  be  carried  to  Com.  Pleas,  or  S.  J.  Court .  452 

when  goods,  &c.  are  of  more  than  ^20  value,  and  claimed  by  third 

person,  what  proceedings  are  to  be  had  ib. 
what  bonds  are  to  be  given  in  such  cases                                              891.  '2 

damages,  how  assessed  in  different  cases  453 
attachment  on  mesne  process,  interrupted  by,  to  be  continued,  in 

certain  cases,  until,  &c.  454 

'damages  recovered  by  officer,  to  be  to  use  of  creditor,  &c.  ib. 

writ  of  withernam  in,  may  be  issued  by  Courts,  in  case  ib. 

forms  of,  writs  in  may  be  varied  by  Courts,  according  to  cases  ib. 

— ^  for  cattle  impounded  891 

—  goods  taken,  &c.  claimed  by  third  person  ib. 

REPLEVYING  of  persons,  process  for,  when  and  how  to  issue  406.  '7 

form  of,  in  different  cases  893.  *4 

withernam  when  to  issue,  provided,  &c.  408 

who  may  appear  for  plaintiff  in,  costs  regulated,  &c.  ib. 

REPORT,  of  referees,  on  submission  before  Justice,  to  be  to  next  Court  447 

may  be  opened  or  made  known,  &c.  to  parlies,  before  sitting  of  Court  449 

of  auditors,  appointed  by  Courts,  may  be  given  in  evidence  to  Jnry   r.  820 

REPORTER  of  Decisions  of  S.  J.  Court,  how  appointed,  duty,  &c.  294 

[See  Resolve  passed  March  27,  1888.] 

salary  and  fund  for  payment  296 

RESCUE  of  cattle,  and  pound  breach,  penalty  for  *682 

RESIDUARY  legatees,  may  give  bond  to  pay  debts  and  legacies  226.  '7 

RESOLVED,  &c.  printed  copies  of,  good  evidence  in  Courts  822 

RESERVED  lots,  in  towns,  &c.  how  to  be  located  171 

locations  made  by  proprietors,  mny  be  con6rmed  by  Com.  Pleas  172 

RESPONDENTIA  and  bottomry     [See  In8uranee.'\ 

RESTITUTION,  writs  of,  in  replevin,  form,  &c.  892 

[See  Replevin.'^ 
RETAILERS,  money  received  for  license  of,  to  be  paid  into  town  treasury, 

for  poor,  &c.  *660 
how  and  when  to  be  licensed  by  Selectmen,  &c                                *697.  '8 

pf^nalty  for  presuming  to  be,  without  license  *697 

not  to  allow  gaming,  drinking,  &c.  in  bouses,  shops,  &c.  on  Sandays  76 
[See  Licensed  Houses t  ^e.] 
RETURN,  in  replevin     [See  Replevin.] 
RETURNS,  of  Banks,  to  be  made  to  Secretary,  &e.  in  January  and  June, 

under  oath,  form  and  particulars  to  be  stated     r.  *741 
of  inspection  of  beef,  pork,  ashes,  &c.  when  to  be  made  [See  Beef^ 
Pork,  Potashes,  Lime,  ^c] 
REVERSION  of  widow's  dower,  in  insolvent  estates,  to  be  sold,  and  pro- 
coeds  to  be  distributed  to  creditors  285 
may  be  divided,  &c.  on  settlement  of  other  parts  of  estate  248 
REVIEWS,  may  be  granted  on  petition,  by  Judicial  Courts,  on  conditions  296 

—    in  all  civil  actions,  when  reaaonable,  without 

limitation  298 
when  granted,  execution  may  be  stayed  ;  if  denied,  eottt  to  respon- 
dent 299 
when  granted,  what  proceedings  to  be  had  298 
on  death  of  petitioners  for,  their  representatives  may  become  partiee  821 

ofeither  party  pending  writ  of,  proceedings  thereupon  820 

limitation  of  time  for  preaenling  petition  for  298 

REWARDS  for  prosecutors  of  counterfeiters,  how  paid  88 
may  be  offered  by  Governor,  &c.  for  apprehending  prisoners  eeeaped, 

or  persons  charged  with  high-handed  offences  *647 
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SCIRE  FACIAS  for  waste  against  execotors,  adiiiiiustrators,  &c.  proceed- 
ings therein  279 
against  or  in  favor  of  ndiiiinistrators,  de  bonis  non,  to  complete  judg- 
ment against  or  in  favor  of  first  executor,  or  administrator  280 
in  foreign  attachment,  against  trustee  not  exposing  goods  368 

proceedings  and  judgment  thereon  ib.  370 

against  bail  in  civil  actions  when  and  how,  and  judgment  411 
principal  may  be  surrendered  (hereon,  before  judgment,  on 

payment  of  cost,     [See  Bail,  ilfcl  412 

SCYTHES,  naked,  penalty  for  riding  with,  in  highwayii  *662 

SEALER  of  weights  and  measures,  how  appointed,  powers,  duties  *G83 

of  leather,  to  be  oppointed,  annually,  in  towns  ^550 
{See  Weights  and  Measures,  and  Leather.] 

SEIZURE  uf  personal  property  liable  to  forfeitures,  proceedings  thereon  455 
[See  Forfeiture,  Beef,  Butter,  Pot  and  Pearl  Ashes,  In- 
spection, 4r£'] 

SEIZEN  of  executors,  and  administrators  in  lands  mortgnged,  or  on  oxocution  276 

SELECTMEN  to  bo  chosen  by  towns  in  March  or  April  annually  *549 

not  to  permit  votes  to  be  inspected  before  poll  is  closed  *558 
to  have  alphabetical  list  of  voters  in  town  n^ectings  for  choice  of 

State  officers,  and  when  to  correct  and  revise  such  list  *556 
to  call  town  meetings  for  choice  of  State  otrirer.<«,  &c.   and  preside 

therein  'fiS? 

their  powers  at  such  meetings  : — to  refuse  improper  votes  *558 

to  require  votes  for  Senators  to  be  brought  in  on  one  list  ib. 

penalty  for  neglecting  their  duty  relating  to  calling  meetings,  elections  *559 

to  be  Assessors  of  towns  in  certain  cases  *564 
to  furnish  school  books  at  expense  of  town,  in  casn,  &c.  to  be  charged 

to  parent  *598 
to  determine  place  where  to  build  school  house,  when  district  cannot 

agree  *604 

may  lay  out  town  and  private  ways  *610 
to  determine  places  for  erecting  guide  posti,  and  cause  record  thereof 

to  bo  made  *626 

as  to  making,  opening  and  repairing  common  drains  and  sewers  *628 

with  Justices  in  town,  may  establish  town  watch  *660 
to  make  provision  fur  removing  sick  persons  arriving  Horn  infected 

places  *664 
to  appoint  guard  at  ferries,  to  prevent  passing  of  persons  infected  *665 
power  and  duty,  respecting  removing,  guarding,   &c.  infected  bag- 
gage or  clothing  *666 
to  inquire  of  masters  of  vessels  under  oath,  respecting  contagion  *668 
to  provide  red  flags  for  vessels  performing  quarantine  *67l 
may  order  vessels  from  particular  ports  to  perform  quarantine  ib. 
their  power  and  duty  when  small  pox  suddenly  breaks  out  *67S 
to  give  notice  to  travellers  of  places  infected  with  small  pox  ib. 
to  appoint  sealers  of  weights  and  measures  *688 
to  appoint  enginemen  to  town  and  private  engines  *692 
may  select  enginemen  for  particular  services  at  fires  *693 
to  determine  places  where  sail  lofts  and  livery  stables  may  be  kept  *690 
may  grant  (together  with  the  town  Clerk)  licenses  to  innholders,  re- 
tailers, &c.  *697 
not  to  grant  such  license  to  retailers,  if  objected  to  by  College  gov- 
ernment in  certain  cases,     [See  Licenses,  ^c]  *868 
may  grant  licenses  to  auctioneers,  for  one  year  *702 
may  authorize  prop*rs  of  aqueducts  to  dix  up  &  open  streets  to  lay  pipes  *782 
may  appoint  weighers  of  beef  to  be  sold  in  the  market  *762 

• of  onions  for  shipping  *778 

inspectors  of  Time  in  certain  towns  .  *783 

measurers  of  fire  wood,  bark,  &c.  in  case  towns  so  vote  *797 

inspectors  of  boats,  lighters,  &c.  used  for  transporting 

stones,  ballast,  &c.  *879 

VOL.   I  81 
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SHERIFF,  when  removed,  to  serve  precepts  remaining  in  hands  494 

to  have  care  and  costody  of  gaols  ib. 

in  case  of  death,  g&oler  to  continue  until  ib. 
neglecting  to  pay  over  monies  collected  on  execution,  liable  to  80 

per  cent,  interest  495 

to  givo  bond  to  Stuto  Treasurer,  and  in  what  sum  and  condition  489 
bond  of,  to  be  approved  by  Court  of  Sessions,  and  sufficiency  to  be 

annually  examined,  on  motion  of  County  Attorney  490 

sufficiency  of,  to  be  certified  annually  to  State  Treasurer  ib. 

neglecting  to  give,  penalty  and  how  recovered  491 

to  be  removed  in  certain  cases  of  neglect  ib. 
condition  of  bond,  to  extend  to  roiddoings  of  deputy  or  gaoler,  afler 

death  or  resignation  of  Sheriff  496 
executor  or  administrator  may  be  sued  in  suoh  cases  ib. 
suits  on  bonds  given  by,  regulated  492 
body  not  liable  to  arrest,  &c.  in  civil  cases  496 
execution  against,  returned  unsatisfied,  copy  to  be  laid  before  Gov- 
ernor and  Council  ib. 
to  be  thereupon  removed,  if  debt  be  not  paid  within  40  days  after 

notice  ib. 
to  be  answorable  to  his  successor  for  all  prisoners  ib. 
when  removed,  execution  against  to  issue  against  their  body  and  es- 
tate ib. 
to  bury  bodies  of  debtors  dying  in  prison,  if  not  delivered  to  their 

friends  ib. 

expenses,  how  to  bo  paid  497 

to  settle  hb  accounts  with  State  for  fines,  in  C.  Pleas  or  S.  J.  Court  ib. 

may  require  aid  in  criminal  cases  ib. 

to  keep  calendar  of  prisoners,  form  thereof  634 
to  preserve  warrants,  mittimuses,  &c.  and  to  deliver  them  to  his 

successor                                                            ,  ib. 
to  be  liable  to  creditor  for  escape  through  insufficiency  of  gaol,  and 

and  to  be  indemnified  by  assessment  of  Court  of  Sess.  on  county  6S8 

when  sued  in  official  capacity,  not  bound  to  plead  specially  818 

copy  of  bond  of,  may  bo  required  by  any  person  aggrieved  492 

action  on,  to  be  commenced  in  county  where  dwelling  493 

writs  in  such  cases  how  to  be  endorsed,  fori^arty  interested  492 

execution  upon,  how  awarded,  on  judgment  rendered  493 

actions  against,  for  misconduct  of  deputies,  limited  to  four  years  *688 
having  surplus  of  sales  on  execution  how  to  dispose  of,  or  retain,  sub- 
ject to  other  executions  in  their  hands,  or  of  other  officers             844.  '6 
[See  Officer 8 1  and  Executions J\ 

to  serve  notices  on  petitions  to  legislature  *867 

to  execute  and  serve  all  legal  process  from  Probate  Courts  218 
to  take   recognisance  on  writs  for  replevying  a  person,  in  certain 

cases  406 
to  summon  jury,  in  forcible  entry  and  detainer  r.  460 
may  return  talismen  on  jury  of  trials  in  cases  468 
when  arresting  thief  or  robber,  to  take  goods,  money,  &c.  found  up- 
on him,  and  annex  inventory  thereof  to  his  return  69 
accountable  for  such  goods,  and  to  deliver  to  owner  after  conviction  70 
not  to  arrest  dead  bodies  on  mesne  process  or  execution  99 
to  oversee  execution  of  sentences  on  convicts  128 
not  to  purchase  notes,  accounts,  &c.  to  collect  for  profit  109 
not  to  act  as  counsel  or  attorney  to  parties  486 
to  distribute  venires  for  jurors  466 
to  execute  warrants  of  distress  for  collecting  taxes,  when  Assessors 

are  deficient                                                                                  *572.  '3.  *4 

to  execute  warrants  of  distress  from  State,  town,  &c.  Treasurer  ib. 

to  collect  taxes  when  towns,  &c  neglect  to  choose  Collectors  '*69l 

to  disperse  warrants  for  collecting  taxes  *665 
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STATE,  estates  to  escheat  to,  ia  defaalt  of  heirs  157.  '9 

when  costs  in  favoar  of,  in  civil  cases,  are  received  by  Clerk,  to  be 

paid  State  Treasurer  514 
to  have  inqaest  of  office  to  revest  real  estate  in  certain  cases  208 
to  have  lien  on  real  ostate  of  persons  under  recognisance  418 
STATEMENT,  brief,  to  be  filed  by  certain  officers  and  others  giving  spe- 
cial matter  in  evidence,  under  general  issue  S18 
STAVES,  colling,  &c.  regulated  *794 
STEELYARD,  VIBRATING,  of  Dearborn  and  Hills,  may  be  used,  pro- 

vided  ♦691 

STEREOTYPE  PLATES,  to  be  used  for  bank  bills,  and  to  be  kept  in  vaults  *737 

[See  Banks.] 
STOCKHOLDERS     [See  Insurance,  Banks,  *"C.] 

STOLEN  GOODS,  owner  of,  how  to  be  indemnified  in  certain  cases  70 
to  be  restored  on  conviction,  in  certain  cases  ib. 
STONES,  GRAVEL,  &c.  transportation  of,  in  boaU  and  lighters,  regulated  *879 
STOVES,  stove  pipes  and  cbimnies,  penalty  for  suffering  them  to  be  defec- 
tive 122 
STRAY  BEASl'S  and  LOST  GOODS,  mode  of  proceeding  with  by  finder  *688 

{See  Goods  Lost,  ijrc.] 

SUBPOENAS  for  witnesses,  form  of,  in  civil  cases  395 

by  whom  to  be  granted  324.  442 

may  be  granted  by  Justices  of  the  Peace,  in  criminal  cases,  provided  437 

SUMMONS,  to  party  sued  by  attachment,  to  be  left  14  days  before  Court  304 

original,  mode  of  service,     [See  Service,  4^e.]  ih. 

STRIP  AND  WASTE,  pending  real  actions,  prohibited,    [See  Waste.}  138 

SUIT     [SeeMtion.] 

SUNDAY,     [See  Lord^s  Day,]     due  observation  of,  provided  for  73 
SURETIES  ON  PROBATE  BONDS  may  berenewed,if  Judge  of  Probate 

require  it  257 

may  apply  to  Judge  to  be  discharged  in  certain  cases  258 
may  have  process  to  compel  principal  to  defend  suit  against  them  in 

certain  cases  263.  *4 

SURPLUS  on  sale  of  personal  property,  rights  in  equity,  shares  in  compa- 
nies, &c.  on  execution,  by  officers,  how  disposed  of  344.  *46 
may  be  attached  in  such  officers'  hands,  or  applied  to  satisfy  other 

executions,  and  how  344 

in  cases  of  execution  on  foreign  attachment,  to  be  paid  principal  372 
SURVEYORS  OF  HIGHWAYS,  to  be  chosen  by  towns  in  March  or  April 

annually  ^550.  612 

penalty  for  refusing  to  serve  when  chosen  *612 

general  powers  and  duties  ib.  623 

may  take  gravel,  &c.  from  nninclosed  lands,  to  repair  roadrf  132 

answerable  in  damages  to  towns  fined,  in  case  *517 

to  remove  obstructions,  nuisances,  &c.  in  highways  *(>22 

not  to  remove  fences,  lawfully  erected  to  prevent  spread  of  contagion  *628 

of  private  ways,  how  chosen,  powers,  duties,  liabilities  *626 

[See  Highway.^.] 

SURVEYORS  of  lumber,  when  to  be  chosen,  powers     [See  Lumber.}   *5C0.  791 

SURVIVORSHIP  in  joint  tenancy  regulated,     [See  Joint  Ttunncy.]  135 

SWEARING  profane  oalhs,  penalty  for     r.  72 

SWINE,  regulations  respecting  *675 

T. 

TALISMEN  may  be  returned  in  certain  cases,  by  SherifTor  Coroner  on  juries  468 

TALLOW  CHANDLER,  business  of  114 

TAVERNS     [See  Licensed  Houses.]  ♦698 

TAXES,  assessment  and  collection  of,  regulated  *562 
Assessors  of,  to  be  chosen  in  each  town  annually,  and  sworn,  form 

ofoalh  ib. 
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TAXES,  of  penous  removing  before  paid,  may  be  collected  of  them  by 

CooBtable  wherever  found  *577 

of  thone  who  die,  remove,  or  being  female,  marry  before  payment, 

may  bo  collected  by  suit  ib. 

IState,  county  or  town,  may  be  assented  on  bouses,  lands,  &c.  im- 
proved to  tenants  or  to  owner  if  within  the  State     r.  ib. 

on  unimproved  lands  of  non-residents,  or  improved  lands  of  propri- 
etors out  of  State,  if  not  paid,  to  be  odvertised  and  how  ib. 

if  not  then  paid,  Collector  to  sell  so  much  as  will  pay  taxes  and  char- 
ges, subject  to  right  of  redemption  *579 

purchaser  under  such  sale,  not  to  commit  waste  ib. 

on  improved  real  estate  of  owners  living  within  the  State,  but  not  in 
the  town  where  estate  lies,  if  not  paid  within  six  months,  owners* 

goods  or  body  may  be  laken,  wherever  found,  or  may  be  sued  ib. 

Assessors,  how  to  proceed  in  such  cases  ib. 

or  ofiiccr  may  sell  such  real  estate  at  auction  after  notice  2  months  ih. 

if  such  real  estate  cannot  be  divided,  officer  may  sell  undivided  part  *580 

real  estate  sold  for,  ut  auction,  may  be  redeemed  by  owner  ib. 

—    purchaser  in  such  case  to  account  for  profits  ib. 

such  sale  not  to  be  made  by  officer  aAer  two  years  from  the  date  of 

his  warrant  ib. 

on  non-resident  lands,  if  owner  have  an  attorney  duly  notified  as 

such,  ho  must  be  called  upon  before  soch  sale  ib. 

what  shall  be  evidence  of  notice  to  such  attorney  respecting  *581 

(Collectors  of,  may  require  aid  if  necessary  ib. 

may  require  aid  out  of  their  towns  when  necessary  ib. 

when  taken  in  execution,  towns  may  choose  substitutes  to  finish 

collection  *690 

may  be  collected  by  Sheriff  when  towns,  &c.  neglect  to  choose  Col- 
lectors *591 

of  prisoners  discharged  under  poor  debtor *s  oath,  to  be  paid  by  towns  *593 

Collector  to  pay  in  such  case,  if  not  committed  within  one  year  ib. 

towns  may  appoint  Treasurer  Collector  of,  and  he  may  have  deputies  ib. 

may  allow  discount  on  taxes  of  such  as  voluntarily  pay  to 

town  treasurer  within  certain  periods  by  instalments  *594 

if  not  so  paid,  to  be  collected  in  common  form  ib. 

Assessors  how  to  proceed  in  such  cases  ib. 
when  estates  of  individuals  are  taken  for  delinquency  of  towns,  &c. 

in  regard  to,  mode  and  nature  of  indemnity  *696 

for  support  of  schools  in  towns  and  plantations,  amount  to  be  raised  *597 

how  to  be  assessed  and  collected  •601 

[See  Schools.] 

lands  reserved  for  ministry,  schools,  or  public  uses,  exempted  from  ^620 

for  making  and  repairing  highways,  how  to  be  raised,  assessed  *618  to  619 
for  making  and  repairing  roads  through  unincorporated  tracts  of  lands, 

how  assessed,  advertised,  &c.     [See  Highways.}  *621 
on  pews  of  parishes,  or  religious  societies,  how  assessed  "707 
such  taxes  may  be  paid  to  each  one's  own  designated  religious  teach- 
er, unless  *708 
persons  ceasing  to  be  members  of  religious  societies,  liable  thereto 

for  all  monies  voted  *709 
when  Constable  or  Collector  of,  is  about  to  remove,  &c.  before  time 
of  payment,  mode  of  settlement  with  him,  by  towns,  &c.  and 

discharge  *582 

in  such  cases  towns  to  choose  another  to  finish  collection  of  *688 

to  be  paid  in  full,  although  estates  be  insolvent  288 

payment  of,  bow  enforced  by  county  Treasurer  618 

on  Banks,  to  be  paid  semi-annually,  and  how  enforced  *740 

of  proprietors  of  common  and  general  fields  regulated  188 
certain  goods  and  chattels  exempted  from  distress  for  payment  of 

505.  *805.  823 
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TAXES,  evidence  of  notice  by  officer*  of  tale  of  lands  for  payment  of. 

what  legal  *W5 
1T.AM8     [See  Turnpikes.] 

TENANCY,  by  the  courtesy,  regulated  168 
TENANT  in  popseaeion,  writ  of  review  to  be  served  upon,  when  defendant 

oat  of  State  305 
in  real  actions,  and  dower,  &c.  writ  to  be  served  upon                        ib.  S06 

not  to  couimit  waste,  pending  actions  respecting  title  188 
of  freehold  with  remainder  roan,  may  convey  whole  estate  in  fee, 

and  how  143 

may  apply  to  S.  J.  Court  for  license  to  cot  trees  134 

in  tail  may  convey  his  estate  in  fee,  by  legal  forms  144 

his  estate  liable  for  payment  of  debts  ib. 

by  the  courtesy,  who  shall  be  158 
TENANTS  in  common,  what  grants  shall  constitute                                        185.  *6 

not  to  commit  strip  and  waste  187 

not  to  cut  timber,  &c.  without  written  notice,  40  days 

previous  to  all  co-tenants  ib. 

penalty  for  sach  cutting,  &c.  how  to  be  sued  for  and 

recovered  ib. 

and  joint  tenants,  may  be  compelled  to  divide  145 

may  petition,  or  sue  writs  of  partition  ib.  146 

in  whut  cases  to  be  assessed  for  taxes     r.  450 

must  attorn  to  creditor  on  execution,  levied  on  rents  and  profits  351 

for  life,  or  in  remainder,  or  reversion,  may  be  licensed  to  cut  timber  134 

TENDER  of  amends  may  be  made  by  defendant,  on  plea  of  disclaimer, 

and  effect  thereof  315 
made  by  executors  and  administrators  to  suits  brought  within  twelve 

months,  effect  of  278 

THEFT,  punishment  of  68 

prosecutors  for,  may  be  allowed  reasonable  compensation  69 

persons  convicted  of,  may  be  sold  in  service,  in  certain  cases  70 

charged  with,  in  what  sums  to  be  recognized,  {See  Lareenff.}  71 

TICKETS,  in  lotteries  not  authorized  by  law,  sale  or  purchase  of  prohibited  r.  124 

[See  Lotteries.] 

TLMBER  AND  CORD  WOOD,  waste  and  destruction  of,  prevented  134 
persons  seized  of  freehold,  remainder,  &c.  may  apply  to  Supreme 

Judicial  Court  for  license  to  cut  ib. 
leave  to  cut  n;ay  be  granted  on  such  terms,  as  Court  may  require  ib. 
commissioners  to  superintend  cutting,  to  be  appointed  by  Coort  185 
such  commissioners  to  give  bond,  and  render  account  to  Court  ib. 
proceeds  of  such  sale  to  be  invested  in  real  estate  or  stocks  and  in- 
come paid  to  those  interested  ib. 
Trustees  may  be  appointed  by  Court  to  hold  and  manage  such  stock  ib. 
in  rivers,     [See  LogSt  Mcuts,  ^e.]     r.  *869 
TIME  not  juridical,     [See  Lord's  Day.}  75 
TOB.ACCO,  inspection  of,  regulated  *775 
not  to  be  exported,  unless  inspected  by  inspectors  duly  appointed  ib. 
to  be  forfeited  if  laden,  with  intent  to  export  contrary  to  law  *776 
penalties  for  violations  of  regulations,  &c.  relating  to  inspection         ib.  777 
TOLL,  for  grinding  grain,  &c.  not  to  exceed  one  sixteenth  part  thereof  200 

[See  TumpUceSt  ond  Mills.'] 

TOOI^S,  conveyance  of,  to  prisoners  to  aid  escape,  punishment  of  538 

TOWNS,  boundaries  of,  established,  and  to  be  renewed  every  five  yean  *556 

inhabitants  of,  bodies  politic,  and  may  sue  and  be  sued  ib. 

writs  against  td  be  served  thirty  days  before  return  day,  and  how   306.  *665 

agents  for,  how  to  be  chosen  and  certified  *559 

may  make  bye-laws,  to  be  approved  by  Court  of  Sessions  *6M 

inhabitants  of,  competent  witnesses  in  case  where  town  is  interetted  482 
officers  to  be  chosen  bv,  at  their  annual  meetings  in  March  or  April 

*550.  635.  668.  674.  694.  761 
negleetinf[  to  ebooae  Assessors  or  Selectmen,  to  be  fined  ;  and  Govt 

of  Sestioiui  to  appoint,  with  powers,  &c. ;  their  charges,  bow  ptid  *M4 
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TOWNS — neglecting  to  choose  assossors  for  5  months  after  receiving  war- 
rant for  tax  from  State  Treasurer,  what  proceedings  to  be  bad  *572 
inhabitants  neglecting  to  choose  assessors,  kc.  State  or  county  Treas- 
urer may  issue  warrant  to  Sheriff  to  collect  tax  *573 
may  choose  collectors  instead  of  constables  and  agree  upon  compen- 
sation for  collecting  taxes  ib. 

substitute  to  finish,  when  former  collector  is  taken  in  execution  *590 

neglecting  to  choose  collectors,  taxes  may  be  collected  by  Sheriff, 

&c.  and  how  *591 
may  appoint  their  Treasurer  collector  of  taxes,  and  ho  may  appoint 

deputies  *593 
may  agree  to  abate  part  of  taxes,  to  those  who  voluntarily  pay  Treas- 
urer within  certain  periods  '*594 
may  be  compelled  to  indemnify  individuals  whose  estate  is  taken  for 

neglect  of,  in  regard  to  collecting  taxes  *596 
to  raise  and  expend  annually  for  schools  to  amount  of  40  cents,  each 

inhubitunt  *597 
to  choose  school  committee  and  agonts  for  school  districts,  with 

powers  ♦598 

Selectmen  of,  tu  furnish  school  books,  nt  expense  of,  hi  caie  ib. 

may  determine  number  and  bounds  of  school  districts  *600 
may  as^sess  money  in  school  districts,  for  building,  &c.  when  they 

neglect  ^604 
dissatisfied  with   laying  out  highways,  may  apply  to  Sessions,  for 

committee  or  jury  •607 

to  approve  of  ways  laid  out  by  Selectmen  for  town  uso  *610 

refusing  to  lay  out  private  ways,  what  proceedings  to  be  had  *611 
to  raise  money  for  repairing  highways,  and  direct  how  to  be  assessed 

•618.619 

liable  in  damages  to  travellers  injured  by  bad  roads  *617 

when  fined  for  bad  roads,  to  be  indemnified  by  surveyor  in  case,  &c.  *618 

to  cause  guide  posts  to  be  erected  ^626 
to  support  all  paupers  having  settlement  therein,  and  raise  money 

therefor  *636 
having  supported  poor  prisoners,  may  recover  expense,  of  creditor 

who  committed  them  *643 
to  indemnify  individual  for  relief  of  pauper,  iu  distress,  in  certain 

cases  *650 
may  recover  expense  of  supporting  pauper,  of  him  or  hid  represen- 
tatives *651 
may  erect  work  houses  for  reception  and  employment  of  idle  and 

indigent  *654 

may  choose  overseers  with  powers,  duties,  &e.  ib. 

several,  may  join  in  building  such  house,  proceedings  therein  ib. 

{See  Work  Houses.} 

may  discontinue  such  houses,  when  requisite  *660 

watches  and  wards  may  be  established  in,  by  Selectmen  with  Josticet  ib. 

may  establish  and  agree  upon  pay  of  watch  in  another  mode,  by  tax  *661 

to  provide  superintendants  and  money  to  inoculate  with  kine  pock  *668 

may  choose  health  committee  or  health  officer  annually  *668 

to  keep  and  maintain  sufficient  pounds  *674 
may  restrict  neat  cattle  from  going  at  large  in  particolar  places    *676.  *8S 

how  to  settle  with  collectors,  when  about  to  remove  *582 

-^—  and  to  choose  another  to  finish  collection  *688 
.  to  make  up  deficiency  of  negligent  or  dehnqnent  collector,  to  State 

Treasurer  •SSS 

how  to  provide  ferrymen,  when  river  is  boandary  between  them  *886 

at  legal  meetings  may  raise  monies,  make  rules,  bye-laws,  &o.  ^554 

to  approve  or  revbe  doin^  of  Selectmen  relatmg  to  Jury  boxes  465 

lOWN  CLERK,  to  be  chosen  m  March  or  April  annually  •SSO 

to  give  list  of  officers  chosen,  to  CoDftable  to  notify  tbem  thereof  ib. 

to  admiiuiter  oath  to  town  officera,  aod  make  record  thereof  *5M 
▼OL.  I.                            82 
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TRESPASS,  when  title  to  real  estate  is  set  up  in  action  of,  before  Justice 

of  Peace,  proceedings  to  be  removed  to  Common  Plea6,and  how  440 
may  be  maintained  against  owners  of  cattlo,  for  injuries,  or  cattle 

may  be  impounded,  if  fence  be  insutlicient  *678 
TRESPASSES,  of  various  kinds,  made  penal,  and  how  punished  131 
by  destroying  milestones  or  monuments,  penalty  for  and  how  recov- 
ered 132 
of  certain  kinds,  committed  by  night,  or  in  disguise  ib. 
by  entering  on  grass  land,  orchard,  &c.  without  leave  of  owner, 

with  intent  to  destroy  fruit,  grass,  &c.  ib. 

by  cutting  or  mutilating  fruit  or  ornamental  trees  183 

by  committing  such,  by  night  or  on  Lord*s  day  ib. 

prosecutions  for,  limited  184 
damages  done  by,  to  counties,  towns  and  parishes,  in  their  baildinp 

or  property,  remedy  for,  by  suit  132 

treble  damages  provided,  in  action  for  wasU  against  co*tenant  187 

in  common  and  general  fields,  how  estimated  189 

when  involuntary,  &c.  amends  may  be  tendered  315 

TRIALS,  in  criminal  cases,  to  be  speedy  and  impartial  19 

persons  held  to  answer  in,  to  have  copy  of  indictment  ib. 

to  be  confronted  by  witnesaea  and  to  have 

compulsory  process  to  obtain  them,  on  their  behalf  ib. 

in  capital  coses,  not  to  be  had,  but  on  indictment,  nnlen  20 
of  persons  standing  mute,  when  charged  with  capital  crime,  bow 

conducted  826 
of  persons  indicted  for  felony  and  in  prison,  to  be  at  first  term  nnlcsa 

bailed  827 

—        to  be  at  second  term,  unless  ib. 

of  persons  accused,  in  criminal  cases,  may  be  coudacted  by  them- 
selves and  counsel,  or  either  19 

in  capcs  of  treason  and  misprision  of  treason,  how  conducted      20.  49.  50 

in  cases  of  usury  pleaded  in  civil  actions,  how  conducted  107 

on  petition  for  partition,  when  facts  are  contested,  how  147 
on  review  granted  by  petition,  how  to  be  conducted                           298.  '9 
TRUSTKE     [See  Foreign  Attachment] 
TRUSTEES  of  estates  of  minors,  and  others,  appointed  by  will,  to  give 

bond  to  the  Judge  of  Probate — condition  thereof  254.  *6 

exception  us  to  certain  eases,  where  bond  not  required  256 
refusing  to  give  bond,  may  be  removed,  and  others  substituted  by 

Judge  256 

may  resign,  in  certain  cases,  by  permission  of  Judge  ib. 

vacancies — occasioned  by  death  or  otherwise,  may  be  filled  by  Judge  ib. 
may  be  removed  by  Judge,  when  becoming  disqualified  or  unsuitable, 

and  others  substituted  by  him  257 
bond  to  be  required  of  those  substituted  ib. 
suits  on  their  bonds  regulated  266 
to  be  appointed  by  Supreme  J.  Court,  to  manage  proceeds  of  sale  of 
timber  licensed  to  be  cut,  fur  benefit  of  remainder  or  reversiona- 
ry heir  185 
such  trustees  to  give  bond,     [See  Timber.']  ib. 
TRUSTS — cases  of,  arising  under  deeds,  wills,  contracts,  &c.  to  be  deter- 
mined in  equity,  by  S.  J.  Court  218 
process,  rules,  &c.  to  be  adopted  by  S.  J.   Court  to  compel  per- 
formance 214 
decrees  in  Probate  Court,  relating  to,  may  be  appealed  to  S.  J.  Court,      261 
costs  in  such  cases  to  be  regulated  by  3.  J.  Court  ib. 
TRUTH  may  be  given  in  evidence  by  defendant  in  prosecutions  for  libels, 

in  cases  19 

TURNPIKE,  corporations,  general  powers  and  duties  of,  defined  *715 

how  to  be  granted,  road  laid  out,  damages  estimated  ib. 

TURNPIKE  ROADS,  width  of,  required  for  travelling  •716 

gates  apon^how  to  be  erected,  and  in  what  places  ib. 
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VESSELS,  iVeightor  or  owner  entitled  to  bill  of  discovery  in  S.  J.  Court  for 

goods  embezzled  07 

wrockj»  commissioners  on»  to  be  appointed  by  Governor  find  Council  92 

._-            to  give  bond  to  Judge  of  Probate  ib. 

i—                remedy  on  bond  uf  ib. 

_^             to  take  charge  of,  their  powers  and  duties  ib.  93 

•                 compensation  to,  93 

■                   may  sell  in  part  /or  payment  of  duties  94 

—                 may  sell  whole,  in  certain  cases  ib. 

to  account  to  State  Treasurer  if  no  owner 

appear  in  one  year  95 

^  when  delinquent,  tu  be  prosecuted  by  At- 

torney General  ib. 

masters  of,  not  tq  transport  minors,  &c.  in  certain  cases  111 

not  bring  into  State  convicts,  &c.  under  penalty  118 

when  wrecked,  penalty  for  secreting  or  intermeddling  with  04 

pilotage  of,  regulated  *8fly 

master  of,  may  pilot  his  own  •WS 

having  oysters  on  board,  without  permit,  liable  to  seizure  *89S 
masters  uf,  having  pu^engers  not  settled  in  thii  State,  to  leave  names 

with  overseers  and  give  bond  to  indemnify  before  landing  *664 

to  givo  notice  of  births  and  deaths  on  board  their  vessels,  &e.  *711 

when  contagious  fickness  is,  or  has  been  on  board,  to  answer 

questions  of  iSelectnien  on  oath,  when  required,  under  penalty  *668 

subject  to  quarantine,  to  anchor  below  towns,  under  penalty  *669 

when  to  be  subject  to  quarantine  laws  and  regulations  *671 

master  of,  violating  such  laws,  penalty  ib. 

VENDUE,  sale  of  goods  at,  regulated  •702 

no  person  to  sell  at,  unless  licensed  by  Selectmen  ib. 

or  by  Sessions,  if  Selectmen  unreasonably  refuse  ib. 

licence  not  to  be  required  of  officers  directed  by  law  to  sell  at  *703 

goods  to  sell  at,  not  to  be  received  from  minor  or  servant  ib. 

occupants  of  house  liable  for  unauthorized  sales  at  ib. 

sales  of  real  estate  at,  by  executors,  adiuinititrators,  and  guardians, 

may  be  adjourned,  not  exceeding  14  days  274 

adjournment  of,  in  certain  cases  338.  341 

{See  Executor,, Administrator,  Guardian,  Officer,  Execution,  ^'cl 

VENUE  must  be  truly  laid  in  all  qui  tam,  and  criminal  prosecutions  327 

where  to  be  laid,  in  certain  cases                                                     310  to  327 
VENIRES  for  jurors,  when  to  issue,  how  to  be  served,  returned               466.  472 

[See  Jurors.] 

VERDICT  of  jury  on  inquest  of  Coroner,  form  and  manner  of  return  503 

VIBR.ATING  steel  yards  of  Dearborn  and  Hills  may  be  used,  provided  *'691 

[See  ll'eights  and  Measures.] 

VICTUALLER,  common,  how  licensed,     [See  Licenses.]  •697 

VIEW  by  Jury  in  real  actions,  may  be  allowed  473 

VIEWERS  and  cullers  of  hoops,  how  to  be  appointed                           ^791  to  794 

[See  Lumber,  IJoops,  fyc] 

VOLUNTARY  escape  of  prisoners  suffered  by  gaoler,  how  punished  537 

VOTES  for  Senators,  to  bo  required  for  whole  number  on  one  list  •SSS 

not  to  be  received  by  presiding  officers  at  town  and  plantation  meet- 
ings, contrary  to  law,  under  penalty  ^559 

not  to  Ub  received  unless  in  writing  and  delivered  by  person  voting  ib. 

VOTERS  in  town  and  parish  meetings,  qualifications  of    '  *549 

lists  of,  how  prepared,  revised,  &c.  to  be  used  in  town  meetings  •SSC 

for  State  officers,  not  allowed  to  vote,  until  their  name  shall  be  ^uod 

on  list  by  Selectmen  *558 
VOTING  double,  penalty  fur                                                                      •659.  561 

w. 

WARDENS  of  Episcopal  churches  capable  of  taking  in  succession  grants  to 

pious  uses  178 
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WARRANTS  to  Collector  of  taxes  by  Assessors  or  Selectmen,  form  of  *571 

new,  to  be  issued  in  case  original  is  lost  *A7S 
from  State  and  County  Treasurer  for  collecting  tues  to  Shtfiflr  m 

case  of  deficiency  in  towns,  or  assessors  ib.  578 

OF  DISTRESS,  may  be  issued  by  town  Treasurer  when  appobtvd  eol- 

lector,  in  case  •595 

by  Court  of  Sossions  for  damages  in  laying  ont  highways  *609 

by  State  Treasurer  against  delinquent  Constables  *584 
by  county,  town  and  plantation  and  parish  Treasnrers,  against  defi- 
cient Collectors,  and  form  of                                                           *586.  '7 
to  be  returned  to  Treasurer  by  whom  issued,  and  if  unsatisfied  may 

be  renewed  '588 
how  and  by  what  officers  to  be  executed,  in  differetit  eases  ib.  589 
may  issue  against  corporations  for  damages  assessed  by  jury  or  com- 
mittee, and  be  served  as  executions  840.  '41 
against  delinquent  Assessors,  to  be  issued  by  State  Treasurer  *566 
roR  ASSESSING  TAXES,  to  be  transmitted  by  State  Treasurer  to  As- 
sessors of  towns  *565 
ef  distress  from  Treasnrers,  against  delinquent  Sheriffs  *58d 
mode  of  executing  ib. 
from  Justices,  to  be  served  by  Sheriff,  deputy.  Constable,  kc.  487 
from  Coroners,  to  take  inquests  on  dead  bodies,  form  of,  bow  served  501 
of  survey  on  vessels,  may  be  granted  by  Notaries  516 
of  death,  to  be  issued  by  Supreme  Executive  828 
copy  ef,  in  criminal  cases,  to  be  furnished  prisoner  within  6  hours 

after  demand  400 
WARRANTY  OF  BOOTS,  SHOES,  &c.  what  shall  be  considered,  by  mn^ 

kers  'SOI 

WASTE,  in  timber  and  cord  wood,  prevented  184 

by  tenants  in  common  and  others,  prohibited  137 

not  to  be  committed  by  defendant,  pending  real  action  against  him  188 

in  executors  or  administrators,  what  shall  be  so  deemed  238 
proceedings  on  suggestion  of,  by  scire  facias  against  executor  or  ad- 
ministrator, in  Common  Pleas,  and  before  Justice                        279.  442 
[See  Executors,  fyc.  Timber ,  Tenants,  ^c] 

WATCHES  and  WARDS,  in  towns,  how  to  be  establUhed  ♦660 

to  be  established  by  Selectmen  and  Justices  of  Peace  residing  in  town  ib. 

persons  liable  to  watch,  number  to  be  selected,  places  where  ib. 

to  be  notified  by  Constable  ib. 

may  be  supported  by  town  in  some  other  mode,  by  tax  in  case    r«  *661 
qnalifications  of,  other  than  Constable's  watch,  to  be  agreed  upon 

by  towns,  in  case  ib. 

penalty  for  neglect  to  appear  on,  when  warned  *662 

of  duly  respecting,  by  Constable  ib. 

Justices,  &c.  walking  grand  rounds,  to  be  attended  by  Constable  of  ib. 

gaoler's  fees,  for  committing  persons  taken  up  by  ib. 
WATER  FENCES,  bow  to  be  mafntained  by  opposite  parties,  [See  Fen- 

c«s.]  184 
WAYS,  town  and  private,  to  be  laid  out  by  Selectmen  and  approved  by 

town  ?610 
may  be  discontinued  by  town  ib. 
damages  to  persons  injured  by,  how  settled  ib. 
when  Selectmen  refuse  to  lay  out,  or  towns  refuse  to  approve,  ap- 
plication to  be  made  to  Court  of  Sessions  *61 1 
private,  proprietors  of,  may  call  meeting,  choose  Clerk,  surveyor,  Scc.  *624 
mode  of  proceeding  to  repair  ^626 
penalty  for  surveyor's  refusal  to  serve,  neglect,  &c.                            ib.  626 
proprietors  may  raise  money,  assess  and  collect  taxes,  for  such  pur- 
poses, as  in  case  of  highways,     [See  Highway s.'\  *625 
WEIGHERS  of  beef,  to  be  sold  in  market,  to  be  appointed  by  Selectmen, 

with  powers  ^762 

WEIGHTO  and  MEASURES,  former  standards  of,  continued  ♦ese 
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WEIGHTS  and  MEASURES,  State  Treasurer  to  procnre  public  itandards  of  *686 
county  Treaaiirer  to  procure  standards,  conformable  to  State  stan- 
dards, and  have  them  proved  thereby  every  10  years  *687 
town  Treasarer  to  procnre  standards  conformable  to  State  ib. 
•oolers  of.  to  be  appointed  by  Selectmen,  annually,  and  to  be  sworn  *688 
— — -  to  give  notice  of  time  and  place  when  they  will  attend  to  seal, 

&c.  in  month  of  May  *6S9 

— —  to  visit  bouses,  stores,  &c.  to  prove  weights  *690 

to  keep  town  standards  after  beine  sworn  *689 

seal  for,  to  be  procured  by  town  Treasurer  *688 

WEIGHTS,  &c.  of  Banlcs,  to  be  sealed  in  June  annually  *690 

and  measures  of  counties  to  be  sealed  once  in  ten  years  *69l 

penalty  for  using,  when  not  sealed  ib. 

WHARVES,  LANDS,  &c.  lying  in  common,  mode  of  management  174 

[Sec  Proprietors.'} 
WIDOW  to  have  dower  in  estate  of  husband  where  she  has  not  joined  in 

conveyance  142.  158 
may  waive  provision  in  husband's  will,  and  claim  dower  166 
dower  secured  to,  in  different  cases  142.  168 
entitled  to  one  third  of  rents,  income,  &c.  where  husband  dies  seiz- 
ed, until  dower  shall  be  assigned  170 
nature  of  estate  and  how  to  be  endowed  ib.  251 
alienage-ef,  no  impediment  to  dower  170.  245 
to  have  dower  assigned  within  one  month,  after  demand  of  heir  168 
entitled  to  damages  and  writ  of  dower,  if  not  so  assigned  169 
to  be  allowed  wearing  apparel  and  necessaries  out  of  personal  estate 

in  settlement  of  estates,  whether  solvent  or  insolvent  158.  243 

and  to  further  allowance,  if  estate  prove  solvent  in  case  ib. 

to  have  allowance  in  estates  testate  and  insolvent  244 

in  insolvent  estates  168 

entitled  to  administration  on  husband's  estate  220 

to  one  third  of  personal  estate  of  husband,  afler  payment  of 

.debts  169 

to  one  half,  if  there  be  no  children  ib. 

to  whole,  if  there  be  no  kindred  ib. 

reversion  of  dower,  may  be  divided  among  heirs,  and  when  243 

may  be  sold  for  benefit  of  creditors,  when  estate 

is  insolvent  236 
interest  of,  in  dower,  may  be  purchased  by  guardian,  for  benefit  of 

minors,  in  case  248 
WIFE  may  be  authorized  to  sell  her  real  estate,  for  certain  purposes,  when 

deserted  by  her  husband  801 
[See  Married  Woman^  also  Divorce.} 

WILLS,  what  persons  capable  of  making  161 

how  to  be  executed,  attested  or  revoked  152 

of  estate  for  life,  and  then  in  tail,  how  construed  ib. 

nuncapative,  how  and  when  to  be  proved  168 

to  be  filed  in  Probate  office  within  thirty  days  from  death  of  testator  228 
may  be  approved  by  Judge  in  certain  cases,  on  testimony  of  one  or 

more  witnesses  225 
depositions  of  witnesses  to,  may  be  taken  by  dedimns  from  Judge  of 

Probate,  In  certain  cases  224 
witnesses  to,  who  may  be  competent  and  legal  163.  *4.  '5 
posthumous  children  not  provided  for  by,  to  have  share,  as  if  intes- 
tate 165 
children  not  named  by  father,  &c.  to  have  share  166 
estate  not  dovbed  by,  to  descend  as  intestate  157 
how  intestate  estate  shall  be  distributed  ib. 
proved  in  foreign  Courts,  copy  of  may  be  filed  and  recorded  Ih  Pro- 
bate office  of  county  where  estate  devised  lies  225 
notice  to  be  ordered  by  Judge,  before  directing  record  of  to  be  made  ib. 
appeal  allowed  from  such  order  of  Judge 
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INDEX.  cm 

WRECKED  Property,  penalty  for  secreting  94 

WRIT  OF  DOWER,  widow  entitled  to,  if  not  Assigned  to  her,  wltbin  one 

month  169 

of  Habeas  Corpus,  persons  restrained,  &c.  entitled  to,  and  how  to 

obtain  897 

—        — —      may  be  grantod  by  S.  J.  Coort,  or  any  Jodge 

thereof,  and  how  and  when  neturnable  898 

— *        not  to  be  granted  to  persons  confined  for  certain 

offences  ib. 

form  of,  in  different  cases  ib.  899 

persons  discharged  by,  not  to  be  again  restrained 

for  same  caase,  unloM  401 

of  partition  nt  common  law,  tenant  in  common,  entitled  to  145 

on  Probate  bonds,  to  be  endorsed  with  name,  &c.  of  party  interested       263 
against  executors  and  administrators,  not  to  ran  against  their  bodies, 

&c.  but  against  estate  of  deceased  in  their  hands,  unless  for  waste       278 
of  certiorari,  mandimosand  prohibition,  may  issue  from  Supremo  J. 

Court  to  inferior  tribunals  291 

in  Supreme  J.  Court  to  bear  test  of  first  Justice,  seal  of  Conrt  and 

signature  of  Clerk  292 

WRITS  OF  ERROR,  may  be  prosecuted  by  and  against  administrators  de 

bonis  non,  in  certain  cases  280 

not  to  be  sued  on  judgment,  &c.  af^er  twenty  years  882 

Of  Review,  how  to  issue  and  be  prosecuted,  when  granted  on  pe- 
tition 29S.  '9 
original  to  be  endorsed  by  plaintiflTor  attorney,  and  their  liability  808.  492 
circumstantial  errors  in,  may  be  amended  without  cost,  on  motion  818 
Of  Review,  where  either  party  dies,  while  pending,  what  proceed- 
ings to  be  had  820 
In  Foreign  Attachment,  where  to  be  made  returnable,  mode 

of  service  860 

of  right  limited  to — 30  years  ^ 

ancestral  or  pessessory  to — 25  f  o'vs   la 

J  1     .»  •        *        o/»  >  o70.    0 

on  demandant  s  own  seizcn  to — 20  C 

formedon,  &c.  to — 20  ) 

proviso  as  to  infants,  femes  covert,  &c.  876 

of  summons,  capias,  attachment,  &c.  may  be  granted  by  Justioea 

of  the  Peace — how  served,  and  proceedings  thereon  438 

on  SherifPs  and  Coroner's  bonds  to  be  endorsed  by  party  interested  492 
in  personal  actions  to  amount  of  $100,  may  bo  served  by  Constables 

after  giving  bond  498 

may  be  served  by  Coroners,  in  cases  where  their  towns  are  parties  604 

against  towns,  &c.  to  be  served  thirty  days  before  Court       806.  832.  *655 

turnpike  corporations,  how  served  ♦719 

of  attachment  and  summons  on  defendant,  mode  of  service  304 
of  original  summons,  review  in  real  actions  where  defendant  is  out 

of,  or  was  never  inhabitant  of  State,  in  dower,  real  actions,  in 

suit  on  joint  contracts,  where  one  or  more  defendants  live  out  of 

State,  against  towns,  proprietors,  &c.  mode  of  service  805.  '6 

and  processes,  not  to  be  served  on  Lord's  day  77 

of  homino  replegiando,  when  and  how  to  issue  405.  '6 

of  scire  facias  against  bail,  in  civil  actions,  when  and  how  allowed        411 

[  See  Bail.) 
of  scire  facias  for  waste  against  executor  or  administrator,  how.  Sit,      279 
of  scire  facias  in  foreign  attachment,  in  case,  &e.  868.  870 

[See  Foreign  .Attachment.] 
WRITS,  and  other  process,  forms  of,  prescribed  883 

by  original  summons  384 

by  capias  or  attachment  ib. 

by  summons,  when  goods  are  attached  ib. 

execution  883 

habere  facias  posiedsionem  ib 
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VeBBAL  ERBOBS  in  TBE  ORIO1NAL0,  CORRECTED. 

Page  $8. 11th  lioe,  the  is  ioMrted  before  «CouK"  &c. ;  Page  69,  Sect.  16,  9th  line, 
"to'*  18  Bubetituted  for  of  before  "hard**  &c. ;  Page  76,  Sect.  8,  Ist  line.  And  is  omit- 
ted before  "Be"  &c. ;  Page  77,  Sect.  10,  1st  line,  And  is  omitted  before  "Be"  &c. ; 
Page  78,  Sect.  11,  Ist  line.  And  is  omitted  before  "Be"  &c.;  eame  Page,  Sect.  12,  lii 
line.  And  is  omitted  before  "Be"  &c ;  same  Page,  Sect.  18,  let  line.  And  is  omitted 
before  "Be"  &c. ;  Page  79,  Sect.  2, 6th  line,  "by"  is  inserted  before  "confinement"  fcc. ; 
Page  81,  Sect.  1, 10th  line,  "a"  is  inserted  before  "legal"  &c. ;  Page  82,  Sect.  2,  14th 
line,  "or"  is  substituted  for  andj  Page  98,  86tb  line,  "commissioner"  is  substituted  dot 
eommisHoners;  Page  127,  Sect.  S,  1st  line.  And  is  omitted  before  "Be"  &c. ;  Page 
129,  Sect.  7,  And  is  omitted  before  "Be"  Slc  ;  Page  147,  Sect.  8,  11th  line,  "an"  is 


Pa^e 

ing"  d&c;  same  Page,  Sect.  16, 1st  line.  And  is  omitted  before  "Be"  &c.;  Page  226, 
11th  line,  "of"  is  inserted  before  "this  act"  &c.;  Page  284,  8th  line,  the  is  omitted  af- 
ter "being";  Page  245,  Sect.  43,  8d  line,  the  syllable  "co"  is  prefixed  to  "executors"; 
Page  295,  Sect.  11, 1st  line.  And  is  omitted  before  "Be"  &c. ;  Vage  828,  Sect.  47, 10th 
line,  "the"  is  inserted  before  "Sheriff"  &c.;  Page  875,  Sect.  4,  2d  line,  "or"  is  insert- 
ed before  "formedon"  &c. ;  Page  878,  4th  line,  "and"  is  substituted  for  or  before  "mer- 
chant" &c. ;  Page  408,  Sect.  2,  Ist  line.  And  is  omitted  before  "Be"  &c. ;  same  Page, 
Sect.  8,  Ist  line.  And  is  omitted  before  "Be"  &c. ;  same  Page,  Sect.  4, 1st  line.  And 
is  omitted  before  "Be"  &c. ;  Page  404,  Sect.  5,  1st  line.  And  is  omitted  before  "Be" 
&c. ;  same  Page,  Sect.  7, 1st  line.  And  is  omitted  before  "Be"  &c. ;  same  Page,  Sect* 
8,  Ist  line.  And  is  omitted  before  "Be"  &c. ;  Page  406,  Sect.  2, 1st  line.  And  is  omit- 
ted before  "Be"  &c.;  Page  407,  Sect.  8,  Ist  line,  And  is  omitted  before  "Be"  &c.; 
Page  408,  Sect.  5, 1st  line,  And  is  omitted  before  "Be"  &c, ;  Page  417,  Sect.  2, 2d  line, 
"pteaded"  is  substituted  for  plead;  Paee  485, 18th  line,  the  is  omitted  before  "good" 
&c. ;  Page  442,  Sect.  15,  2d  line,  "tlie"  is  inserted  before  "Peace"  &c. ;  Paee  445,  Sect. 
8, 1st  line.  And  is  omitted  before  **Be"  &c. ;  Page  447,  Sect,  2,  Ist  line.  And  is  omit- 
ted before  "Be"  &c.;  Page  449,  Sect.  8,  Ist  line.  And  h  omitted  before  "Be"  &:c.; 
same  Page,  Sect.  4, 1st  line.  And  is  omitted  before  "Be"  &c. ;  same  PaKC,  Sect  5,  Ut 
line.  And  is  omitted  before  "Be"  &c. ;  Page  451,  Sect,  2, 1st  line.  Ana  la  omitted  be- 
fore "Be"  d&c;  Page  452,  Sect.  8,  Isl  line.  And  is  omitted  before  <*Be"  ite,;  same 
Page,  Sect.  4,  Ui  line.  And  is  omitted  before  "Be"  &c  ;  Page  454,  Sect,  b,  Ist  line. 
And  is  omitted  before  "Bo"  &c. ;  same  Page,  Sect.  6,  Ist  line.  And  is  omitted  before 
"Be"  &c.;  Page  468, 19th  line,  "when"  is  substituted  for  where;  Pa^e  481,  7th  liae, 
"as"  is  inserted  before  "his"  &c.;  Page  490,  Sect.  2, 1st  line,  Aiul  is  omitted  before 
''Be**  &c. ;  Page  491,  Sect.  8, 1st  line.  And  is  omitted  before  "Be"  &c. ;  Page 518, 8d 
line,  one  is  omitted  before  "person"  &c. ;  same  Page,  Sect.  8, 4th  line,  "agreeably"  if 
substituted  for  agreeable;  Page  527,  Sect.  4,  5th  line,  "of"  is  inserted  before  "forfeit- 
ing" &c.;  Pago  580,  Sect.  2,  Ist  lino.  And  is  omitted  before  "Be''  &c.;  Page  588, 
Sect.  2, 1st  line.  And  is  omitted  before  "Be"  &c.;  Page  544,  Sect.  11, 8th  line,  "are" 
is  inserted  before  "under"  &c* 

Verbal  brrori  to  be  corrected. 

Pace  119.  4th  line,  for  "describe"  read  described;  Page  182,  Sect.  5,  4th  line,  in- 
sert <A€  before  "intent"  ^.;  Page  148,  Sect.  4,  18th  fine,  for  "deed"  read  deede; 
Page  145,  Sect.  8,  4th  line,  for  "is"  read  are;  Page  169.  1st  line,  omit  "the"  before 
"law"  4x.;  Page  191, 10th  line,  for  "creature"  read  crco/urec;  Page  218,  chap.  49, 
7th  line,  for  "of"  read  to  afler  "printer"  ^. ;  Page  286, 17tb  line,  msert  other  before 
"estate"  fyc. ;  Page  243,  Sect.  88,  5th  line,  insert  the  before  "determbatioB"  ^. ; 
301,  7th  line,  omit  the  Brackets  including  "not";  Page  889, 1st  line,  for  "any" 


5, 10th  line,  insert  <A«  Deforo  "form"  4x.;  Page  459,  Sect  4,  11th  line,  insert  as  before 
"aforesaid"  ^.;  Page  464,  8d  line,  for  "costs"  read  eoti;  Page  468,  Sect.  7,  19th 
line,  for  "has"  read  had;  Page  472,  26th  line,  for  "discretion"  read  direction;  Page 


the  title. 
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